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NOTE. 


I  The  Act  creating  the  Appellate  Court  requires  these  courts 

^  to   write  opiuions  only  iu  cases  where  the  judgments  or 

f  decrees  of  the  courts   below  are  reversed  and  the  causes 

remanded.  This  accounts  for  the  opinions  in  this  volume 
being,  with  a  few  exceptions,  in  cases  where  the  judgments 
below  were  reversed  by  the  Appellate  Courts.  See  Hurd's 
Hevised  Statutes,  1883,  page  341. 
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1.  Pleading. — Averments  in  a  special  plea  of  knowledj^e  in  the  plaintiff, 
before  and  at  the  time  he  became  assignee  of  a  certain  note,  of  facts  show- 
ing a  total  failure  of  consideration  of  the  note,  not  traversed  by  the  plaintiff, 
must  be  taken  as  admitted. 

»    2.     KeOOTIABLB  IN8TBUMENT— FaILUBE  OP  C0N8IDERATI0K.— If,  with- 

oat  actaal  fiand,  there  is  a  want  or  failure  of  consideration  of  a  note  which 
would  operate  as  a  defense  if  the  transferrer  had  sued,  the  transferree,  charge- 
able with  notice  or  knowledge  thereof,  is  open  to  the  same  defense,  if  it  be 
not  accommodation  paper. 

8.  Sale — Condition  precedent. — ^Where  the  subjeci-matter  of  a  sale  is 
not  in  existence  or  not  ascertained  at  the  time  of  the  contract,  an  engage- 
ment that  it  shall,  when  existing  or  ascertained,  possess  certain  qualities,  is 
not  a  mere  warranty  but  a  condition,  the  performance  of  which  is  precedent 
to  any  obligation  upon  the  vendee  under  the  contract. 

4.  Same. — Where  the  real  character  and  qualities  of  certain  shares  were 
unascertained  at  the  time  of  the  sale,  and  they  were  offered  and  sold  by  the 
seller  and  parchased  by  the  buyer  as  of  a  description  giving  them  another 
and  different  character  and  quality,  and  they  did  not  turn  out  to  be  of  such 
description  or  quality,  but  worthless  or  not  marketable  by  the  name,  denomi- 
nation, or  description  by  which  they  were  sold  and  purchased.  Held,  that 
a  condition  precedent  of  the  contract  of  sale  was  unperformed. 

Appeal  from  the  Superior  Court  of  Cook  county;  tlie  Hon. 

Joseph  E.  Gaby,  Judge,  presiding.    Opinion  filed  November 

16,  1883. 
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18  Appellate  Courts  op  Illinois. 

Forbes  v.  Pausinsky. 

Mr.  William  W.  Faewell,  for  appellant;  as  to  pleading, 
cited  Wilson  v.  King,  83  111.  232;  Gould  on  PI.  Cii.  3,  §  167. 

As  to  the  right  of  a  purchaser  to  avoid  a  contract  for  ma- 
terial misrepresentations:  2  Parsons  on  Contracts,  780,  1,  6; 
Kerr  on  Fraud,  328;  Sparling  v.  Marks,  86  111.  126. 

The  assignee  of  stock  is  substituted  not  only  to  the  right  but 
to  the  obligations  of  the  original  subscriber:  Angell  &  A.  on 
Corporations,  §  534. 

An  agreement  between  members  of  a  corporation  that  the 
shares  of  the  capital  stock  not  fully  paid  up,  shall  be  regarded 
as  fully  paid  and  non-assessable,  is  void  as  to  creditors:  Union 
M.  L.  Ins.  Co.  V.  Freer  Stone  Mfg.  Co.  97  111.  537. 

Mr.  William  Vockb  and  Mr.  Arnold  Heap,  for  appellee; 
that  a  plea  setting  up  an  entire  failure  of  consideration  in  the 
note,  is  not  sustained  by  proof  of  a  partial  failure  of  consid- 
eration, cited  Bumap  v.  Cook,  32  III.  168. 

As  to  failure  of  consideration:  Bichards  v.  Betzer,  53  111. 
466;  O wings  v.  Thompson,  3  Scam.  502;  Goodrich  v.  Reynolds, 
31  111.  490. 

Mere  negligence,  however  gross,  is  not  sufficient  to  deprive 
a  party  of  the  character  of  a  bona  fide  holder  of  commercial 
paper;  there  must  be  proof  of  bad  faith:  1  Parsons  on  Notes 
and  Bills,  258;  Chapman  v.  Rose,  56  N.  Y.  137;  Comstock  v. 
Hannah,  76  111.  530;  Shreeves  v.  Allen,  79  111.  553;  Magee  v. 
Badger,  34  N.  Y.  247;  Welch  v.  Sage,  47  N.  Y.  143;  Seybel 
V.  Nat.  C.  Bk.  54  N.  Y.  288. 

The  fraud  and  circumvention  contemplated  under  Ch.  98, 
§  11,  must  be  of  such  a  character  as  to  show  that  it  was  used 
in  obtaining  the  making  of  the  note  and  not  in  the  contract 
or  in  the  consideration  of  the  note:  Murray  v.  Beckwith,  48 
111.  391;  Hewett  v.  Johnson,  72  111.  513;  Conkling  v.  Vail,  31 
111.  166;  Culver  v.  H.  &  L,  Bk.  78  111.  625;  Latham  v.  Smith, 
45  HI.  25. 

MoAllisteb,  p.  J.  This  action  was  brought  in  the  court 
below,  by  Pausinsky,  as  the  assignee,  against  Forbes  as  the 
maker  of  a  promissory  note,  bearing  date  March  5,  1882, 
whereby  Forbes    promised    to    pay  Charles  Schmidt    six 
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months  after  date,  $400.  The  defendant  filed  a  special  plea 
which,  technically  speaking,  was  double,  but,  from  the 
matters  set  out,  amounts  in  both  aspects  to  a  plea  of  failure 
of  consideration.  In  one  aspect,  the  defense  was  that  the 
note  was  obtained  bj  false  and  fraudulent  representations 
made  by  Schmidt  and  that  plaintiff  took  the  assignment  of 
it  with  such  notice  and  knowledge,  as  made  that  defense  ad- 
missible as  to  him.  The  other  defense  set  out  in  the  plea 
is  entirely  independent  of  any  fraud  or  fraudulent  repre- 
•  sentations  on  the  part  of  the  payee,  and  arises  upon  the 
following  averments:  That  before  the  making  of  said  note, 
Schmidt  offered  to  defendant,  to  sell  to  him  for  the  price  of 
$400,  live  hundred  shares,  of  ten  dollars  each,  of  full  paid, 
non-assessable  stock  of  the  Germania  Mining  and  Smelting 
Company,  a  corporation  organized  and  doing  business  in, 
and  under  the  laws  of  the  State  of  Colorado;  that  defendant 
agreed  with  said  Schmidt  to  purchase  said  shares  of  stock 
at  the  price  aforesaid,  and  gave  to  him  said  promissory  note 
in  payment  thereof:  and  Schmidt  at  the  same  time  in- 
dorsed and  delivered  to  defendant  a  certificate  purporting  to 
show  that  he,  said  Schmidt,  was  the  owner  of  five  hundred 
shares  of  ten  dollars  each  of  full  paid,  non-assessable  stock 
of  said  company  transferable  on  the  books  thereof.  The 
plea  then  avers  that  said  stock  was  not,  and  never  was  full 
paid,  non-assessable  stock:  but  that  on  the  contrary,  there  had 
been  paid  onlv  thirtv-three  cents  and  one  third  of  a  cent  on 
a  share;  that  all  of  which  facts  were  well  known  unto  the 
said  Schmidt  and  unto  said  Pausinsky,  at  the  time  said  note 
was  given  as  aforesaid;  and  that  said  Pausinsky,  before  and 
at  the  time  he  became  the  assignee  of  said  note,  well  knew 
on  what  consideration  said  note  had  been  given.  The  plea 
then  avers  that  defendant,  so  soon  as  he  learned  the  facts, 
offered  to  both  Schmidt  and  the  plaintiff  to  surrender  and 
indorse  over  said  certificate,  and  demanded  that  his  said 
note  be  given  up,  which  was  refused. 

The  plaintiff  at  first  demurred  to  that  plea,  but  afterward 
asked  leave  to  withdraw  his  demurrer  and  reply,  which  was 
done.    In  his  replication  the  plaintiff  not  only  gives  the  go- 
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bj  to  the  broad  averment  of  the  plea,  as  to  his  knowledge 
of  all  the  previously  averred  facts  therein,  at  the  time  of 
the  giving  the  note,  and  did  not  traverse  that  averment,  and 
thereby  admitted  its  truth:  but  expressly  admitted  the  truth 
of  the  averment  in  the  plea,  that  before,  and  at  the  time,  he 
became  the  assignee  of  said  note,  he  well  knew  on  what  con- 
sideration said  note  had  been  given. 

On  the  trial,  before  the  court,  without  a  jury,  the  plaintiff 
gave  said  note  in  evidence  and  rested.  The  defendant  gave 
evidence  showing  that  the  note  was  given  in  consideration  of 
the  sale  by  Schmidt  to  him  of  said  stock,  by  the  description 
of  full  paid,  non-assessable  stock  of  said  company  as  set  out 
in  the  special  plea;  and  that  it  did  not  answer  that  description, 
that  is,  that  if  was  not  full  paid  stock  at  all;  also  his  offer  to 
return  the  certificate  properly  indorsed,  and  demand. of  the 
surrender  of  his  note.  The  court  below,  however,  found  for 
the  plaintiff  and  gave  judgment  for  the  full  amount  of  the 
note,  to  reverse  which  the  defendant  prosecutes  this  appeal. 

It  is  a  fundamental  rule  in  pleading,  that  a  material  fact 
asserted  on  one  side,  and  not  denied  on  the  other,  is  admitted. 
Simmons  v.  Jenkins,  76  Hi.  482,  and  authorities  there  cited. 
Tlie  averments  in  the  plea  of  knowledge  in  the  plaintiff,  be- 
fore and  at  the  time  he  became  assignee  of  the  note  in  suit, 
of  the  facts  showing  a  total  failure  of  consideration  of  such 
note,  not  having  been  traversed  by  the  plaintiff,  must  there- 
fore be  taken  as  admitted.  If  so,  then  the  note  in  the  hands 
of  the  plaintiff  was  subject  to  that  defense.  "  If,  without 
actual  fraud,  there  is  a  want  or  failure  of  consideration,  which 
would  operate  as  a  defense  if  the  transferrer  had  sued,  the 
transferree,  chargeable  with  notice  or  knowledge  thereof,  is 
open  to  the  same  defense,  if  it  be  not  accommodation  paper." 
1  Parsons  on  Bills  and  Notes,  258. 

Did  the  facts  show  such  failure  of  consideration?  Schmidt, 
the  payee  of  the  note,  agreed  to  sell  to  the  defendant  five 
hundred  shares  of  ten  dollars  each,  of  the  stock  of  the  Ger- 
mania  Mining  and  Smelting  Co.,  by  a  particular  description, 
viz.,  that  of  full  paid,  non-assessable  stock,  for  the  entire  price 
of  $400,  and  the  defendant  agreed  to  purchase  said  five  hun- 
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dred  shares  at  said  price,  as  of  that  description,  and  not  other- 
wise. Now,  in  pursuance  of  that  agreement,  Schmidt  in- 
dorses and  delivers  to  defendant  a  certificate,  purporting  to 
show  that  he  was  the  owner  of  five  hundred  shares  of  ten 
dollars  each  of  full  paid,  non-assessable  stock  of  said  com- 
pany, for  which  the  defendant  gives  the  note  sued  on  in  pay- 
ment. But  it  turns  out  that  such  stock  did  not  answer  the 
description  by  which  it  was  sold;  that  it  was  not  full  paid 
stock  at  all,  and  probably  not  non-assessable.  The  rule  is, 
that  when  a  vendor  sells  an  article  by  a  particular  descrip- 
tion, it  is  a  condition  precedent  to  his  right  of  action,  that 
the  thing  which  he  offers  to  deliver,  or  has  delivered,  should 
answer  the  description:  Benj.  on  Sales,  2d  ed.  4S7-8;  Chan- 
ter V.  Hopkins,  4  Mees.  &  Welsh.  399;  Wells  v.  Hopkins, 
5  Mees.  &  Welsh.  7;  Shields  v.  Reibe,  9  Bradwell,  598  and 
cases  cited. 

The  same  rule  is  traceable  in  cases  in  which  it  has  been  held 
that  the  vendor,  who  sells  bills  of  exchange,  notes,  shares, 
certificates  and  other  securities,  is  bound,  not  by  the  collateral 
contract  of  warranty,  but  by  the  principal  contract  itself,  to 
deliver  as  a  condition  precedent  that  which  is  genuine,  not 
that  which  is  false,  counterfeit  or  not  marketable  by  the  name 
or  denomination  used  in  describing  it  when  the  sale  is  made: 
Benj.  on  Sales,  2d.Eng.  ed.  492;  Id.  2d  Am.  ed.  8  et  seq,/ 
Gompertz  v.  Bartlett,  2  Ellis  &  B.  849. 

The  doctrine  applicable  to  both  classes  of  cases  is  concisely 
stated  in  the  notes  to  Cutter  v.  Powell,  2  Smith's  Leading 
Cases,  37,  thus:  ^  But  where  the  subject-matter  of  the  sale 
is  not  in  e:;istence,  or  not  ascertained,  at  the  time  of  the  con- 
tract, an  engagement  that  it  shall,  when  existing  or  ascer- 
tained, possess  certain  qualities,  is  not  a  mere  warranty  but  a 
condition,  the  performance  of  which  is  precedent  to  any  obli- 
gation upon  the  vendee  under  the  contract"  Citing,  Chanter 
V.  Hopkins,  supra/  Barr  v.  Gibson, 3  Mees  &  Welsh.  390;  and 
Gompertz  v.  Bartlett,  supra.  In  this  last  cited  case  the  sale 
was  of  a  bill  of  exchange  by  the  description  of  a  foreign  bill ; 
it  turned  out  that  it  was  not  a  foreign  bill,  but  was  in  fact 
drawn  in  England,  and,  not  having  been  stamped,  was   -"orth- 
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less.  Its  real  character  and  qualities  were  unascertained  and 
unknown  to  both  seller  and  buyer  at  the  time  of  the  sale. 
It  was  held  that  the  buyer  was  entitled  to  recover  back  the 
consideration  paid,  as  money  had  and  received  to  his  use. 

So,  in  the  case  in  hand,  the  real  character  and  qualities  of 
the  shares  were  unascertained  at  the  time  of  the  sale;  they 
were  offered  and  sold  by  the  seller  and  purchased  by  the  buy- 
er, as  of  a  description  giving  them  another  and  different 
character  and  quality,  and  turned  out  not  to  be  of  such  de- 
scription or  quality,  but  worthless  or  not  marketable  by  the 
name,  denomination  or  description,  by  which  they  were  sold 
and  purchased.  It  seems  to  us  that  a  condition  precedent 
of  the  contract  of  sale  itself,  was  here  unperformed;  where- 
fore the  consideration  of  the  note  has  failed. 

Being  of  opinion  that,  under  the  facts  admitted  by  the 
pleadings  and  shown  upon  the  trial,  the  defendant  was  entitled 
to  judgment,  the  judgment  below  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


First  National  Bank  of  Lanark 
John  Scott  Eitemilleb. 

1.  Comparative  neoligence. — In  actions  for  personal  injuries 
caused  by  the  alleged  negligence  of  the  defendant,  if  the  negligence  of  the 
plaintiff  is  slight  and  that  of  the  defendant  gross,  and  if  it  so  appear  vhen 
compared  with  each  other,  the  plaintiff  may  recover. 

2.  Instructions. — The  element  of  comparison  is  the  essence  of  the 
rule  of  comparative  negligence,  and  an  instraction  which  fails  to  institute  a 
comparison  of  the  negligence  of  the  plaintiff  with  that  of  the  defendant,  is 
erroneous. 

8.  Same. — Where  defendant  was  making  some  changes  in  the  sidewalk 
and  plaintiff  was  iigured  by  falling  into  an  excavation  made  in  the  sidewalk, 
and  an  instruction  was  given  that  ''it  was  defendant's  duty  to  have  the 
work  so  done  as  to  save  and  protect  the  public  and  all  persons  using  the 
street  or  sidewalk  from  injury,"  etc.  Held  that  this  was  erroneous.  De- 
fendant was  not  a  guarantor  of  the  safety  of  persons  using  the  sidewalk. 
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He  was  only  required  to  nse  ordinary  and  reasonable  care  in  constructing  the 
walk  and  graarding  against  danger. 

4.  Object  of  instbuctioks. — ^The  object  of  instmctions  is  to  convey  to 
the  minds  of  the  jury  correct  principles  of  law  as  applicable  to  the  evidence 
which  has  been  laid  before  them  and  nothing  should  be  given  to  the  jury 
unless  it  will  promote  that  object. 

Appeal  from  the  Circuit  Court  of  Carroll  county;  the  Hon. 
John  V.  Eustace,  Judge,  presiding.  Opinion  filed  November 
It),  1883. 

This  was  an  action  on  the  case,  brought  by  appellee,  Eite- 
miller against  appellant,  the  First  National  Bank  of  Lanark,  to 
recover  for  an  injury  to  his  person,  occasioned  by  falling  into 
an  opening  in  the  sidewalk  adjoining  appellant's  building, 
which  opening  is  alleged  to  have  been  negligently  left  un- 
covered and  uDprotected  by  appellant  The  evidence  tended 
to  show  that  in  making  some  changes  in  the  sidewalk  and 
outside  stairway  leading  into  the  basement  of  the  building, 
appellant  had  made  an  opening  in  the  sidewalk  directly  by 
the  side  of  the  building  about  three  feet  and  eight  inches 
long,  and  thirteen  inches  wide.  The  work  on  the  sidewalk 
was  completed  on  the  evening  of  August  3d,  when  the  open- 
ing was  covered  up  by  one  of  the  officers  of  the  bank  with  a 
two  inch  plank,  five  or  six  feet  long  and  twelve  inches  wide. 
The  testimony  further  tended  to  show  that  the  plank  remained 
there  covering  the  opening  a  part  of  the  time,  and  a  part  of 
the  time  appeared  to  have  been  displaced,  until  the  morning 
of  the  7th,  when  it  was  taken  away  by  the  street  com- 
missioner. 

It  further  appeared  that  on  the  afternoon  of  the  7th, 
appellee,  who  resided  a  short  distance  from  Lanark  and  was 
engaged  in  the  dairy  business,  had  comeintothecity  and  just 
prior  to  the  accident  was  standing  on  the  sidewalk  near  the 
opening  with  ajar  under  his  arm,  conversing  with  a  man  who 
kept  a  butter  store  in  the  basement  of  the  bank  building,  and 
as  the  two  started  to  go  down  the  stairs,  appellee  fell  into  the 
hole  and  received  the  injuries  complained  of. 

There  was  a  jury  trial  and  the  court,  at  the  request  of  the 
plaintiff,  gave  the  following  among  other  instructions: 
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1.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff  was  injured  and  sustained 
damages  as  charged  in  the  declaration,  and  that  such  injury 
was  tlie  combined  result  of  an  accident  and  of  a  defect  or  area 
opening  in  the  sidewalk,  and  that  the  damages  would  not  have 
been  sustained  but  for  the  defect  and  open  area,  although  the 
primary  cause  of  the  injury  was  accidental;  still,  if  the  jury 
believe  from  the  evidence  that  the  plaintiff  was  exercising  or- 
dinary and  usual  care,  prudence  and  sagacity,  and  could  not, 
in  the  exercise  of  such  care  provide  against  the  accident  and 
injury,  then  the  defendant  is  liable,  provided  the  jury  believe 
from  the  evidence  that  the  defendant  was  guilty  of  negligence 
in  not  remedying  such  defect  by  keeping  the  area  safely  and 
securely  covered  and  guarded.  If  a  barrier,  guard  or  cover- 
ing was  reasonably  necessary  to  prevent  injury  or  accident  by 
falling-  into  the  area  of  persons  traveling  on  the  sidewalk, 
tliey  exercising  ordinary  and  reasonable  care  at  the  time,  then 
it  was  the  duty  of  the  defendant  to  place  a  reasonably  safe, 
sufficient  covering  or  barrier  over  the  area,  or  a  guard  should 
have  been  placed  to  warn  people  of  danger. 

2.  The  court  instructs  the  jury  that  when  work  is  contracted 
to  be  done  which  is  dangerous  of  itself  unless  guarded,  and 
the  employer  makes  no  provision  in  his  contract  for  its  being 
guarded,  and  makes  no  reasonable  effort  to  guard  it  himself, 
then  he  is  negligent;  and  if  injury  result  therefrom,  he  can 
not  escape  liability  on  the  ground  that  the  work  was  done  by 
a  contractor. 

7.  The  court  instructs  the  jury  that  where  a  party  is  per- 
mitted or  allowed  by  a  city  or  other  municipal  corporation  to 
make,  excavate  and  build  areas  in  the  streets  or  along  the  side- 
walks of  the  city  adjoining  to  (or  along  the  property  of  the 
party  havings  or  owning  such  premises,  from  which  the  said 
party  is  to  receive  the  benefit  in  light  or  ventilation  to  his 
building  or  otherwise,  the  party  making  such  excavation  or 
area  is  under  obligation,  and  it  is  his  duty  to  have  the  work 
so  done  as  to  save  and  protect  the  public,  and  all  persons  using 
the  street  or  sidewalk,  from  injury  or  harm  from  the  making 
of  such  excavation  or  area,  by  constructing  proper  guards 
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and  coverin^^,  and  the  use  of  all  proper  means  to  secure  the 
persons  using  sach  street  or  sidewalk  against  injury  or  dam- 
age in  consequence  thereof;  and  the  party  making  such  exca- 
vation or  area  can  not  escape  liability  for  injuries  and  damage 
snflFered  and  sustained  by  other  persons  by  reason  of  the  negli- 
gent and  improper  construction  of  the  work,  and  a  failure  to 
provide  a  means  of  securing  persons  traveling  such  street 
against  loss  or  injury  thereby  because  of  being  allowed  or 
permitted  by  the  city  to  make  such  improvements;  nor  can 
they  avoid  such  liability  by  letting  the  work  to  a  contractor,  or 
delegating  to  such  contractor  their  right  to  control  the  per- 
formance and  execution  of  the  work.  That  a  city  has  no  legal 
right  to  create  and  perpetuate  a  nuisance,  nor  permit  any  one 
else  to  do  so.  That  while  the  making  excavations  and  areas  for 
the  purpose  designated  is  not  in  itself  a  nuisance,  and  may  be 
allowed  and  permitted  to  property  owners,  by  the  city,  for 
the  improvement  of  their  property,  yet  they  may  become 
such  by  the  improper  manner  in  which  they  are  made  and 
constructed,  and  the  negligence  of  the  parties  constructing 
the  same  in  not  properly  guarding  and  providing  against  in* 
jury  by  reason  of  their  construction;  and  if  the  jury  believe 
fix)m  the  evidence  that  the  defendant  made  an  excavation  and 
opened  and  constructed  an  area  in  the  street  or  sidewalk  along 
its  building,  in  the  city  of  Lanark,  for  the  purpose  of  lighting 
and  ventilating  the  same  or  for  any  other  purpose,  and  that 
the  said  excavation  or  area  was  allowed  by  it  to  remain  open 
and  exposed,  and  for  an  improper  length  of  time  in  a  danger- 
ous condition  to  persons  passing  along  said  street  or  sidewalk, 
and  without  proper  guards  or  covering  to  prevent  accident  or 
injury  therefrom,  and  that  the  plaintiff,  in  passing  along  the 
street  or  sidewalk  in  question,  and  if  exercising  ordinary  care 
and  caution,  such  as  an  ordinarily  careful  person  would  have 
exercised  under  the  circumstances  and  conditions  then  exist- 
ing, was  precipitated  or  fell  into  said  area  or  opening,  and  was 
thereby  injured  and  damaged,  he  is  entitled  to  recover  from 
said  defendant  for  such  injuries,  the  amount  the  jury  may 
believe  from  the  evidence  he  has  sustained  thereby,  not  ex- 
ceeding the  amount  claimed  in  the  declaration. 
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There  was  a  verdict  and  judgment  for  the  plaintiff  for  $1,000, 
aTid  the  defendant  brings  the  case  here  by  appeal. 

Messrs.  Smith  &  Lee,  for  appellant;  as  to  instructions,  cited 
Chicago  P.  &  P.  Co.  v.  Tilton,  8T  111.  547;  Cushinan  v.  Cogs- 
well, 86  111.  62;  Snyder  v.  State,  59  Ind.  105;  Evans  v. 
George,  80  111.  61;  Newman  v.  McCoraas,  43  Md.  70;  I.  C. 
R  K.  Co.  V.  Hammer,  72  111.  347;  Ludwig  v.  Sager,  84  111. 
99;  Thorp  v.  Goewey,  85  111.  612. 

As  to  contributory  negligence:  Cooley  on  Torts,  674^5;  C. 
&  A.  E.  R.  Co.  V.  Jacobs,  63  111.  178;  Rockford,  etc.,  R  U.  Co. 
V.  Byam,  80  111.  528;  Benton  v.  Cent.  R  R  Co.  42  la.  192; 
Fletcher  v.  Atlantic,  etc.,  R.  E.  Co.  64  Mo.  484;  Ind.,  etc.,  R 
R  Co.  V.  McClure,  26  Ind.  370;  Litchfield,  etc.,  Co.  v.  Taylor, 
81  111.  590;  Cooper  v.  Cent  R  R  Co.  44  la.  134. 

Mr.  J.  R  HiTNTEE,  for  appellee;  that  the  instructions  are 
not  erroneous,  cited  Haywood  v.  Merrill,  94  111.  349;  Stratton 
V.  Central  C.  H.  Ey.  Co.  95  111.  25;  C.  B.  &  Q.  R  R  Co.  v. 
Payne,  59  111.  534;  C.  B.  &  Q.  R  R  Co.  v.  Seirer,  60  111.  295; 
Village  of  Kewanee  v.  Depew,  80  111.  119;  Hale  v.  Johnson, 
80  111.  185;  Sterling  B.  Co.  v.  Pearl,  80  III  261;  Teipel  v. 
Hitsendegen,  3  Mich.  82;  Morton  v.  Thubald,  2  Wis.  330. 

Wilson,  J.  We  are  constrained  to  reverse  the  judgment 
below,  by  reason  of  errors  contained  in  the  instructions  given 
to  the  jury,  at  the  instance  of  the  plaintiff.  It  is  claimed  by 
the  plaintiff  that,  without  fault  on  his  part,  he  fell  into  an 
opening  in  defendant's  sidewalk,  which  the  latter  carelessly 
and  negligently  left  uncovered,  whereby  he  received  the  in- 
jury complained  of.  The  defendant  denies  that  it  was  guilty 
of  any  negligence,  but  that  on  the  contrary,  the  accident  oc- 
curred through  want  of  care  and  caution  on  the  part  of  plaint- 
iff. Evidence  was  introduced  tending  to  support  the  theories 
of  the  respective  parties,  as  to  the  weight  of  which  we  express 
no  opinion,  it  being  su£Scient  to  say  that  the  facts,  as  shown, 
presented  a  proper  case  for  the  application  of  the  doctrine  in 
relation  to  comparative  negligence,  as  now  settled  in  this 
State.     The  rule,  on  that  subject,  may  be  stated  thus:  In  ac- 


First  District — October  Term,  1883.       27 

First  National  Bank  of  Lanark  y.  Eitemiller. 

tions  for  personal  injuries  caused  by  the  alleged  negligencse  of 
the  defendant,  if  the  negligence  of  the  plaintiff  is  slight,  and 
that  of  the  defendant  gross,  and  if  it  so  appear  when  compared 
with  each  other,  the  plaintiff  may  recover:  0.  B.  &  Q.  R.  E.  Co. 
V.  Johnson,  103  HI.  512;  Chi.  &  N.  W.  Ry.  Co.  v.  Thorson, 
11  Bradwell,  631;  Moody  v.  Peterson,  U  Id.  183.  In  the 
latter  case  Mr.  Justice  Bailey  said,  "  The  doctrine  of  com- 
parative negligence  is  founded  upon  a  comparison  of  the  neg- 
ligence of  the  plaintiff  with  that  of  the  defendant.  This 
element  of  comparison  is  of  the  very  essence  of  the  rule.  It 
must  not  only  appear  that  the  negligence  of  the  plaintiff  is 
slight  and  that  of  the  defendant  gross,  but  also  that  they  are 
so  when  compared  with  each  other." 

Such  comparison  the  plaintiff's  first  and  seventh  instruction 
wholly  omits.  Again,  the  jury  were  told  by  the  first  instruc- 
tion, that  if  the  plaintiff  was  exercising  ordinary  and  usual 
care  and  prudence,  the  defendant  was  liable,  if  the  defendant 
was  guilty  of  negligence,  in  not  remedying  the  defect  by 
keeping  the  area  safely  and  securely  covered  and  guarded. 
This  would  create  a  liability  if  the  defendant  was  guilty  of 
any,  the  slightest,  negligence.  In  other  words,  if  the  plaintiff 
was  guilty  of  slight  negligence,  and  the  defendant  was  only 
guilty  of  equally  slight  negligence,  the  plaintiff  was  entitled 
to  recover.  Moreover,  the  jury  were  told  by  the  instruction 
that  the  defendant  was  liable,  provided  they  believed  from  the 
evidence  that  the  defendant  was  guilty  of  negligence  in  not 
remedying  the  defect,  and  keeping  the  area  safely  and  securely 
covered  and  guarded;  using  the  copulative  instead  of  the  dis- 
junctive conjunction,  thus  making  it  the  duty  of  the  defendant, 
not  only  to  keep  the  opening  safely  and  securely  covered,  but 
also,  as  the  jury  might  understand  the  language,  to  keep  it 
otherwise  guarded.  Such  an  instruction  was  liable  to  mislead 
and  confuse  the  jury. 

We  see  no  substantial  objection  to  the  plaintiff's  second  in- 
struction. Its  purpose  was  merely  to  inform  the  jury  that 
the  defendant  could  not  shield  itself  from  liability  on  the 
ground  that  the  work  was  done  by  a  contractor  whom  it  had 
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eiiiploj'ed  to  do  the  work,  and  we  think  there  was  evidence 
snfiicient  to  make  it  applicable  to  the  case. 

The  plaintiff's  seventh  instruction  is  replete  with  errors  of 
which  it  will  suffice  to  point  out  two  or  three.  And  first,  like 
the  first  Instruction,  it  wholly  ignores  the  element  of  compara- 
tive negligence.  In  the  next  place  it  imposes  upon  the  de- 
fendant a  higher  degree  of  obligation  and  duty  in  respect  to 
the  protection  of  the  public,  or  persons,  against  injury  through 
defects  in  a  street  or  sidewalk,  caused  by  the  party  sought  to 
be  made  liable,  than  the  law  requires.  The  language  used  is, 
'^  It  is  his  duty  to  have  the  work  so  done  as  to  save  and  pro- 
tect the  public  and  all  persons  using  the  street  or  sidewalk 
from  injury,"  etc.  Thus  making  the  defendant  a  guarantor 
of  the  safety  of  persons  using  the  sidewalk.  Such  is  not  the 
rule. 

The  defendant  was  required  to  use  ordinary  and  reasonable 
care  in  constructing  the  walk  and  guarding  against  danger; 
such  care  as  men  of  ordinary  caution  and  prudence  would  use 
under  like  circumstances  of  peril:  C.  B.  &  Q.  R.  R.  Co.  v. 
Johnson,  103  111.  supra^  and  cases  there  cited;  1  Thompson 
on  Negligence,  102,  et  seq. 

Again,  the  instruction,  like  the  first,  required  the  defend- 
ant to  construct  both  proper  guards  and  coverings.  The  in- 
struction also  contains  several  different  propositions  of  law,  so 
stated  as  to  be  liable  to  confuse  and  mislead  rather  than  enlighten 
the  jury.  As  was  said  in  Baxter  v.  The  People,  8  Gilm.  368, 
the  object  of  instructions  is  to  convey  to  the  minds  of  the 
jury  correct  principles  of  law,  as  applicable  to  the  evidence 
which  has  been  laid  before  them;  nothing  should  be  given 
to  them,  unless  it  will  promote  that  object. 

For  the  reasons  above  indicated,  tlie  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Jacob  Beidler  et  al. 

V. 

Robert  H.  Fish, 

1.  QussTiOKB  OF  LAW. — Questions  of  law  are  for  the  coart  and  it  is 
error  to  submit  them  to  the  jury  or  to  so  frame  instructions  as  to  give  an 
apparent  license  to  the  jury  to  determine  such  questions. 

2.  Instructions. — Instmctions  which  submit  it  to  the  jaty  to  deter- 
mine what  acts  constitate  an  unlawful  interference  with  a  plaintiff's  pos- 
session are  improper. 

3.  LiANDLORD  AND  TENANT— RiGHT  OP  POSSB88ION.— Where  a  land- 
lord has  a  tenant  in  possession  under  a  lease  expiring  at  a  certain  time  and 
executes  to  a  third  party  a  lease  of  the  premises  to  begin  at  the  expiration 
of  the  term  of  the  tenant  in  possession,  the  right  of  possession,  at  the  expira- 
tion of  the  first  lease,  vests  in  the  second  lessee. 

4.  Caxcbllation  of  lbasb — Surrender  of  term. — Where  a  land- 
lord executes  to  a  party  a  lease,  not  under  seal,  of  premises  to  begin  at  the 
expiration  of  the  term  of  the  tenant  in  possession  of  the  premises,  and  such 
kaae  is  surrendered  by  said  party  before  the  time  for  his  term  to  commence. 
Bach  surrender  of  the  lease,  if  made  with  the  intention  of  terminating  or 
canceling  the  tenancy,  and  if  such  intention  is  assented  to  and  participated 
in  by  the  lessor,  is  valid  as  a  surrender  of  the  term. 

5.  Agency — Insteuicents  under  seal. — An  agent  can  execute  a 
sealed  instrument  for  and  on  behalf  of  his  principal  only  when  his  author- 
ity so  to  do  is  in  writing  and  under  seal.  Where  agents*  authority  is  suffi- 
cient to  enable  them  to  execute  a  parol  lease  which  would  be  binding  upon 
their  principals,  their  unauthorized  use  of  a  seal  can  not  convert  such  parol 
lease  into  a  specialty. 

6.  Instructions — ^Evidence. — Where  instructions  discussed  the  doc- 
trine applicable  to  sealed  instruments  and  this  was  based  upon  and  war- 
ranted by  no  evidence,  such  instructions  were«mproper. 

Appeal  from  the  Circnit  Court  of  Cook  county;  the  Hon. 
William  H.  Baenum,  Judge,  presiding.  Opinion  filed  No^ 
vember  16, 1883. 

This  was  an  action  of  trespass  brought  by  Robert  H.  Fish 
against  Jacob  Beidler  and  four  others  for  breaking  and  enter- 
ing the  plaintiff's  store  and  basement  and  taking  and  carrying 
away  divers  goods,  chattels,  furniture,  etc.,  of  the  plaintiff. 
The  defendants  among  other  things  alleged  that  said  plaintiff 
was  in  po8session[of  said  premises,  under  a  certain  lease  from 
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defendant,  Jacob  Beidlcr,  and  one  Henry  Beidler,  and  justified 
said  trespasses  under  certain  provisions  in  said  lease.  After- 
ward a  stipulation  was  made  by  the  parties  that,  on  the  trial 
of  the  cause,  the  defendants  should  be  permitted  to  give  in  ev- 
idence anv  matter  of  defense  with  the  same  eJBTectras  thouorh 
such  defense  were  specially  pleaded. 

The  controversy  grows  out  of  an  attempt  on  the  part  of  the 
defendants  to  re-enter  and  take  forcible  possession  of  said  prem- 
ises after  the  expiration  of  the  term  for  which  they  had  been 
let  to  the  plaintiff  by  said  lessors.  On  the  trial,  the  evidence 
as  to  whether  the  plaintiff  held  said  premises  under  an  oral 
or  a  written  lease  was  conflicting,  but  the  defendant  gave  evi- 
dence tending  to  show  that  he  was  in  possession  under  a  cer- 
tain lease  in  writing  executed  by  said  Jacob  Beidler  and 
Henry  Beidler  to  him,  bearing  date  March  21, 1881,  demising 
said  premises  for  the  term  of  one  year  from  May  1,  1881, 
which  said  lease,  after  covenanting  that  said  lessee  would 
yield  up  said  premises  to  the  lessors  at  the  expiration  of  said 
term,  cpntained  among  other  things  also  the  following  cove- 
nants: 

"  It  is  expressly  understood  and  agreed  by  and  between  the 
parties  aforesaid,  that  if  the  rent  above  reserved,  or  any  part 
thereof,  shall  be  behind  or  unpaid  on  the  day  of  payment, 
whereon  the  same  ought  to  be  paid  as  aforesaid,  or  if  default 
shall  be  made  in  any  of  the  covenants  or  agreements  herein 
contained,  to  be  kept  by  the  said  party  of  the  second  part,  his 
executors,  administrators  and  assigns,  it  shall  and  may  be 
lawful  for  said  party  of  *the  first  part,  their  heirs,  executors, 
administrators,  agent,  attorney  or  assigns,  at  their  election,  to 
declare  said  term  ended,  and  into  the  said  premises 
or  any  part  thereof,  either  with  or  without  process  of 
law,  to  re-enter,  and  the  said  party  of  the  second  part,  or 
any  other  person  or  persons  occupying  in  or  upon  the  same, 
to  expel,  remove  and  put  out,  using  such  force  as  may  be 
necessary  in  so  doing,  and  the  said  premises  again  to  re-pos- 
sess and  enjoy  as  in  their  first  and  former  estate. 

'And   if  at  any  time  said  term  shall   be  ended  at  such, 
election  of  said  party  of  the  first  part,  their  heirs,  executors 
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adininistratoi-s  or  assigns  as  aforesaid,  or  in  any  other  way, 
tbe  said  party  of  the  second  part,  the  executors,  adminis- 
trators and  assigns,  do  hereby  covenant  and  agree  to  sur- 
render and  deb'ver  up  the  said  above  described  premises  and 
property  peaceably  to  said  party  of  the  first  part,  their  heirs, 
execntors,  administrators  and  assigns,  immediately  upon  the 
determination  of  the  said  term  as  aforesaid;  and  if  he  shall 
remain  in  possession  of  the  same  one  day  after  any  such  de- 
fault, or  after  the  termination  of  this  lease  in  any  of  the  ways 
above  named,  he  shall  be  deemed  guilty  of  forcible  detainer 
of  said  premises  under  the  statute,  and  he  shall  be  subject 
to  all  the  conditions  and  provisions  above  named  and  to  evic- 
tion, and  removal,  forcibly  or  otherwise,  with  or  without  process 
of  law,  as  above  stated." 

The  trespasses  complained  of  were  committed  on  the  8th 
day  of  May,  1882,4ifter  the  expiration  of  the  term  granted 
in  said  lease.  The  evidence  at  the  trial  tended  to  show  that 
some  time  prior  to  the  expiration  of  said  lease,  the  lessors* 
by  their  agents.  Griffin  &  D wight,  entered  into  an  agreement 
with  Chapin  &  Oore  to  lease  said  premises  to  them  for  tlie 
term  of  three  years  from  May  1,  1882,  and  that  a  written 
lease  was  drawn  up  in  accordance  with  such  agreement,  and 
executed  by  Chapin  &  Gore  on  their  own  behalf,  and  by 
said  Griffin  &  Dwight  on  behalf  of  the  lessors;  but  the  evi- 
dence also  tended  to  show  that  Chapin  &  Gore  never  entered 
into  possession  of  said  premises  under  said  lease,  but  that 
on  learning,  at  or  shortly  before  the  commencement  of 
their  term,  that  lessors  would  be  unable  to  put  them  into 
possession  on  the  first  day  of  May,  surrendered  their 
lease  to  said  lessors,  and  that  said  lease  was  thereupon  de- 
stroyed, upon  the  understanding  between  both  parties  that 
the  contract  of  leasing  between  them  should  be  annulled. 
The  bill  of  exceptions  recites  that  said  lease  to  Chapin  & 
Gore  was  read  in  evidence,  but  though  purporting  to  embody 
all  the  evidence  given  at  the  trial,  the  bill  of  exceptions  con- 
tains no  copy  of  said  lease,  and  no  statement  of  its  contents. 

At  the  instance  of  the  plaintiff,  the  court  gave  to  the  jury 
the  following  instructions: 
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1.  '^  The  court  instructs  the  jury,  that  this  is  an  action  of 
trespass  brought  by  the  plaintiff  against  the  defendants  for 
forcibly  evicting  him  from  the  premises  described  in  the  dec- 
laration, and  in  order  to  maintain  such  action  as  against  any 
defendant,  it  is  only  necessary  for  the  plaintiff  to  prove  that 
he  was  in  the  actual  and  peaceable  possession  of  the  property 
upon  which  the  trespass  is  alleged  to  have  been  committed, 
and  that  such  defendant  unlawfully  interfered  with  such  pos- 
session, or  caused  unlawful  interference  therewith. 

2.  "The  court  further  instructs  the  jury,  that  when  evidence 
to  the  contrary  is  wanting,  a  person  in  the  actual  peaceable 
possession  of  premises  is  presumed  to  be  there  rightfully, 
and  no  one,  not  even  the  owner  of  the  prr  '  3rty,  has  a  right 
to  go  upon  the  premises  and  forcibly  eject  t  d  person  in  pos- 
session, or  remove  his  property  therefrom,  against  his  will, 
unless  the  person  so  entering  has'  some  legal  process  from  a 
court  of  competent  jurisdiction,  authorizing  him  so  to  do,  or 
is  authorized  so  to  do  by  the  party  in  possession ^  by  license 
ivs  a  lease  or  otherwise.  And  even  though  the  possession  of 
land  be  wrongfully  held,  as  if  a  tenant  willfully  hold  over  after 
the  termination  of  his  lease,  this  will  not  justify  even  the 
owner  of  the  property  in  entering  and  taking  possession  for- 
cibly against  the  will  of  the  person  in  possession,  unless  the 
person  so  entering  has  legal  process  or  license  and  authority 
as  above  stated. 

3.  "  The  jurors  are  instructed  as  a  matter  of  law,  that  any 
and  all  persons  who  incite,  encourage,  advise  or  direct  unlaw- 
ful acts,  are  liable  as  principals  for  such  acts  to  the  same  ex- 
tent as  though  they  actually  committed  the  acts  themselves; 
and  it  is  also  the  law,  that  what  one  does  by  an  agent  is  the 
same  as  if  done  by  himself;  and  if  the  jury  believe  from  the 
evidence  that  the  defendant,  Jacob  BeidL.,  shortly  before  the 
alleged  trespasses  complained  of  in  the  declaration,  unlawfully 
employed  or  directed  the  employment  of  any  other  person 
or  persons  to  expel  plaintiff  from  the  premises  mentioned  in 
the  declaration,  and  that  the  person  or  persons  so  employed 
unlawfully  committed  the  acts  complained  of  in  the  declara- 
tion in  pursuance  of  such  employment,  then  said  defendant, 
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Jacob  Beidler,  is  liable  for  all  sneli  acts  to  the  same  extent  as 
though  he  had  done  the  same  acts  himself,  but  is  not  liable 
to  a  recovery  in  this  action  unless  you  believe  from  the  evi- 
dence that  the  acts  done  or  authorized,  if  authorized  by  him, 
were  unlawful. 

6.  "  The  jury  are  instructed  as  a  matter  of  law,  that  if  a 
landlord  has  a  tenant  in  possession  under  a  lease  expiring  at  a 
certain  time,  and  executes  to  a  third  party  a  lease  of  the 
premises,  to  begin  at  the  expiration  of  the  term  of  the  tenant 
in  possession,  then  the  right  to  the  possession  vests  at  the  ex- 
piration of  the  first  lease,  in  the  second  lessee;  and  if  the 
jnry  believe  from  the  evidence  that  the  plaintiff  executed  the 
lease  in  evidence, /^''ted  March  21, 1881,  and  was  in  possession 
under  it  on  the  ij*th  day  of  April,  1882,  and  continued  in 
finch  possession  until  after  the  time  of  the  alleged  trespasses^ 
and  that  on  the  17th  of  April,  1882,  the  Beidlers,  by  Griffin 
&  Dwight,  their  agents,  signed  said  last  mentioned  lease,  and 
sent  it  to  Chf4)in  &  Gore  to  be  signed,  and  that  they,  before 
May  2, 1882,  executed  it  and  delivered  it  to  the  Beidlers  or 
their  agents  as  a  lease  accepted  and  executed  by  them,  the  said 
Chapin  &  Gore,  then  Chapin  &  Gore,  and  not  the  Beidlers, 
were  entitled  to  the  possession  of  the  premises  on  and  after 
the  2d  day  of  May,  1882,  and  in  that  case,  neither  the 
Beidlers  nor  their  agents  had  any  right  on  May  8,  1882,  to 
make  an  entry  into  said  premises,  no  matter  what  conditions 
were  in  the  lease  to  the  plaintiff. 

8.  "  The  jury  are  instructed  as  a  matter  of  law,  that  the 
cancellation  of  or  destruction  of  a  lease  for  a  term  of  years, 
by  the  mutual  consent  of  the  parties^  does  not  divest  the  lessee 
of  his  term,  when  the  lease  is  under  seal,  and  all  the  remedies 
and  rights  thereunder  to  either  of  the  parties  pre  left  the 
same  as  though  the  lease  had  not  been  destroyed ;  and  if  the 
jury  believe  from  the  Evidence  that  the  lease  by  Beidlers  to 
Chapin  &  Gore  was  made,  signed  and  delivered  as  set  forth  in 
the  foregoing  instruction,  its  subsequent  destruction  by  tearing 
it  up  merely,  would  not  revoke  it  or  impair  its  validity,  or 
the  rights  of  Chapin  &  Gore  to  possession  thereunder." 

Proper  exceptions  were  preserved  by  the  defendants  to  each 
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of  the  foregoing  inBtructions,  and  the  jury  thereupon  found 
the  defendants  gnilty,  and  assessed  plaintiff's  damages  at 
$650,  for  which  sum  and  costs  the  conrt,  after  overrnling  the 
defendant's  motion  for  a  new  trial,  gave  jodgment  for  the 
plaintiff. 

Messrs.  E.  &  A.  Van  Buben,  for  appellants;  cited  Am- 
brose V.  Eoot,  11  111.  497. 

The  action  qiuire  clausum  f regit  can  not  be  maintained 
where  the  plaintiff  has  given  the  defendant  the  right  to  enter: 
Page  V.  De  Pay,  40  111.  506. 

Mr.  E.  A.  Sherburne  and  Mr.  F.  L.  Salisbury,  for  appel- 
lee; as  to  instructions,  cited  P.  M.  &  F.  Ins.  Go.  v.  Anapow, 
45  111.  86:  City  of  Chicago  v.  Scholten,  75  111.  468. 

A  general  exception  to  a  series  of  instructions  is  of  no 
avail  liawy  of  the  instructions  are  good:  Hay  ward  v.  Gatton, 
1  Bradwell,  577;  Haskins  v.  Haskins,  67  111.  446;  Lincoln  v. 
Glaflin,  7  Wall.  132;  Ellis  v.  The  People,  21  How.  Pr.  R. 
356;  State  v.  Ghapin,  10  La.  An.  458-9;  Goodwin  v.  Perkins, 
39  Vt.  605;  Redman  v.  Malvin,  23  la.  296;  Davenport  Gas 
Go.  v.  Gity  of  Davenport,  13  la.  229;  Hart  v.  Eenesselear, 
etc,  R.  R  Go.,  4  Seld.  37. 

Bailey,  J.  The  only  questions  we  find  it  necessary  to  con- 
sider in  this  case,  arise  upon  the  instructions  given  to  the 
jury  at  the  instance  of  the  plaintiflT.  The  first  and  third 
instructions  are  clearly  objectionable  in  submitting  to  the 
jury  mere  questions  of  law.  The  first  instruction  tells  the 
jury  that  in  order  to  recover,  it  was  only  necessary  for  the 
plaintiff  to  prove  that  he  was  in  the  actual  and  peaceable  pos- 
session of  the  premises  upon  which  the  trespass  is  alleged  to 
have  been  committed,  and  that  the  defendants  unlawfully 
interfered  with  such  possession,  or  caused  unlawful  interfer- 
ence therewith.  Here  it  was  left  to  the  ]\\vy  to  say  what 
acts  constituted  an  unlawful  interference  with  the  plaint- 
iff's possession.  The  third  instruction  in  terms  submitted 
to  the  jury  to  find,  from  the  evidence,  whether  defendant 
Beidler  unlawfully  employed  or  directed  the  employment  of 


First  District — October  Term,  1883.       35 

Beidler  et  al.  y.  Fish. 

any  other  person  or  persons  to  expel  the  plaintiff  from  said 
premises,  and  whether  the  person  or  persons  so  employed 
unla^vfully  committed  the  acts  complained  of  in  the  declara- 
tion; and  again,  whether  the  acts  done  or  a^iithorized  by  said 
Beidler  were  unlawful.  Language  more  clearly  and  directly 
submitting  to  the  jury  to  determine  what  was  and  what  was 
not  unlawful,  could  scarcely  be  employed. 

It  is  true  the  court,  in  the  second  instruction,  attempted  to 
define  the  rights  of  persons  in  peaceable  possession  of  prem- 
ises, and  to  point  out  the  circumstances  under  which  it  would 
be  wrongful  to  interfere  with  or  expel  them,  but  the  errors  in 
the  first  and  third  instructions  were  not  thereby  cured.  In 
those  instructions  no  reference  is  made  to  the  rules  of  law 
laid  down  in  the  second  instruction,  and  the  jury  are  not 
limited  in  determining  what  was  and  what  was  not  lawful,  to 
the  propositions  covered  by  that  instruction.  Questions  of 
law  are  for  the  court,  and  it  is  error  to  submit  them  to  the 
jury,  or  to  so  frame  the  instructions  as  to  give  an  apparent 
license  to  the  jury,  to  take  the  determination  of  such  ques- 
tions into  their  own  hands. 

The  sixth  instruction  holds,  and  we  think  correctly,  that 
where  a  landlord  has  a  tenant  in  possession  under  a  lease 
expiring  at  a  certain  time,  and  executes  to  a  third  party  a 
lease  of  the  premises,  to  begin  at  the  expiration  of  the  term 
of  the  tenant  in  possession,  the  right  of  possession,  at  the 
expiration  of  the  first  lease,  vests  in  the  second  lessee.  This  is 
in  accordance  with  the  decision  in  Gazzolo  v.  Chambers,  73 
111.  75,  where  it  is  held  that  in  such  case  the  tenant  alone 
must  bring  the  action,  and  that  the  landlord  is  not  entitled  to 
possession,  and  can  not  recover  the  premises.  And  in  this 
case,  if  it  is  true  that  at  the  time  the  defendants  attempted  to 
re-enter  under  the  covenants  in  the  lease  to  the  plaintiff,  there 
was  a  valid  outstanding  lease  of  said  premises  from  the  Beid- 
lers  to  Chapin  &  Gore,  for  the  term  of  three  years  from  the 
expiration  of  the  plaintiff's  lease,  the  right  of  possession  was 
in  Chapin  &  Gore,  and  they  alone  were  entitled  to  assert  such 
right  as  against  the  plaintiff. 
The  instruction,  however,  is  erroneous,  in   assuming  that 
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if  the  lease  to  Chapin  &  Gore  was  once  executed  by  the  par- 
ties, it  continned  to  be  a  valid  subsisting  lease  at  the  date  of 
the  attempted  re-entry,  and  in  ignoring  all  the  evidence  in 
the  case  tending  to  show  that,  prior  to  that  time,  it  had  been 
surrendered  by  Chapin  &  Gore,  and  terminated  by  the  mutual 
assent  of  the  parties.  The  court  seems  to  have  proceeded 
upon  a  theory,  more  fully  stated  in  the  eighth  instruction, 
that  if  the  lease  was  once  executed,  its  subsequent  cancellation 
or  destruction,  though  by  the  mutual  assent  of  the  parties, 
did  not  divest  Chapin  &  Gore  of  the  term  thereby  created. 

It  is  held  in  England  under  the  Statute  of  Frauds,  that  the 
destruction  or  cancellation  of  a  lease  has  no  operation  as  a 
surrender  of  the  term.  It  is  to  be  observed,  however,  that  the 
third  section  of  the  English  statute  provides  in  terms  that  no 
leases  of  terms  of  years  shall  be  surrendered,  unless  it  be  by 
deed  or  note  in  writing,  signed  by  the  party  so  surrendering, 
and  in  this  country,  in  the  States  where  this  provision  of  the 
English  statute  has  been  adopted,  the  same  rule  prevails. 
But  in  our  Statute  of  Frauds  this  provision  has  been  omitted, 
and  as  was  said  in  McKenzie  v.  Lexington,  4  Dana,  129,  where 
the  Statute  of  Frauds  was  in  this  respect  identical  with  ours, 
"  its  omission  in  our  statute,  which  is  substantially  copied 
from  the  English  statute,  is  evidence  of  an  intention  on  the 
part  of  our  legislatu'-e  to  drop  this  formality  in  surrenders." 
In  the  case  here  cited,  it  is  held  that  a  parol  surrender  of 
the  lease  with  the  possession  of  the  premises  would  be  valid, 
and  upon  this  point  said  case  is  referred  to  with  approval  by 
our  Supreme  Court  in  Baker  v.  Pratt,  15  111.  668.  If  the 
lease  were  under  seal,  it  may  be  that  a  different  rule  growing 
out  of  its  nature  and  incidents  as  a  specialty  would  apply, 
but  it  is  no  part  of  the  hypothesis  of  the  sixth  instruction 
that  the  instrument  was  executed  under  seal. 

It  is  true,  the  cancellation  of  the  lease  in  this  case  was 
accompanied  by  no  surrender  of  the  premises,  as  in  McKen- 
zie V.  Lexington,  for  the  very  excellent  reason  that  Chapin  & 
Gore  had  never  been  in  possession,  and  so  far  as  appears  from 
the  hypothesis  contained  in  the  instruction,  tbe  time  for  the 
term  to  commence  may  not  have  arrived  when  the  lease  was 
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canceled.  The  lease  was  tlie  only  tangible  thing  in  their  pos- 
session which  thev  could  surrender,  and  we  see  no  reason 
why  such  surrender,  if  made  with  the  intention  of  terminat- 
ing or  canceling  the  tenancy,  provided  such  intention  was 
assented  to  and  participated  in  by  the  lessors,  was  not  valid  as 
a  surrender  of  the  terra.  Apart  from  the  provisions  of  the 
Statute  of  Frauds,  the  parol  surrender  of  a  term  is  valid,  and 
as  was  said  by  Lord  Chief  Baron  Gilbert  in  Magennis  v.  Mc- 
CoUogh,  Gilb.  Cas.  235,  '*  The  cancellation  of  a  lease  was  a 
sign  of  a  surrender  before  the  Statute." 

It  follows  from  what  we  have  said  that  the  eighth  instruc- 
tion also  is  erroneous.  In  the  introductory  part  of  the  in- 
struction, however,  there  is  an  attempt  to  limit  the  doctrine 
announced  to  cases  where  the  lease  is  under  seal,  though,  in 
the  subsequent  part  of  the  instruction,  it  is  held  tliat  if  the 
Chapin  &  Gore  lease  was  made,  signed  and  delivered  as  set 
forth  in  "  the  foregoing  instruction,"  its  subsequent  destruc- 
tion by  tearing  up,  would  not  revoke  it  or  in  any  way  impair  its 
validity  or  the  rights  of  Chapin  &  Gore  to  possession  thereun- 
der. The  only  preceding  instruction  in  which  the  execution  of 
the  Chapin  &  Gore  lease  is  referred  to  is  the  sixth,  and  in  that 
no  reference  is  made  to  its  being  under  seal.  The  instruction, 
therefore,  is  not  aided  by  the  general  statement  of  the  rule 
applicable  to  sealed  instruments. 

But  we  are  unable  to  find  in  the  record  any  evidence  that 
said  lease  was  executed  under  seal.  The  lease  does  not  ap- 
pear in  the  record,  and  so  we  can  not,  by  inspection  of  the 
instrument  itself,  ascertain  the  manner  of  its  execution. 
There  is  evidence  tending  to  show  that  it  was  signed  by  the 
firm  of  Chapin  &  Gore,  and  that  the  lessors'  names  were  sub- 
scribed to  it  by  Griffin  &  Dwight,  their  agents,  but  it  does 
not  appear  that  either  party  affixed  a  seal  to  it.  But  even  if 
Griffin  &  Dwight,  in  executing  it  for  tlieir  principals,  did 
make  use  of  a  seal,  the  instrument  did  not  thereby  become  a 
specialty.  An  agent  can  execute  a  sealed  instrument  for  and 
on  behalf  of  his  principal,  only  when  his  authority  so  to  do  is 
in  writing  and  under  seal.  We  find  no  evidence  that  the  au- 
thority of  Griffin  &  Dwight  was   under  seal   or  even   in 
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writing,  but  it  is  affirmatively  shown  to  have  been  merely 
oral.  Their  anthority  was  doubtless  sufficient  to  enable  them 
to  execute  a  parol  lease,  which  would  be  binding  upon  their 
principals,  but  their  unauthorized  use  of  a  seal  could  not  con- 
vert such  parol  lease  into  a  specialty.  So  far  then  as  the  in- 
struction discussed  the  doctrine  applicable  to  sealed  instru- 
ments, it  was  based  upon  and  warranted  by  no  evidence  in 
the  case. 

We  would  not  be  understood  as  laying  down  any  rule  in 
relation  to  the  surrender  of  a  term  where  the  lease  is  under 
seal,  as  that  question  does  not  arise  upon  this  record,  but  for 
the  errors  in  the  instructions  above  pointed  out,  the  judg- 
ment will  be  reversed  and  the  c^iuse  remanded. 

Judgment  reversed. 


14      38' 
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W    8331  V. 

Rosa  Anspach. 

1.  Jurisdiction— Final  judgment. — Where  an  action,  of  replevin 
was  brought  in  1878,  and  defendants  entered  their  appearance  and  entered 
a  motion  to  quash  the  writ  for  want  of  sufficient  affidavit,  and  piaintiflf  at 
the  same  time  entered  a  cross  motion  for  leave  to  amend  such  affidavit,  and 
these  motions  were  continued  and  nothing  done  by  the  court  until  1882, 
when  the  suit  was  dismissed  by  the  court  for  want  of  prosecution,  and  judg- 
ment de  retorno  and  for  costs  was  given  against  plaintiff.  Held^  that  such 
judgment  of  dismissal,  etc.,  was  a  final  judgment,  and  when  the  term  at 
which  it  was  rendered  had  elapsed  the  court  below  had  no  power  or  author- 
ity to  ^t  aside  the  judgment  and  re-instate  the  cause. 

2.  Re-instating  a  cause — ^Notice. — Where  no  notice  had  been  given 
defendants  of  a  motion  to  set  aside  a  former  judgment  and  re-instate  the 
cause  and  no  plea  had  been  filed  by  defendants,  it  was  error  for  the  court, 
in  the  absence  of  defendants  and  their  attorney,  to  impanel  a  juiy  to  try  the 
issues  between  the  parties. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Kirk  Hawes,  Judge,  presiding.  Opinion  filed  November  16, 
1883. 
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Mr.  John  Ltle  Ema,  for  appellants;  cited  Goureen  v.  Hix- 
6on,  78  111.  339;  Becker  v.  Sauter,  89  III  596;  Baragwanatb 
V.  Wilson,  4  Bradwell,  80. 

Messrs.  Coopeb  &  Plotee,  for  appellee;  cited  City  of  Olney 
V.  Harvey,  50  111.  453. 

McAllisteb,  p.  J.  This  was  an  action  of  replevin  bronght 
Jaly  20, 1878,  in  the  court  below,  by  I^^sa  Anspach  against 
Brokiski  and  Beynolds.  The  defendants  dnly  entered  their 
appearance  in  the  cause  Dec.  13,  1878,  and  entered  a  motion 
to  quash  the  writ  for  want  of  sufficient  affidavit;  the  plaintiff, 
at  the  same  time,  enterin^^  a  cross  motion  for  leave  to  amend 
auch  affidavit.  These  motions  were  continued  and  nothing 
done  in  the  case,  until  May  18,  1882,  when  the  suit  was  dis- 
missed by  the  court  for  want  of  prosecution,  and  judgment 
de  retorno  and  for  costs,  given  against  the  plaintiff.  At  a 
subsequent  term,  October  2,  1882,  the  plaintiff  made  a  motion 
to  have  such  former  judgment  set  aside,  and  to  have  the  suit 
re-instated  upon  the  docket  This  was  granted.  The  defend- 
ants were  in  no  respect  notified  that  the  motion  would  be 
made  or  had  been  granted.  Afterward,  and  April  21,  1883, 
without  any  plea  having  been  filed  by  either  defendant,  or 
their  default  having  been  taken  for  want  of  plea,  in  the  ab- 
sence of  defendants  and  without  any  notice  to  them  or  their 
attorney,  a  jury  was  impaneled  and  sworn  to  try  the  issues, 
etc.,  between  the  parties.  A  verdict  was  rendered  finding  the 
property  in  the  plaintiff,  that  defendants  had  wrongfully  taken 
and  detained  the  same,  also  assessing  the  plaintiff's  damages 
at  $86.50.  On  this  verdict  the  court  gave  judgment,  and 
overruled  the  defendants'  motion  made  at  the  same  term,  to 
set  aside  such  last  mentioned  judgment,  and  all  the  proceed- 
ings in  said  cause,  subsequent  to  the  original  judgment  of  dis- 
missal, eta,  entered  May  18, 1882.  The  court  overruled  such 
motion,  and  the  defendants  bring  the  record  here  for  revision. 

We  are  of  opinion  that  such  judgment,  of  dismissal,  etc., 
was  a  final  judgment,  and  that,  when  the  term  at  which  it 
was  rendered  had  elapsed,  the  power  of  the  court  below  over 
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the  cause  had  become  exhausted,  and  snch  court  had  no  power 
or  authority,  at  a  subsequent  term,  to  set  the  said  judgment 
aside,  and  re-instate  the  cause:  Lill  v.  Stookej*,  72  111.  405; 
Bank  of  United  States  v.  Moss,  6  How.  U.  S.  31;  Baragwanatli 
V.  Wilson,  4  Bradwell,  80. 

But  at  all  events,  it  was  irregular  for  the  court  below  to 
entertain  such  motion  to  set  aside  the  former  judp^ment,  and 
to  re-instate  the  cause,  without  notice  to  the  defendants  or 
their  attorney:  Eauh  v.  Bitchie,  1  Bradwell,  188;  Lill  v. 
Stookey,  supra/  McKee  v.  Ludwig,  30  III.  28;  Mattoon  v. 
Hinkley,  33  111.  208. 

We  are  further  of  the  opinion  that  there  was  error  in  the 
court  below  impaneling  a  jury  in  the  absence  of  defendants 
and  their  attorney,  to  try  the  issues  between  the  parties;  be- 
cause no  plea  having  been  filed,  there  was  no  issue  to  try; 
the  case  was  not  in  a  condition  to  be  tried:  Adams  v.  Neelev, 
15  111.  380;  Seavey  v.  Rogers,  64  111.  634. 

The  only  proper  way  in  which  the  court  could  proceed, 
(even  if  it  be  conceded  that  the  court  had,  under  the  circum- 
stances, any  power  to  act  in  the  case,)  was  to  have  had  the 
defendants  called  and  on  their  failure  to  appear,  to  enter  their 
default.  In  such  a  case  the  oath  to  the  jury,  as  well  as  the 
action  of  the  court  would  have  been  materially  different. 

The  order  of  the  court  below  entered  October  2,  1882, 

setting  aside  the  former  judgment  entered  May  18,  1882, 

together  with  the  judgment  entered  April  21,  1883,  will  be 

reversed. 

Judgment  reversed. 


Henby  J.  Hubbard 

V. 

United  States  Mortgage  Company  et  al. 

1.  Trusts — Concurrent  jurisdiction.— Where  money  is  sought  to 
be  recovered  from  one  as  trustee,  the  fact  that  the  cestui  que  trust  hai?  a 
remedy  at  law  by  action  for  money  had  and  received,  will  not  deprive  a 
court  of  chancery  of  jurisdiction. 
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2.  Same. — Where  it  was  admitted  by  the  bill  that  complainant,  as  the 
holder  of  a  portion  of  a  mortgage  debt  purchased  of  the  mort(;casr^e,  was  en« 
titled  to  the  benefit  of  the  mortgage  security,  and  to  share  in  the  proceeds 
of  the  mortgage  sale  and,  afler  deducting  the  costs  and  expenses  of  sale  and 
such  disbursements  as  the  mortgagee  had  made  under  the  stipulations  in  the 
mortgage,  the  residue  of  said  proceeds  constituted  a  fund  in  the  hands  of  the 
mortgagee  to  be  applied  by  it  to  the  payment  of  the  mortgage  debt,  //e/f/, 
that  complainant  has  a  right  to  recover  against  the  mortgagee  a  money  de- 
cree for  his  distributive  share  of  the  net  proceeds;  that  the  mortgagee  in 
executing  the  power  of  sale  and  in  receiving  and  distributing  the  proceeds 
of  the  mortgage  security  was  the  trustee  of  an  express  power,  and  especially 
was  this  the  case  after  it  had  transferred  to  an  assignee  a  portion  of  the  mort- 
gage debt. 

8.  Demurrer. — Where  the  fact  that  a  debt  sought  to  be  collected  is 
barred  by  the  Statute  of  Limitations  appears  on  the  face  of  the  bill,  advan- 
tage may  be  taken  of  the  bar  on  demurrer. 

4.  Statute  of  Limitations— Non-residknt  corporation. — A  corpo- 
ratioQ  must  dwell  in  the  place  of  its  creation,  and  can  not  migrate  to  an- 
other jurisdiction.  Where  it  appeared  upon  the  face  of  a  bill  that,  while 
complainant^s  cause  of  action  arose  more  than  five  years  before  the  com- 
mencement of  the  suit,  yet  the  defendant  corporation,  at  the  time  the  cause 
of  action  arose,  was,  and  ever  since  that  time  had  been,  a  non-resident  of 
the  State.    Held,  that  the  Statute  of  Limitations  did  not  run. 

5.  Same — ^Doino  business  by  agents. — While  a  corporation  created 
in  one  State,  which  has  been  continuously  doing  business  in  another  State  by 
its  agents  for  years,  will  bring  itself  during  all  that  time  within  the  juris- 
diction of  the  latter  State,  yet  as  there  is  no  legal  presumption  that  this 
corporation  was  in  this  State  by  its  agents  in  such  a  manner  as  to  enable  it 
to  avail  itself  of  the  bar  of  the  Statute  of  Limitations,  nor  does  such  fact  &p- 
pear  by  the  bill,  the  court  is  of  opinion  that  its  absence  is  sufficiently  allegt;d 
to  bring  the  case  within  the  exception  in  the  statute.    . 

6.  Express  trust. — Where  money  sought  to  be  recovered  is  held  by 
the  defendant  as  trustee  of  an  express  trast,  the  Statute  of  Limitations 
can  not  commence  to  run  until  the  trustee  disclaims  the  trast,  or  assumes 
a  position  adverse  to  the  complainant. 

7.  Laches. — Mere  laches  alone,  short  of  the  period  fixed  by  the  Statute 
of  Limitations  as  a  bar,  will  not  preclude  the  assertion  of  an  equitable  right 
where  the  adverse  party  is  not  lulled  into  security  by  the  delay,  or  preju- 
diced thereby. 

8.  Chancery  practice. — Relief  which  is  consistent  with  the  facts 
stated  io  the  bill  will  be  granted  under  the  genei-al  pmyer,  although  not 
specifically  prayed  for. 

Error  to  the  Circuit  Conrt  of  Cook  county;  the  Hon. 
William  H.  Barnum,  Judge,  presiding.  Opinion  filed  No- 
vember 16, 1883. 
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Mr.  Charles  L.  Easton,  for  plaintiff  in  error;  as  to  the  re- 
lation of  trustee  and  cestui  que  trusty  cited  Perry  on  Trusts, 
§920. 

Ey  the  terms  of  the  mortga<^c  on  foreclosure,  the  proceeds 
of  the  sale  are  to  be  applied  on  the  whole  debt:  Humphreys 
V.  Morton,  100  111.  592. 

The  remedy  of  the  complainant  is  only  adequate  and. com- 
plete in  a  court  of  chancer}*:  Hearne  v.  Hearne,  55  Me.  445; 
Hiraes  v.  Keighblingher,  14  111.  469;  Dias  v.  Brnnell,  24  Wen- 
dell, 8;  Pardoe  v.  Price,  16  M.  &  W.  450;  Bartlett  v.  Dimond, 
14  M.  &  W.  49;  Curtis  v.  Smith,  6  Blatch.  537;  State  v.  Dig- 
ges,  21  Md.  240;  Dorsey  v.  Garey,  30  Md.  4S9;  Hnkell  v. 
Page,  6  Bissell,  183;  Brooks  v.  Brooks,  11  Cush.  18;  White 
V.  Sheldon,  4  Nev.  280;  Perry  on  Trusts,  §  843;  Hill  on 
Trusts,  §  42;  Story's  Eq.  Jur.  §  962. 

The  Statute  of  Limitations  will  be  a  bar  only  when  the 
trustee  repudiates  the  express  trust  by  clear  and  unequivocal 
acts  or  words,  and  claims  to  hold  thenceforth  the  estate  as  his 
own,  not  subject  to  any  trust,  and  such  repudiation  and  claims 
are  brought  to  the  notice  of  the  cestui  que  trust\Xi  such  man- 
ner as  to  require  him  to  act  upon  a  clearly  asserted  adverse 
title:  Merriam  v.  Hassam,  14  Allen,  522;  Baker  v.  Whitting, 
3  Lunn.  486;  Albretch  v.  Wolf,  58  111.  186;  O'Halloran  v. 
i^itzgerald,  71  111.  53;  Perry  on  Trusts,  §§  863-4;  Bigelow 
on  Estoppel,  3d  ed.  427. 

Where  a  demand  is  necessary,  the  Statute  of  Limitations 
will  not  commence  to  run  until  a  demand  is  made:  Lillie  v. 
Hoyt,  5  Hill,  400;  Baird  v.  Walker,  12  Barb.  298;  Hitch- 
cock V.  Hitchcock,  13  Barb.  632;  Stafford  v.  Eichardson,  15 
Wend.  305. 

Messrs.  Dexter,  Herbick  &  Allen,  for  defendants  in 
error;  that  complainant  had  a  complete  and  adequate  remedv 
4it  law,  cited  R.  S.  1881,  Ch.  2;  Hancock  v.  Harper,  86  111.  449 
Barnes  v.  Johnson,  84  III.  95;  Bclden  v.  Perkins,  78  111.  449 
Claflin  V.Godfrey,  21  Pick.  1;  Cook  v.  Basley,  123  Mass 
396;  Rogers  v.  Dashiell,  8  Allen,  343;  Poraeroy's  Eq.  Jur 
164;  Crooker  v.  Rogers,  58  Me.  339;  Catlin  v.  Birchard,  13 
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Mich.  110;  Eddy  v.  Smith,  13  Wend.  488;  Taylor  v.  Turner, 
87  111.  296. 

When  oonrts  of  law  have  concurrent  jurisdiction  with  courts 
of  equity  and  the  party  proceeds  in  equity,  if  barred  at  law, 
he  will  also  be  barred  in  equity:  Manning  v.  Warren,  17 
111.267;  Sloan  v.  Graham,  85  111.  26;  Hancock  v.  Harper, 
86  111.  445;  Kane  v.  Bloodgood,  7  Johns.  Cli.  90;  Pratt  v. 
Northam,  5  Mason,  95;  Etting  v.  Marx,  4  Fed.  R.  673;  Hall 
V.  Russell,  3  Sawy.  515;  2  Story's  Eq.  Jur.  §  1520;  Tiernan  v. 
Eescariere,  10  G.  &  J.  217;  Breckeu bridge  v.  Churchill,  3 
J.  J.  Marsh,  11;  Wood  on  Limitations,  §  58;  Godden  v.  Kim- 
mel,  99  U.  S.  201. 

Where  the  Statute  of  Limitations  is  a  bar  to  a  complain- 
ant's case  in  equity  and  this  bar  appears  on  the  face  of  his 
bill,  advantage  may  be  taken  of  it  by  demurrer:  Ilett  V. 
Collins,  103  111.  74;  1  Dan.  Ch.  Pr.  (5th  ed.)  560-1. 

A  plaintiff  who  relies  on  an  exception  from  the  Statute  of 
Limitations  must  plead  and  prove  it;  the  defendant  did  not 
negative  the  exception:  Wood  on  Limitations,  17;  Bevan  v. 
CuUen,  7  Barr.  281;  Moore  v.  Capps,  4  Gilm.  315. 

If  the  company  had  agents  here  who  could  have  been  served 
with  process,  the  Statute  of  Limitations  would  run  in  its 
favor:  Penn.  Co.  v.  Sloan,  1  Bradwell,  364;  McCabe  v.  R.  R. 
Co.  14  Rep.  450;  Guinn  v.  I.  C.  R.  R.  Co.  14  Rep.  463. 

Complainant  is  barred  by  his  laches:  Furlong  v.  Riley,  103 
111.  628;  Story's  Eq.  PI.  §§  484,  751;  Lansdalev.  Smith,  15 
Hep.  385;  Munn  v.  Burges,  70  111.  606;  Dempster  v.  West,  69 
111.  613;  Bun-  v.  Borden,  61  111.  389;  Cox  v.  Montgomery,  36 
111.  396. 

Bailsy,  J.  The  writ  of  error  in  this  case  brings  up  for  re- 
view the  decree  of  the  court  below,  sustaining  a  demurrer  to 
and  dismissing  the  bill  for  want  of  equity.  So  far  as  material 
to  the  questions  nrged  by  counsel  in  their  arguments,  the  case 
made  by  the  brief  is  briefly  as  follows :  On  the  2d  day  of  August, 
1872,  Almon  G.  Sanford  being  indebted  to  the  United  States 
Mortgage  Company,  a  corporation  created  by  the  legislature  of 
the  State  of  New  York,  in  the  sum  of  $10,000,  for  money 
loaned,  executed  and  delivered  to  said  company,  as  evidence 
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of  said  indebtedness,  his  bond  in  the  penal  sum  of  $20,000> 
conditioned  for  the  payment  to  said  company,  its  snccessors 
or  assigns,  said  principal  sum  of  $10,000  on  the  first  day  of 
October,  1877,  with  interest  at  the  rate  of  nine  per  cent,  per 
annum,  payable  semi-annnally,  on  the  1st  day  of  April  and 
October  in  each  year,  until  said  principal  snm  should  be  paid, 
said  interest  being  furtlier  evidenced  by  eleven  interest  cou- 
pon^, the  first  for  $150  and  the  residue  for  $450  each. 

To  secure  the  payment  of  said  bond  and  coupons,  said  San- 
ford  and  wife,  on  said  2d  day  of  August,  1872,  executed  to  said 
morl^^age  company  a  mortgage  upon  certain  real  estate  in  Cook 
county,  Illinois.  In  said  mortgage  it  was  provided  that  if  said 
company  should  expend  any  money,  either  in  effecting  insurance 
on  the  mortgaged  premises,  or  in  payment  of  taxes  or  assess- 
ments, or  in  redemption  from  sales  therefor,  or  to  protect  the 
title  or  possession  of  said  premises,  or  B.uy  part  thereof,  the 
moneys  so  paid  should  be  a  charge  on  said  premises,  and  be 
secured  by  said  mortgage,  and  draw  interest  at  the  rate  of 
ten  per  cent,  per  annum.  Also,  that  if  default  should  be 
made  in  the  payment  of  any  of  said  interest  for  one  month 
after  the  same  should  become  due,  according  to  the  con- 
dition of  the  bond,  the  principal  sum,  together  with  all  ar- 
rearages of  interest  thereon,  should,  at  the  option  of  said 
C(»mpany,  thereupon  become  due  and  payable,  and  collectible 
immediately  or  at  any  time  thereafter,  and  in  case  of  default 
in  the  payment  of  the  principal,  or  of  the  interest,  or  any 
part  thereof,  at  the  time  the  same  should  become  due  accord- 
ing to  the  condition  of  the  bond,  said  company,  its  succes- 
sors, or  assigns,  might  sell  said  mortgaged  premises  at  public 
auction  after  giving  certain  notice,  and  out  of  the  proceeds 
pay:  (I)  the  costs,  charges  and  expenses  of  the  advertise- 
ment, sale  and  conveyance;  (2)  all  moneys  paid  by  said  com- 
pany for  insurance,  taxes,  assessments,  or  to  protect  the  title 
or  possession  of  said  premises;  (3)  all  of  said  principal 
money  and  accrued  interest  tliereon  that  should,  at  the  time 
of  the  sale,  remain  unpaid,  and  (4)  render  the  surplus,  if 
any,  to  said  Sanford,  his  heirs  or  assigns. 

On  the  fourth  day  of  December,  1874,  Henry  J.  Hubbard, 
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the  complainant,  purchased  of  said  mortgage  company,  cou- 
pons numbered  4  and  5,  maturing  respectively  the  first  day  of 
April  and  October,  1874,  paying  said  company  therefor  the 
Bum  of  $954.43,  the  amount  then  due  on  the  same,  and  re- 
ceived said  coupons  from  said  company,  said  coupons  being 
so  purchased  by  the  complainant  op  the  faith  of  their  being 
secured  by  said  mortgage.  Said  company  afterward,  claim- 
ing that  default  had  been  made,  for  more  than  one  month,  in 
the  payment  of  the  eighth  interest  coupon,  which  matured 
April  1,  1876,  and  claiming  to  act  under  the  power  con- 
tained in  said  mortgage,  elected  to  declare  the  whole  of 
said  mortgage  due,  and  advertised  the  mortgage  property 
for  sale,  and  sold  the  same  on  the  28th  day  of  December, 
1876,  to  Samuel  D.  BaLcock,  its  president,  for  $10,000,  and 
caused  a  deed  of  said  property  to  be  executed  to  said  Babcock, 
said  deed  being  recorded  January  30,  1877.  The  complain- 
ant is  still  the  owner  of  said  Coupons  4  and  5  and  has  owned 
them  ever  since  he  purchased  them,  and  no  part  of  them  has 
ever-been  paid  or  satisfied.  Shortly  before  filing  the  bill,  the 
complainant  demanded  payment  of  said  coupons  of  said 
mortgage  company,  which  was  refused,  the  company  claim- 
ing that  the  complainant  did  not  purchase  said  coupons,  but 
acted  as  the  agent  of  said  Sanford,  in  paying  to  said  company 
the  amount  due  thereon.  The  purchase  of  said  premises,  at 
said  mortgage  sale,  by  said  Babcock,  as  the  bill  alleges,  was 
made  by  him  for  and  on  behalf  of  said  mortgage  company, 
and  the  title  thereby  obtained  is  held  by  him  for  said  com- 
pany. The  bill  further  alleges  that  there  was  no  provision 
in  said  mortgage  empowering  the  mortgagee  to  become  a 
purchaser  at  said  mortgage  sale,  and  claims  that  the  sale  for 
that  reason  was  inoperative,  and  conferred  no  title  upon  the 
purchaser. 

The  bill  as  originally  filed,  prayed  that  the  complainant  be 
decreed  to  have  a  lien  on  the  mortgaged  premises  prior  to  that 
of  the  mortgage  company,  and  that  said  Sanford  be  decreed 
to  pay  the  amount  due  the  complainant,  and  in  default  of  such 
payment  that  the  mortgaged  premises  be  sold,  and  the  pro- 
ceeds applied  to  the  satisfaction  of  the  same;  or  if  it  should  be 
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deemed  more  equitable  that  an  acconnt  be  taken  of  the  amount, 
the  morto^ao;e  company  and  the  complainant  be  allowed  to 
pay  the  same,  and  on  ench  payment  that  said  Babcock  and 
said  company  be  ordered  to  convey  to  the  complainant  their 
interest  in  said  premises,  and  that  said  premises  be  sold  to  pay 
the  amonnt  dne  the  complainant,  and  the  amount  so  paid  by 
him  to  said  company  and  costs,  and  that  the  defendants  be 
foreclosed  of  their  equity  of  redemption  and  for  such  other  or 
further  relief  as  might  be  equitable.  An  amc^ndment  to  the 
bill  was  afterward  filed,  charging  the  insolvency  of  said  mort- 
gage company,  and  alleging  a  fraudulent  conspiracy  between 
said  company  and  said  Babcock  to  acquire  title  toeaid  prem- 
ises in  the  manner  stated  in  the  bill,  with  the  intention  of 
cheating  the  complainant  out  of  the  amount  due  him,  and 
praying  for  a  decree  against  said  Babcock  therefor. 

Counsel  for  the  appellees  urge  in  support  of  the  decree,  1, 
that  the  complainant  is  shown  by  the  bill  to  have  an  adequate 
and  complete  remedy  at  law,  and  therefore,  that  a  court  of 
equity  has  no  jurisdiction,  and  2,  that  upon  the  face  of  the 
bill,  the  complainant's  action  appears  to  be  barred,  first,  by 
the  Statute  of  Limitations,  and  secondly,  by  his  laches. 

Counsel  have  limited  their  discussion  of  the  case  to  the 
complainant's  right  to  recover  against  the  mortgage  company 
a  money  decree,  for  his  distributive  share  of  the  net  proceeds 
of  the  mortgage  sale,  and  we  shall,  therefore,  consider  the 
sufficiency  of  the  bill  in  that  aspect  alone,  expressing  no 
opinion  as  to  whether  the  complainant  has  shown  himself 
entitled  to  any  portion  of  the  other  relief  specifically  prayed 
for. 

Taking  the  averments  of  the  bill  as  true,  and  they  are  so 
admitted  by  the  demurrer,  there  can  be  no  doubt  that  the 
complainant,  as  the  holder  of  a  portion  of  the  mortgage  debt, 
was  entitled  to  the  benefit  of  the  mortgage  security  and  to 
share  in  the  proceeds  of  the  mortgage  sale.  After  deducting 
the  costs  and  expenses  of  sale  and  such  disbursements  as  the 
mortgagee  had  made  under  the  stipulations  in  the  mortgage, 
the  residue  of  said  proceeds  constituted  a  fund  in  the  hands 
of  the  mortgagee  to  be  applied  by  it  to  the  payment  of  the 
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mortgage  debt.  Aboat  this  there  seems  to  be  do  dispute. 
The  question  is,  can  the  complainant  recover  his  share  of  said 
fund  in  eqnity,  or  mnst  he  resort  to  his  action  at  law  for  money 
had  and  received? 

We  are  not  prepared  to  say  that  an  action  at  law  will  not 
lie.  It  is  to  Ito  observed,  however,  that  the  amount  to  which 
the  complainant  is  entitled,  so  far  as  appears  is  still  nnascer- 
tained,  and  can  only  be  arrived  at  npon  an  accounting  with 
the  mortgage  company  in  respect  to  the  costs,  expenses  and 
disbursements  it  is  entitled  to  deduct  before  making  distri- 
bution, and  this  fact  is  urged  as  a  serious  obstacle  in  the  way 
of  maintaininor  such  action.  But  whether  such  action  could 
be  maintained  or  not  is  by  no  means  decisive  of  the  jurisdic- 
tion of  equity.  The  mortgage  company  in  executing  the 
power  of  sale  and  in  receiving  and  distributing  the  proceeds 
of  the  mortgage  secaritv,  was  the  trustee  of  an  express 
trust.  Especially  was  this  thecise  after  it  had  transferred 
to  an  assignee  a  portion  of  the  mortgage  debt.  It  then  be- 
came charged  with  the  duty,  on  converting  the  security 
into  cash,  of  administering  the  proceeds,  not  for  itself  alone 
but  also  for  the  benefit  of  its  assignea 

Tlie  jurisdiction  of  courts  of  chancery  in  cases  of  trusts 
was  originally  exclusive.  Courts  of  law  in  many  cases,  how- 
ever, now  afford  a  remedy  by  means  of  the  equitable  action 
for  money  had  and  received,  where  the  remedy  was  originally 
in  equity  only.  But  the  assumption  of  this  jurisdiction  by 
courts  of  law  has  not  taken  it  away  from  courts  of  equity. 
In  this  respect  their  jurisdiction  is  now  concurrent.  It  was 
so  held  in  McCrea  v.  Purmort,  16  Wend.  460,  on  bill  filed  to 
recover  of  the  defendant  certain  moneys  which  he  had  received 
as  a  trustee  of  the  complainant.  Mr.  Justice  Cowen,  in  de- 
livering the  unanimous  opinion  of  the  court  of  errors,  says: 
*^  It  is  objectecf  that  the  complainant  had  an  adequate 
remedy  at  law.  I  need  hardly  say  that  the  argument  in  that 
form  is  far  from  precluding  relief  by  bill  in  equity.  If  the 
complainant  had  a  remedy  at  law  by  action,  for  money  had 
and  received,  which  I  think  he  had,  yet  equity  has  a  clear 
concurrent  jurisdiction.    That  is  founded  on  the  fact  that 
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McCrea  took  the  money  as  a  trustee.  The  action  for  money 
had  and  received  is  in  the  natnre  of  a  bill  in  equity.  There 
are  numerous  cases  wherein  courts  of  equity  and  law  have 
proceeded  upon  the  same  ground  to  adminster  each  its  own 
appropriate  form  of  redress.  There  can  not  be  a  doubt  that 
this  is  one  of  those  cases."  In  Varet  v.  New  York  Ins. 
Co.,  7  Paige,  560,  a  cargo  upon  which  the  defendant  had  writ- 
ten a  policy  was  seized  under  the  Berlin  and  Milan  decrees 
and  condemned.  The  complainant  and  defendant  having  ad- 
justed the  loss  at  $5,000,  compensation  to  that  amount  was 
made  by  the  French  government  and  paid  over  to  the  defend- 
ant. On  bill  filed  to  recover  said  monev  from  the  defendant, 
it  was  objected  that  the  complainant's  remedy  was  at  law,  but 
it  was  held  that  although  an  action  for  money  had  and  re- 
ceived might  lie,  still  the  complainant  had  his  remedy  in 
equity,  since  the  defendant,  receiving  the  fund  under  such  cir- 
cumstances, held  the  same  as  a  trustee  for  the  complainant. 
In  deciding  the  case.  Chancellor  Walworth  said:  "  The  equi- 
table action  of  assumpsit  is  now  allowed  in  many  cases  of  this 
kind,  where  the  remedy  originally  was  in  equity  only.  But 
the  fact  that  a  remedy  now  exists  at  law  in  such  cases  does 
not  deprive  this  court  of  its  ancient  jurisdiction  to  grant  re- 
lief here.  Or,  in  the  language  of  an  English  Chancellor,  this 
court  is  not  at  liberty  to  give  up  its  jurisdiction  because  courts 
of  law  have  fallen  in  love  with  it."  The  case  was  afterward 
aflSrmed  by  the  court  of  error,  on  appeal,  where  the  same 
doctrine  was  again  announced.  24  Wend.  505.  The  present 
case  does  not  diflFer  in  principle  from  those  above  cited,  and 
we  must  therefore  hold,  that  the  bill  makes  a  case  within  the 
jurisdiction  of  a  court  of  chancery. 

Is  the  complainants'  suit  barred  by  the  Statute  of  Limita- 
tions? Where  the  fact  that  a  debt  sought  to  be  collected  is 
barred  by  the  Statute  of  Limitations  appeafs  on  the  face  of 
the  bill,  advantage  may  be  taken  of  the  bar  on  demurrer: 
Ilett  V.  Collins,  103  111.  74.  Does  such  bar  appear  on  the  face 
of  the  bill  in  this  case?  The  mortgage  sale  is  averred  to  have 
been  made  by  the  defendant  on  the  28th  day  of  December, 
1876,  and  the  bill  was  not  filed  until  May  5,  1882,  more  than 
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five  years  thereafter.  But  if  it  is  assumed  that  tlie  com- 
plainant's claim  might  be  barred  in  five  jears,  the  bill  shows 
that  the  defendant  is  a  corporation  created  by  the  legislatare 
of  the  State  of  Kew  York.  It  necessarily  follows  that  it  is  a 
resident  of  that  State,  for  as  held  in  Bank  of  Angusta  v. 
Earle,  13  Pet.  519,  it  must  dwell  in  the  place  of  its  creation, 
and  can  not  migrate  to  another  jurisdiction.  It  thus  appears 
upon  the  face  of  the  bill  that  while  it  is  true  that  the  com- 

M 

plainant's  cause  of  action  arose  more  than  five  years  before 
the  commencement  of  the  suit,  yet  the  defendant,  at  the  time 
the  cause  of  action  arose,  was,  and  ever  since  that  time  has 
been,  a  non-resident  of  this  State,  thus  bringing  the  case 
within  the  exception  provided  for  in  the  eighteenth  section  of 
the  statute.  True,  if  the  corporation  had  been  continuously 
doing  business  in  this  State  by  its  agents  during  the  entire 
five  years,  thus  bringing  itself  during  all  that  time  within 
the  jurisdiction  of  the  courts  of  this  State,  the  statute  would, 
notwithstanding  its  corporate  non-residence,  have  run  against 
it:  Pennsylvania  Co.  v.  Sloan,  1  Brad  well,  364.  But  there  is 
no  legal  presumption  that  it  was  in  this  State  by  its  agents 
in  such  manner  as  to  enable  it  to  avail  itself  of  the  bar  of  the 
statute,  nor  does  such  fact  appear  by  the  bill,  and  we  must 
therefore  hold  that  its  absence  is  sufficiently  alleged  to  bring 
the  case  within  the  exception  in  the  statute. 

We  are,  however,  inclined  to  the  opinion  that,  as  the  money 
sought  to  be  recovered  is  held  by  the  defendant  as  trustee  of 
an  express  trust,  the  statute  could  not  commence  to  run  until 
the  trustee  disclaimed  the  trust,  or  assumed  a  position  adverse 
to  the  complainant,  and  this  was  not  done,  so  far  as  appears 
by  the  bill,  until  about  two  weeks  prior  to  the  commence- 
ment of  the  suit,  when  the  complainant  alleges  that  he  de- 
manded payment  A  question  may  also  arise  as  to  whether 
the  complainant's  cause  of  action  does  not  arise  upon  the  stip- 
ulations of  the  mortgage  itself,  so  as  to  be  upon  a  written 
contract  within  the  meaning  of  the  sixteenth  section  of  the 
Statute  of  Limitations,  and  so  subject  to  the  limitation  of  ten 
years. 

Wiiat  we  have  already  said  disposes  also  of  the  question  of 
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laches.  As  held  in  Gibbons  v.  Hoag,  95  111.  45,  mere  laches 
alone,  short  of  the  period  fixed  by  the  Statute  of  Limitations 
as  a  bar,  will  not  preclade  the  assertion  of  an  eqnitable  right, 
where  the  adverse  party  is  not  lulled  into  security  by  the  de- 
lay, or  prejudiced  thereby.  Nothing  appears  showing  that 
the  defendant  was  or  could  have  been  prejudiced  by  the  de- 
lay, and  laches,  therefore,  can  not  be  interposed  as  a  defense. 

It  is  further  insisted  that  the  prayer  of  the  bill  is  not  sufii- 
cient  to  warrant  a  decree  in  favor  of  the  complainant  for  the 
payment  to  him  of  his  proportion  of  the  proceeds  of  the  mort- 
gage sale.  It  is  true  that  such  decree  is  not  specifically 
prayed  for,  but  the  bill  contains  a  general  prayer  for  relief, 
and  under  that  prayer,  such  decree  may  properly  be  granted. 

Thus,  in  Stanley  v.  Valentine,  79  111.  544,  it  was  held  that 
relief  which  is  consistent  with  the  facts  stated  in  the  bill, 
will  be  granted  under  the  general  prayer,  although  not  spe- 
cifically prayed  for.  See,  also,  Isaacs  v.  Steel,  3  Scam.  97; 
Bruner  v.  Manlove,  Id.  339;  Bryan  v.  Primm,  Breeso,  59; 
Curyea  v.  Berry,  84  111.  600. 

For  the  error  of  the  court  below  in  sustaining  the  demurrer 
to  the  bill,  the  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Benjamin  H.  Wardee  et  al. 

14      60  V. 

John  P.  White. 

1.  Agency— Phincipal  unk:;own— Obligation.— Where  defendants 
had  no  acquaintance  with,  or  knowledge  of,  the  principal,  a  real  estate  bro- 
ker, and  they  employed  his  agent  to  make  a  purchate  for  them,  making  a 
special  contract  with  the  agent  as  to  services  and  compensation.  Held^  that 
inasmuch  as  the  defendants,  when  they  discovered  that  the  plaintiff  was  the 
principal,  could  have  held  him  responsible  upon  the  contract  which  they 
made  with  his  agent,  the  law  would  raise  a  reciprocal  obligation  on  their 
part  to  respond  to  the  principal  on  the  same  contract,  subject  to  any  equities 
arising  in  their  favor  before  the  discovery. 

2.  Right  of  principal  to  sub. — The  right  of  the  principal  to  sue  in 
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sacli  case  is  paramoimt  to  that  of  the  aprent,  and  in  cases  where  either  may 
bring  action,  the  formert  by  givixig  notice  to  the  other  contracting  party, 
puts  an  end  to  the  agent's  right  of  action,  except  where  the  agent  has  a  lien 
upon  the  subject-matter  of  the  action  equal  to  the  claim  of  the  principal. 

3.  Trust  and  oonfii>bhcb  in  agent. —  The  same  rules  of  law  an- 
nounced above,  apply  where  the  contract  with  the  agent  inYolves  personal 
trust  and  confidence  as  in  other  cases. 

4  Notice  bt  principal; — Where  a  check  for  commissions  was  given 
by  defendants  to  an  agent,  and  notice  was  served  upon  them  by  the  plaintiff 
that  he  claimed  the  amount  due,  as  principal,  in  ample  time  for  defendants 
to  stop  payment  on  the  check.  Held,  that,  by  giving  the  check  defendants 
recognized  the  amount  as  clearly  due  from  them,  and  let  it  be  paid  at  their 
peril,  and  there  is  therefore  no  equity  in  their  favor  from  that  circumstance. 

Appeal  from  the  County  Oonrt  of  Cook  connty;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  Novem- 
ber 16,  1883. 

Mr.  I.  K.  BoYESEN  and  Mr.  Samuel  Kerb,  for  appellants; 
that  a  broker  or  other  agent,  in  whom  special  trust  and  confi- 
dence is  reposed,  can  not  delegate  his  authority  without  ex- 
press power  given  for  that  purpose,  cited  Story  on  Agency, 
§§  12,  IS,  110,  201;  Parsons  on  Contracts,  5th  ed.,  99;  Edwards 
on  Factors  and  Brokers,  §  107,  p.  142;  Cockrain  v.  Islam,  2 
M.  &  S.  501;  Solby  v.  Eathbone,  2  M.  &  S.  298;  Campbell  v. 
Beeves,  3  Head  (Tenn.),  226;  Catlen  v.  Bell,  4:  Campbell,  183; 
Schmaling  v.  Tomlinson,  6  Taunt  147  (1  E.  C.  L.) 

A  real  estate  broker  can  not  act  adversely  to  his  principal 
and  recover  commissions:  Walker  v.  Osgood,  98  Mass.  348; 
Farnsworth  v.  Hemmer,  1  Allen,  494;  Parsons  on  Contracts, 
86,  5th  ed;  Cottom  v.  HoUiday,  59  111.  178. 

A  broker  is  not  entitled  to  commissions  until  the  service  he 
is  employed  to  perform  is  consummated:  Dalton  v.  Irwin,  4 
Car.  &  P.  289;  Broad  v.  Thomas,  7  Bingham,  99. 

Messrs.  Quigg  &  Titthill,  for  appellee;  as  to  when  a  ver- 
dict will  not  be  disturbed,  cited  Johnson's  Comp.,  51  111.  219; 
O.  &  M.  R.  R.  Co.  V.  Brown,  25  111.  124;  Aurora  F.  Ins.  Co. 
V.  Eddy,  55  111.  213;  Peru  v.  French,  55  111.  317;  Fitch  v. 
•  Zimmer,  62  111.  126;  Robinson  v.  Parish,  62  111.  130;  Toledo, 
W.  &  W.  Ry.  Co.  V.  Moore,  77  111.  217.  98,  429. 


52  Appellate  Coukts  of  Illinois. 

Warder  efc  al.  v.  White. 

As  to  an  agent  receiving  payment  of  money  due  his  prin- 
cipal: Story  on  Agency,  §§  98,  99, 181,  4:29;  Favenc  v.  Bennett, 
11  East,  36. 

The  giving  of  a  check  even  when  certified  does  not  amount 
to  payment:  Brown  v.  Leckie,  43  111.  497;  Beckford  v.  First 
Nat.  Bk.,  42  111.  238;  Munn  v.  Burch,  25  111.  35. 

After  notice  by  appellee  it  was  the  legal  duty  of  appellant 
Glessner  to  defer  the  payment  of  the  money  to  any  one,  until 
he  could    safely  pay  the  right  man:  Cohen  v.  Hale,  82  111. 

McAllister,  P.  J.  This  was  assumpsit  by  White  against 
"Warder,  Bushnell  and  Glessner  to  recover  for  commissions, 
etc.,  in  effecting  the  purchase  on  behalf  of  defendants  of  cer- 
tain real  estate,  which  they  desired  to  obtain.  There  was  a 
trial  under  the  general  issue,  resulting  in  a  verdict  and  judg- 
ment for  plaintiff  for  $750,  and  the  defendants  appealed  to 
this  court.  It  appeared  on  the  trial  that  the  plaintiff,  White, 
was  at  the  time  in  question,  and  for  a  long  time  previously 
had  been,  in  the  regular  business  of  real  estate  agent  and 
broker.  It  also  appeared  that  the  defendants  had  no  acquaint- 
ance with  or  knowledge  of  him,  and  that  they  employed  one 
Shields  to  make  the  purchase  in  question  for  them,  making  a 
special  contract  with  him  as  to  the  services  to  be  performed 
and  compensation  to  l)e  paid.  Upon  that  ground,  the  de- 
fendants insist  that  there  was  no  privity  of  contract  between 
them  and  White.  But  it  appears,  or  there  was  evidence  tend- 
ing to  show,  that  at  the  time  of  such  contract  with  Shields 
he  was  in  the  employment  of  White,  as  clerk  in  his  office. 
To  this  the  defendants  say  that  the  employment  was  one  of 
special  trust  and  confidence;  and  that  inasmuch  as  Shields 
could  not  delegate  his  authority,  the  benefits  of  the  contract 
could  not  inure  to  White  as  Shields'  principal;  so,  even  con- 
ceding that  Shields  was  White's  agent  at  the  time  defend- 
ants entered  into  the  contract  with  him,  there  would,  never- 
theless, be  no  privity  of  contract  between  the  defendants  and 
the  plaintiff,  under  the  circumstances  of  this  case,  however 
the  rule  might  be  in  other  cases  where  no  personal  trust  was 
reposed  in  the  agent  so  employed. 
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All  such  commercial  questions  being  of  importance  to  the 
commnuitj,  we  have  given  to  the  one  here  that  consideration 
which  ought  to  lead  to  accuracy  of  conclusion,  whether  any 
such  distinction  as  has  been  taken  by  counsel  for  appellants 
really  exists. 

The  maxim  delegata  potestas  non  potest  delegare  is  not  one 
of  universal  restriction:  Hanalso  v.  Stein,  50  Ala.  347.  And 
according  to  our  view,  it  is  not  applicable,  and  can  not  be  in- 
voked in  this  case.  The  rights  of  White,  the  plaintiff,  in  no 
respect  depend  upon  or  arise  out  of  any  supposed  delegation 
of  authority  from  Shield  to  him,  but  spring  from  principles 
almost  universally  recognized  in  the  law  of  agency,  viz.  that 
inasmuch  as  the  defendants  when  thev  discovered  that  White 
was  Shields'  principal,  could  have  held  him  responsible  upon 
the  contract  which  they  made  with  Shields,  the  law  would 
raise  a  reciprocal  obligation  on  their  part  to  respond  to  the 
principal  on  the  same  contract,  subject,  of  course,  to  any 
equities  arising  in  their  favor,  before  such  discovery. 

Ko  reason  was  suggested  on  the  argument,  and  none,  as  we 
believe,  can  be  suggested,  why  the  plaintiff,  White,  could  not 
have  been  held  responsible  to  the  defendants  upon  the  con- 
tract which  Shields  made  with  them,  or  for  any  misconduct 
of  the  latter  in  tlie  course  of  his  employment  to  the  defend- 
ant's injury,  notwithstanding  Shields  contracted  in  his  own 
name,  and  his  relations  to  White  were  unknown  to  the 
defendants  at  the  time:  Story  on  Agency,  §§  160-161,  and 
cases  in  notes;  Barker  v.  Garvey,  83  Ills.  184. 

**  In  such  cases  there  arises  a  reciprocal  obligation  to  the 
principal,  on  the  part  of  the  third  person  with  whom  such 
contracts  are  made,  and  for  whose  benefit,  and  with  whose 
consent,  such  acts  are  done.  In  short,  the  general  doctrine 
in  all  such  cases  is,  that  the  principal,  as  the  ultimate  party 
in  interest,  is  entitled  against  such  third  persons,  to  all  the 
advantages  and  benefits  of  such  acts  and  contracts  of  his 
agent":  Story  on  Agency,  §  418;  Paley  on  Ag.,  by  Lloyd, 
223-326;  Livermore  on  Ag.  281-284;  Ewell's  Evans  on 
Agency,  marg.  p.  396. 

It  is  not  pretended  in  this  case  that  the  defendants  are  in 
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any  respect  prejudiced  by  the  suit  having  been  brought  by  the 
principal  instead  of  by  the  agent;  and  the  plaintiff  gave  them 
timely  notice  that  he  should  insist  upon  the  commissions  be- 
.  ing  paid  to  him  instead  of  to  Shields.  The  rule  of  law  in 
such  case  is,  that  the  right  of  the  principal  to  sue  is  para- 
mount to  that  of  the  agent  and  in  cases  where  either  may 
bring  the  action,  the  former,  by  giving  notice  to  the  other  con- 
tracting party,  puts  an  end  to  the  agent's  right  of  action,  ex- 
cept in  cases  where  the  agent  has  a  lien  upon  the  subject-mat- 
ter of  the  action  equal  to  the  claim  of  the  principal:  Ewell's 
Evans  on  Ag.,  marg.  p.  400-404. 

The  general  rules  above  announced  apply  the  same  in  cases 
where  the  contract  with  the  agent  involves  personal  trust  and 
confidence  as  in  other  cases.  In  Qrojan  v.  Wade,  2  Starkie, 
R.  443,  Grojan  sued  "Wade  to  recover  the  amount  of  fees,  etc., 
due  to  him  as  a  proctor,  for  procuring  the  probate  of  a  will. 
It  appeared  on  the  trial  that  Wade  employed  one  Owen  to 
perform  the  services,  who  did  perform  them,  and  made  out 
and  presented  a  bill  for  them  in  his  own  name,  and  testified 
that  it  was  his  general  practice  to  make  out  bills  to  clients  in 
his  own  name.  It  further  appeared  that  the  defendant  had 
known  no  other  person  in  the  transaction  but  Owen,  he  never 
having  heard  of  the  existence  of  the  plaintiff.  But  it  was 
also  shown  that  Owen,  during  the  transaction,  was  the  mere 
clerk  of  the  plaintiff.  Abbott,  C.  J.,  was  of  opinion  "  that  the 
circumstances  of  the  defendant's  ignorance,  that  Owen  was 
the  mere  clerk  and  Grojan  the  principal,  would  not  preclude 
the  latter  from  recovering,  it  having  been  established  on  the 
oath  of  Owen,  that  the  plaintiff  really  was  the  principal  for 
whom  he  acted.  If  any  prejudice  had  arisen  to  the  defend- 
ant from  the  supposition  that  Owen  was  the  principal,  the 
case  might  be  different;  but  that  did  not  appear,  and  the  sum 
claimed  was  clearly  due  from  the  defendant,  since  the  business 
had  been  done.  The  case  was  like  that  of  a  factor,  who  con- 
ceals the  name  of  his  principal  in  selling  goods.''  In  that 
case,  personal  confidence  was  reposed  in  Owen,  whom,  alone, 
defendant  employed. 
It  appears  that  on  the  18  th  day  of  August,  the  same  day 
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on  which  the  plaintiff  notified  the  defendants  of  his  claim,  as 
principal,  to  the  commissions  in  question,  the  defendants  gave 
their  cho^k  payable  to  Shields  for  $750,  the  stipulated  com- 
missions; but  whether  that  was  before  or  after  such  notice,  is 
not  very  clear;  one  of  the  defendants  testified  that  it  was  be- 
fore. Whether  it  was  before  or  after  is  not  material,  because 
it  clearly  appeared  that  the  check  was  not  paid  by  the  bank 
until  the  following  December.  The  defendants  could  have 
easily  stopped  payment,  after  they  received  plaintiff's  notice, 
if  they  had  chosen  to  do  so.  By  giving  the  check  they  recog- 
nized the  amount  as  clearly  due  from  them,  and  let  it  be  paid 
at  their  peril.  There  is  no  equity  in  their  favor  from  that 
circumstance. 

We  are  unable  to  perceive  any  substantial  error  in  any 
of  the  instructions  given  for  plaintiff,  as  they  appear  in  the 
record.  We  have  examined  those  which  were  asked  for  de- 
fendants and  refused  by  the  court,  and  think  they  were  prop- 
erly refused.  As  to  the  first  of  them,  there  was  no  evidence 
on  which  to  base  it.  The  second  contains  no  hypothesis  that 
Shields  was  not  the  clerk  or  agent  of  plaintiff,  or  that  the  re- 
lations stated  in  the  instruction  were  the  only  relations  sub- 
sisting between  them,  or  that  all  their  relations  were  termi- 
nated on  or  about  the  1st  of  June,  1882,  and  before  Shields 
entered  into  the  contract  with  defendants  to  serve  them  in  the 
capacity  of  broker. 

The  third  instruction  refused  was  obscure  and  misleading. 
The  jury  would  fail  to  understand  its  meaning  or  application. 
The  fourth  was  likewise  misleading.  The  time  when  the  de- 
fendants met  Rue,  the  owner  of  the  property,  was  not  mate- 
rial or  decisive,  because  the  evidence  shows  that  Hue  acted 
through  Cummings  as  his  agent. 

There  was  evidence  sufficient  to  support  the  verdict,  and  we 
perceive  no  substantial  error  of  law.  The  judgment  will  be 
affirmed. 

Affirmed. 
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Austin  Humphrey  Imprd,  etc., 

V. 

Merrit  T.  Cole. 

1.  Statutb  op  Limitations — Construction  op  words  "when  a 
CAUSE  OP  action  HAS  ARisKN,**  ETC. — Under  the  decision  of  the  Supreme 
Court,  the  words  *'  when  a  cause  of  action  has  arisen/*  as  they  occur  in  the 
Statute  of  Limitations  (Section  20)  should  be  cons^trued  as  meaning*  when 
jurisdiction  exists  in  the  courts  of  a  State  to  adjudicate  between  the  parties 
upon  the  particular  cause  of  action  if  properly  invoked,  or  in  other  words, 
when  the  piaintiif  has  the  right  to  sue  the  defendant  in  the  courts  of  the  State 
upon  the  particular  cause  of  action,  without  regard  to  the  place  where  the 
cause  of  action  had  its  origin. 

2.  Twenty  tears  limitation— Presumption. — An  instrument  sued 
upon  was  made  in  Illinois,  April  21,  1857,  payable  in  six  months  after  date. 
The  defendant,  one  of  the  joint  makers,  left  Illinois  in  1859  and  went  to  Ne- 
braska, where  he  has  continued  to  reside  until  the  present  time.  In  1874 
the  note  was  presented  to  defendant  in  Nebraska  for  payment,  and  payment 
thereof  refused  by  him.  By  the  statutes  of  Nebraska  an  action  on  the  in- 
strument would  be  barred  there  after  the  period  of  five  years.  Suit  was 
brought  in  lUinois  against  defendant  in  1880.  Held,  that  as  the  instrument 
in  suit  appears  on  its  face  to  have  been  due  more  than  twenty  years  prior  to 
the  bringing  of  this  suit,  the  common  law  presumption  of  payment  arising 
from  such  lapse  of  timet  necessarily  arises,  as  there  is  nothing  in  the  facts 
stipulated  or  in  the  evidence  sufficient  to  rebut  such  presumption .  Especially 
is  that  so  as  to  the  joint  maker,  Parmenter.  Payment  by  him  would  ex- 
tinguish the  claim  the  same  as  if  made  by  defendant 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Kirk  Hawes,  Judge,  presiding.  Opinion  filed  November 
16,  1883. 


This  action  was  brought  in  the  court  below,  August  16, 
1880,  by  Cole,  as  the  assignee  of  the  payees,  against  Hum- 
phrey and  Parmenter  as  the  makers  of  the  instrument  of  which 
the  following  is  a  copy: 

"  $1,389.91.  Eock  Island,  111.,  April  21, 1857.  Six  months 
after  date  we  promise  to  pay  to  the  order  of  Fenton,  Lee  & 
Co.,  one  thousand,  three  hundred  and  eighty-nine  91-100  dul- 
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lars  at  Fish,  Goodall  &  Co.'s  office,  with  carrent  rate  of  ex- 
change on  New  York,  value  received. 

"Humphrey  &  Parmenteb." 
Indorsed — "Pay  M.  T.  Cole  or  order. 

"Fenton,  Lee  &  Co." 

The  declaration  contained  a  connt  npon  said  instrument, 
and  the  common  counts.  The  defendant,  Humphrey,  alone 
was  served,  and  he  pleaded  the  general  issue,  a  plea  of  pay- 
ment, also  pleas  of  the  Statute  of  Limitations  of  the  State  of 
Illinois  and  of  the  State  of  Nebraska,  on  which  issue  was 
taken  and  the  case  tried  before  the  court,  npon  the  following 
stipulation  as  to  the  facts  and  evidence  of  the  statutes  of  the 
State  of  Nebraska: 

"  It  is  hereby  stipulated  and  agreed  that  the  above  case 
may  be  submitted  to  the  court  for  trial  on  call,  without  a  jury, 
a  jury  being  hereby  waived. 

"The  following  are  admitted  facts:  The  defendant,  Austin 
Humphrey,  resided  in  the  State  of  Illinois  from  April,  1857, 
until  April  1,  1859,  when  he  left  the  State  of  Illinois  and  be- 
came a  resident  of  the  Territory,  now  State  of  Nebraska,  and 
has  continued  to  reside  there  until  the  present  time,  and  has 
not  been  a  resident  of  this  State  since  April  1,  1859.  That 
on  or  about  the  1st  of  September,  1874,  the  promissory  note 
sued  on  in  this  case  was  presented  to  said  Austin  Humphrey 
for  payment  at  Lincoln,  in  the  State  of  Nebraska,  and  pay- 
ment thereof  refused  by  him. 

"The  plaintiff  is  now  a  resident  of  the  State  of  Illinois. 
The  payees  of  the  said  note,  Fenton,  Lee  &  Co.,  were  residents 
3f  the  State  of  New  York  at  the  time  the  note  bears  date.  It 
Is  agreed  that  plaintiff  on  the  trial  may  read  the  note  sued  on 
in  evidence.  That  the  defendant  may  read,  after  proper  proof, 
and  offer  in  evidence  the  statutes  of  Nebraska. 

"The  plaintiff  may,  if  he  thinks  it  material,  prove  when 
he  became  a  resident  of  the  State  of  Illinois. 

"  And  that  no  other  proof  is  to  be  offered  by  either  party 
on  the  trial. 

"  Mr.  Blanchard,  attorney  for  plaintiff. 
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"  Chas.  F.  White,  attorney  for  defendant,  Humphrey." 

Filed  June  5,  1883. 

Plaintiff'b  evidence. — Plaintiff  gave  in  evidence  on  his 
behalf  the  promissory  note  set  out  in  the  declaration,  and 
rested. 

Defendant's  evidence. — And  thereupon  defendant,  Hura- 
phrey,  gave  in  evidence  on  his  behalf  the  following  portions 
of  the  printed  statute  books  of  the  State  of  Nebraska,  pur- 
porting to  be  printed  under  the  authority  of  the  State  of  Ne- 
braska, viz.: 

"  Chapter  57.    Code  of  civil  procedure." 

*'  Title  11.    Time  of  commencing  actions." 

"  Section  9.  Civil  actions,  other  than  for  the  recovery  of 
real  property,  can  only  be  brought  within  the  following  pe- 
riods after  the  cause  of  action  shall  have  accrued." 

"  Section  10.  Within  five  years  on  actions  upon  a  specialty 
or  any  agreement,  contract  or  promise  in  writing,  or  foreign 
judgment." 

Which  was  all  the  evidence  introduced  on  the  trial  of  this 

cause. 

And  thereupon  the  court  gave  judgment  for  the  plaintiff 

and  against  the  defendant,  Austin  Humphrey,  for  $3,531,  be- 
ing the  amount  of  the  principal  of  said  note,  to  wit,  $1,389.91, 
and  interest  thereon  at  6  per  cent,  from  October  24,  1857,  to 
date  of  judgment,  said  interest  amounting  to  $^,141.09. 

To  which  decision  and  judgment  of  the  court,  the  defend- 
ant, Austin  Humphrey,  then  and  there  excepted. 

To  reverse  which  tlie  defendant  brings  error  to  this  court. 

Mr.  C.  F.  White,  for  plaintiff  in  error;  that  at  common 
law  a  note,  bond  or  other  evidence  of  indebtedness  is  pre- 
sumed, after  a  lapse  of  twenty  years,  to  be  paid,  and  the  bur- 
den of  proving  non-payment  by  evidence  other  than  the  note 
itself  is  thrown  upon  the  party  seeking  to  establish  a  liability 
on  such  note,  cited  Wells  v.  Washington,  6  Munf.  (Va.)  532; 
Kline  v.  Kline,  20  Penn.  503;  Keed  v.  Eeed,46  Penn.  238; 
Sanborn  V.  Olmstead,  1  Chand.  (Wis.)  190;  Lyon  v.  Adde, 
63  Barb.  (N.  Y.)  Pr.  89;  Sellers  v.  Holman,  20  Penn.  321; 
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McKinder  v.  Littlejohn,  4  Ired.  (N.  C.)  L.  200;  Smitli  v. 
Benton,  15  Mo.  371;  Clemens  v.  Wilkinson,  10  Mo.  97;  Carr 
V.  Dings,  54.  Mo.  100;  Kilpatrick  v.  Breashear,  10  Heisk. 
(Teun.)  374;  Tarnell  v.  Moore,  3  Cald.  (Tenn.)  171;  Walker 
V.  Wright,  2  Jones  (N.  C.)  L.  156;  Pearsall  v.  Houston,  3 
Jones  (N.  C.)  L.  346;  Brine  v.  Brine,  2  Ired.  (N.  C.)  87;  Mc- 
Daniel  v.  Goodale,  2  Cald.  (Tenn.)  391;  Grantham  v.  Ca- 
naan, 38  N.  H.  270;  Smithpeter  v.  Ison,  4  Kich.  (S.  C.)  203; 
Eogers  v.  Judd,  5  Vt.  236;  McQneen  v.  Fletcher,  4  Kich. 
(S.  C.)  Eq.  152;  O'Brien  v.  Holland,  3  Blackf.  (Ind.)  490; 
Morris  v.  Funk,  23  Penn.  St.  421;  Sparhawk  v.  Buell,  9  Yt 
41;  Woodhouse  v.  Simmons,  73  N.  C.  30;  Grant  v.  Burg- 
wyn,  84  If.  C.  560;  Eowland  v.  Windley,  86  N.  0.  38;  Wilf- 
gong  V.  Clinc,  1  Jones  (N.  C.)  L.  500;  Jarvis  v.  Albro,  60 
Me.  310;  Didleke  v.  Eobb,  1  Woods,  680;  Clark  v.  Clement, 
33  N.  H.  563;  Downs  v.  Sooy,  28  N.  J.  Eq.  55;  McCormick 
V.  Evans,  33  111.  327. 

A  statute  providing  for  the  limitation  of  actions  does  not 
abrogate  or  change  the  common  law  presumption  of  payment 
arising  from  the  lapse  of  time:  Byles  on  Bills,  296;  Carr  v. 
Dings,  54  Mo.  95;  Sanderson  v.  Olmstead,  1  Chand.  (Wis.) 
190;  Eeed  v.  Eeed,  46  Penn.  238;  Hale  v.  Pack,  10  W.  Va.  145; 
Smithpeter  v.  Ison,  4  Kich.  (S.  C.)  203;  Greenleaf  on  Ev.,  §  39. 
The  bar  raised  by  the  Statute  of  Limitations  prohibits  an 
action;  the  pijesnmption  which  the  law  raises  after  the  lapse 
of  twenty  years  that  a  debt  has  been  paid,  prima  facie  obliter- 
ates the  debt:  Keed  v.  Keed,  46  Penn.  238;  McDaniel  v.  ^ 
Goodale,  2  Cold.  (Tenn.)  391;  Thompson  v.  Thompson,  2 
Head,  406. 

Evidence  to  rebut  this  presumption  of  payment  must  be 
that,  the  legitimate  tendency  of  which  is  to  disprove  the 
payment:  Wood  v.  Deen,  1  Ired.  (N.  C.)  L.  230;  Keed  v. 
Reed,  46  Penn.  288;  McDaniel  v.  Goodale,  2  Cold.  (Tenn.) 
391;  Thompson  v.  Thompson,  2  Head  (Tenn.),  406;  Smith  v. 
Benton,  15  Mo.  871;  Grantham  v.  Canaan,  38  N.  H.  270; 
Kilpatrick  v.  Breashear,  10  Heisk.  (Tenn.)  374;  McKinder  v. 
Littlejohn,  4  Ired.  (K  C.)  L.  20U;  Wells  v.  Washington,  6 
Munf.  (Va.)  532;  Tarnell  v.  Moore,  3  Cold.  (Tenn.)  173. 
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Absence  of  a  debtor  from  the  State  where  the  contract  was 
made  or  to  be  performed  does  not  prove,  and  does  not  tend  to 
prove,  that  the  debt  had  not  in  fact  been  paid:  Kline  v.  Kline, 
20  Penn.  503;  Sanderson  v.  Olrastead,  1  Chand.  (Wis.)  190; 
McKinder  v.  Littlejohn,  4  Ired.  (N.  C.)  200;  Thompson  v. 
Thompson,  2  Head,  406. 

Neither  does  a  demand  of  payment  within  twenty  years 
before  suit  brought,  met  by  a  refusal  to  pay:  Sellins  v.  Hol- 
man,  20  Pa.  St.  321;  Palmer  v.  Dubois,  1  Mill's  (S.  C.)  Const. 
178. 

When  there  are  two  joint  payors  or  obligors,  and  the  pre- 
sumption of  payment  has  attached  to  the  instrument  sued  on, 
proof  of  circumstances  which  rebut  the  presumption  as  to  one 
of  them,  or  even  proof  that  one  of  them  has  not  paid  the  debt, 
will  not  rebut  the  presumption  that  the  debt  is  paid:  Wilf* 
gong  V.  Cline,  1  Jones  (N*.  C.)  L.  600;  Boardman  v.  De- 
forest, 5  Conn.  8;  Kowland  v.  Windley,  86  (N.  C.)  38; 
Pearsall  v.  Houston,  3  Jones  (N.  C.)  L.  346;  Powell  v. 
Breakley,  Busb.  (N.  C.)  154;  Frazer  v.  Perdivaux,  1  Bailey 
(S.  C),  172. 

The  note  sued  on  was  fully  barred  by  the  limitation  laws 
of  the  State  of  Nebraska  prior  to  the  commencement  of  this 
suit,  and  no  suit  can  be  maintained  on  said  note  in  this  State: 
R.  S.,  Ch.  83,  §  20;  Hyman  v.  Bayne,  83  111.  256;  Hymau  v. 
McVeigh,  10  Legal  News,  157;  Osgood  v.  Artt„U.  S.  Ct.  (111.) 
1882,  (unreported);  Bemis  v.  Stanley,  93  111.  230;  Wernse  v. 
Hall,  101  III.  423. 

Mr.  M.  Blanchard,  for  defendant  in  error;  that  the  lapse 
of  twenty  years  is  only  a  circumstance  on  which  to  found  a 
presumption,  and  is  not  of  itself  a  bar,  cited  Jackson  v.  Pric«, 
1  Johnson,  414;  McDowell  v.  Charles,  6  Johns.  Ch.  32;  Oswald 
V.  Leigh,  1  Tenn.  271;  Wood  on  Limitation  of  Actions,  839; 
Lyon  V.  Adde,  63  Barb.  95. 

Sli^rhter  circumstances  are  sufficient  to  repel  the  presump- 
tion than  are  required  to  take  a  case  out  of  the  Statute  of  Lim- 
itations: Foulk  V.  Brown,  2  Watts,  215;  Eby  v.  Eby,  5  Barr. 
487-8. 
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The  legal  presomption  is  nothing  more  than  a  transfer  of  the 
Qntis  of  proof  from  the  debtor  to  the  creditor:  2  Wharton  on 
Ev.,  §  1361;  Reed  v.  Eeed,  46  Penn.  242. 

The  presumption  only  raises  Aprima/acie  case  against  the 
plaintiff:  Stont  v.  Leone,  3  Barr.  235;  Ankering  v.  Penrose, 
18  Penn.  193;  Dunlap  v.  Ball,  20ranch,  180;  Bailey  v.  John- 
son,  16  Johns.  210. 

In  England,  where  this  doctrine  of  presumption  arose,  the 
rule  is, "  continued  residence  abroad  rebuts  the  presumption": 
Kewman  v.  Newman,  1  Starkie  Ca.  101 ;  Heller  v.  Waller, 
12  Veasey,  266;  Flandong  v.  Winter,  19  Veasey,  200;  Starkie 
on  Ev.  (10th  ed.)  74. 

In  this  country  it  is  held  in  many  of  the  States  that  ab- 
sence of  the  debtor  from  the  State  during  the  greater  part  of 
twenty  years  rebuts  the  presumption  of  payment,  whether 
the  absence  be  in  a  remote  or  an  adjoining  State:  Daggett 
Y.  Tollman,  8  Conn.  168;  Lynde  v.  Dunne,  3  Conn.  387; 
Boardman  v.  Deforest,  6  Conn.  1;  Clark  v.  Clement,  33  N.  H. 
563;  Jackson  v.  Pierce,  1  Johns.  417;  Bailey  v.  Pierce,  16 
Johns.  214;  Shields  v.  Prengle,  2  Bibb  (Ky.),  387;  2  Best  on 
Ev.,  §  402;  Locke  v.  Caldwell,  91  111.  417. 

McAllister,  P.  J.  We  are  of  opinion  that  under  the  un- 
controverted  facts  proved  and  stipulated,  the  defendant  below 
was  entitled  to  judgment  upon  the  following  grounds: 
The  action  was  barred  by  the  Statute  of  Limitations.  Sec- 
tion twenty  of  that  statute,  E.  S.  1874,  p.  676,  is  as  follows: 
When  a  cause  of  action  has  arisen  in  a  State  or  Territory  out 
of  this  State, or  in  a  foreign  country,  and  by  the  laws  thereof  an 
action  thereon  can  not  be  maintained  by  reason  of  the  lapse 
of  time,  an  action  thereon^  shall  not  be  maintained  in  this 
State. 

Now  it  is  true  that  the  instrument  sued  upon  was  made 
in  this  State,  April  21,  1857,  payable  in  six  months  from  that 
date  to  payees,  residing  in  the  State  of  New  York;  but  it  was 
payable  at  the  office  of  Fish,  Goodale  &  Co.,  and  where  that 
was  located  does  not  appear.  It  appears  that  the  defendant 
below,  Humphrey,  left  this  State,  April  1,  1859,  and  went  to 
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Nebraska  to  reside,  and  has  remained  a  resident  there  ever 
since,  a  period  of  np ward  of  twenty  years.  It  also  appears 
bv  the  statutes  of  Nebraska  that  an  action  on  the  instrument 
in  question  would  be  barred  there  after  the  period  of  five 
years. 

It  will  be  presumed  that  there  were  courts  in  the  State  of 
Nebraska  which  had  jurisdiction  of  such  cases,  when  prop- 
erly invoked.     Such  courts  were  always,  during  the  time  of 
Humphrey's  residence  there,  open  to  the  payees  mentioned  in 
said  instrument,  or  to  the  plaintiff  below,  whose  place  of  res- 
idence during  that  time  does  not  appear. 

In  Hyman  v.  McVeigh,  decided  by  the  Supreme  Court  in 
1878,  reported  in  the  Chicago  Legal  News,  Vol.  10,  p.  157,  and 
mentioned  among  the  unreported  cases  at  the  end  of  87th  III., 
the  phrase  in  our  statute,  ^'when  a  cause  of  action  has  arisen 
in  a  State  or  Territory  out  of  this  State,"  was  construed.  And 
the  court  say  the  words, "  when  a  cause  of  action  has  arisen" 
as  they  occur  in  the  statute  pleaded,  should  be  construed  as 
meaning  when  jurisdiction  exists  in  the  courts  of  a  State  to 
adjudicate  between  the  parties  upon  the  particular  cause  of  ac- 
tion, if  properly  invoked,  or  in  other  words,  when  the  plaint- 
iff has  the  right  to  sue  the  defendant  in  the  courts  of  the  State 
upon  the  particular  cause  of  action,  without  regard  to  the  place 
where  the  cause  of  action  had  its  origin." 

We  are  unable  to  perceive  any  reason  from  the  facts  of  this 
case,  why  it  is  not  governed  by  said  section  twenty  of  our 
limitation  law,  under  the  construction  of  that  section  so  given 
by  the  Supreme  Court. 

When  the  instrument  in  suit  was  introduced  in  evidence 
it  ap])eared  on  its  face  to  have  been  due  more  than  twenty 
years  prior  to  the  bringing  this  suit.  That  being  so,  then  ac- 
cording to  the  weight  of  the  authorities  cited  by  the  counsel 
for  Humphrey  in  his  very  thorough  and  comprehensive  brief, 
it  seems  to  us  that  the  common  law  presumption  of  payment 
arising  from  such  lapse  of  time,  necessarily  arose  from  what 
thus  appeared ;  and  that  there  is  nothing  in  the  facts  stipulated 
or  in  the  Evidence,  suflScient  to  rebut  that  presumption;  es- 
pecially is  that  so  as  to  the  joint  maker,  Parmenter.    Payment 


FiEST  DisTEicT — October  Teem,  1883. 


63 


Sieven  ▼.  Griffin  et  al. 


by  bim  would  extinguish  the  claim  the  same  as  if  made  by 
Hnniphrey.     That  is  elementary  law. 

Being  of  opinion  that,  upon  the  facts  stipulated  and  the 
proper  inference  to  be  drawn  therefrom,  the  judgment 
below  should  have  been  for  the  defendant,  it  is  therefore  re- 
versed. 

Judgment  reversed. 


14      68' 
44    449 


Louis  Sievers 

V. 

James  F.  Griffin  et  al. 

1.  Bbokeu — Commissions. — A  broker,  before  he  is  entitled  to  commiR- 
sions,  must  furnish  a  purchaser  who  is  ready,  willing  and  able  to  complete 
the  purchase  on  the  terms  proposed. 

2.  When  brokbr  entitled  to  commissions. — Where  by  agreement  with 
the  owner,  pladntifTs  were  to  sell  the  property,  or  receive  no  commissions, 
and  an  agent  of  the  purchaser  seeing  plaintiffs'  advertisement  of  the  prop- 
erty, went  to  them  and  had  an  interview,  but  the  principal  for  whom  he 
was  acting  was  not  disclosed,  and  this  interview  was  not  communicated  to 
the  owner,  and  another  agent  of  the  purchaser  after  learning  from  sources 
other  than  the  plaintiffs  who  was  the  owner,  negotiated  with  him  directly 
for  the  property,  and  the  owner,  in  ignorance  of  the  interview  with  plaintiffs, 
made  the  sale  himself.  Held,  that  plaintiffs  were  not  entitled  to  commis- 
sions. The  broker  must  be  instrumental  in  introducing  the  buyer  and  seller 
to  each  other.  Merely  being  instrumental  in  putting  the  purchaser  on  the 
track  of  the  property  does  not  amount  to  furnishing  a  purchaser  to  the 
vendor. 

•Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gabt,  Judge,  presiding.  Opinion  filed  December 
21,  1883. 

Mr.  K  M.  Haines,  for  appellant;  that  where  a  broker  finds 
a  purchaser  but  fails  to  report  such  fact  to  the  principal,  and 
the  sale  is  completed  by  a  second  broker  before  notice  is  given 
to  the  principal  by  the  first  broker,  the  latter  is  not  entitled 
to  commissions,  cited  Tinges  v.  Moale,  25  Mo.  480;  Chandler 
V.  Sutton,  5  Daly,  112. 
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Messrs.  E.  &  A.  Van  Buren,  for  appellees;  that  the  evi. 
dence  sustains  the  judgment,  cited  Bees  v.  Sprnance,  45  III. 
808. 

Bailet,  J.  This  was  art  action  of  assumpsit,  brougjht  by 
GriflBn  &  Dwight  against  Sievers,  to  recover  commissions 
upon  a  sale  of  certain  real  estate  of  the  defendant  A  trial 
being  had  before  the  court  without  a  jury,  the  issues  were 
found  for  the  plaintiffs,  and  their  damages  assessed  at  $170, 
for  which  sum  and  costs  the  plaintiff's  had  judgment 

The  plaintiffs,  as  it  appears,  are  real  estate  brokers,  and  the 
defendant,  being  the  owner  of  a  certain  lot  in  the  city  of  Chi- 
cago, employed  the  plaintiffs  to  sell  it  The  contract  or  ar- 
rangement by  which  the  lot  was  placed  in  the  plaintiffs' hands 
for  sale,  was  made  by  the  defendant  and  Griffin,  and  while 
there  is  some  conflict  in  the  evidence  as  to  some  of  the  attend- 
ant circumstances,  the  testimony  of  these  two  witnesses  as  to 
the  terms  of  the  contract  itself,  so  far  as  material  in  this  case, 
is  not  essentially  inharmonious. 

Griffin  testifies  that  the  defendant  came  to  his  office  and 
wished  him  to  sell  the  lot,  and  gave  him  a  description  of  it; 
that  on  going  to  see  it,  he  found  on  it  several  boards,  placed 
there  by  other  real  estate  firms,  advertising  it  for  saIc,  and 
that  he  then  told  the  defendant  that  the  plaintiffs  could  not 
take  bold  of  the  property  or  sell  it,  unless  those  boards  were 
removed,  and  the  parties  who  placed  them  there  notified;  that 
the  defendant  thereupon  agreed  to  have  said  boards  removed, 
which  was  afterward  done;  that  an  agreement  was  then  made 
that  the  plaintiffs  should  undertake  to  sell  the  lot,  and  that 
their  commissions  should  be  two  per  cent  He  admits,  how- 
ever, on  cross-examination,  that  the  agreement  was  that  if 
they  did  not  sell  the  property,  they  should  ask  no  commissions. 

The  defendant  testifies  that  prior  to  any  negotiations  with 
the  plaintiffs,  he  had  placed  the  lot  in  the  hands  of  several 
other  real  estate  firms  for  sale;  that  an  employe  of  the  plaint- 
iffs came  to  him  and  asked  him  if  he  would  sell  the  lot;  that 
he  replied  that  he  had  it  in  the  hands  of  several  parties  already, 
and  did  not  wish  to  give  it  to  any  others;  that  shortly  after- 
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ward  he  received  a  postal  card  from  the  plaintiffs,  asking  him 
to  call  at  their  office;  that  he  called  as  requested,  and  had  an 
interview  with  Griffin,  in  which  he  told  Griffin  that  he  had 
already  placed  the  property  in  the  hands  of  several  parties  for 
sale,  and  that  the  plaintiffs  might  also  undertake  to  sell  it  if 
they  wanted  to,  but  that  whoever  sold  it  should  get  the  com- 
missions; that  he  then  gave  Griffin  a  description  of  the  prop- 
erty, and  that  Griffin  then  requested  him  to  sign  a  written 
contract,  which  he  declined  to  do  for  the  reason  that  contracts 
with  other  parties  were  outstanding,  and  that  he  would  not 
sign  any  more,  repeating  the  proposition  that  whoever  sold 
the  property  shonld  get  the  commissions,  to  which  Griffin  as- 
sented. 

The  plaintiffs  afterward  advertised  the  property  for  sale, 
and  one  Wilson,  a  freight  agent  of  the  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company,  seeing  one  of  said  advertise- 
ments, called  the  attention  of  the  superintendent  of  said 
company  to  it,  and  at  his  direction  called  on  the  plaintiffs  to 
ascertain  the  terms  on  which  the  lot  could  be  purchased. 
Wilson,  it  seems,  purposely  concealed  from  the  plaintiffs  the 
fact  that  he  was  acting  for  the  railway  company,  but  told  them 
that  certain  parties  in  Milwaukee  wanted  the  lot  for  a  manu- 
facturing site.  The  plaintiffs  gave  Wilson  the  price  at  which 
it  could  be  bought,  but  do  not  appear  to  have  ascertained 
from  him,  or  from  any  other  source,  tlie  name  or  identity  of 
the  proposed  purchaser,  or  to  have  made  any  inquiries  on  that 
subject,  nor  do  they  seem  to  have  disclosed  to  Wilson  the 
name  of  the  owner  of  the  lot,  nor  to  have  reported  to  the  de- 
fendants in  any  way,  the  visit  of  Wilson  to  their  office,  or 
communicated  to  him  the  fact  that  some  person,  to  them  un- 
known, was  seeking  through  Wilson  to  become  a  purchaser 
of  the  lot. 

Wilson  communicated  the  information  received  from  the 
plaintiffs  to  the  superintendent  of  the  railway  company,  and 
he  placed  the  matter  in  the  hands  of  the  company's  attorney, 
with  instructions  to  make  the  purchase.  The  attorney  there- 
upon employed  one  Mitchell,  a  real  estate  broker,  to  conduct 
the  negotiations,  and  he,  after  obtaining  from  the  public  rec- 
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ords  the  name  of  the  owner,  went  directly  to  the  defendant 
and  bought  the  lot  of  him,  and  was  paid  a  commission  by  the 
defendant.  The  plaintiffs  on  their  part  took  no  steps  toward 
consammating  the  sale,  but  afterward  seeing  in  a  public  news- 
paper a  statement  that  a  sale  had  been  made  to  the  railway 
company,  demanded  of  the  defendant  that  he  pay  them  com- 
missions therefor,  and  on  his  refusal  brought  this  suit. 

We  are  of  the  opinion  th^t  the  finding  and  judgment  are 
unsupported  by  the  evidence.  Even  if  the  plaintiflfs  had  been 
employed  merfely  to  find  a  purchaser,  without  any  undertak- 
ing on  their  part  to  go  on  and  consummate  a  sale,  it  can  not  be 
said  that  they  so  far  performed  the  business  of  their  employ- 
ment as  to  entitle  them  to  commissions.  As  said  in  Pratt  v. 
Hotchkiss,  10  Brad  well,  603:  "  The  true  doctrine  applicable  to 
cases  of  this  character  is,  that  a  broker,  before  he  is  entitled 
to  commissions,  must  furnish  a  purchaser  who  is  ready,  will- 
ing and  able  to  complete  the  purchase  on  the  terms  pro- 
posed." 

Did  the  plaintiffs  furnish  or  present  a  purchaser  to  the 
defendant?  Who  the  party  proposing  to  purchase  was,  they 
did  not  know,  and  took  no  pains  to  inquire.  True,  they  had 
an  interview  with  the  purchaser's  agent,  but  the  principal  for 
whom  he  was  acting  was  not  disclosed  to  them,  and  so  could 
not  have  been  communicated  by  them  to  the  defendant,  and 
even  the  fact  that  the  interview  had  taken  place  was  concealed 
from  the  defendant.  Another  agent  of  the  purchaser,  after 
learning  from  sources  other  than  the  plaintiffs  who  the  owner 
of  the  property  was,  negotiated  with  him  for  it  directly,  and 
he,  in  ignorance  of  the  fact  that  finother  agent  of  the  same 
principal  had  been  to  the  plaintiffs  to  inquire  about  the  prop- 
erty, made  the  sale  himself. 

It  can  not  then  be  said  that  the  plaintiffs  presented  the  pur- 
chaser to  the  defendant.  It  is  true  the  attention  of  the  pur- 
chaser seems  to  have  been  first  called  to  the  property  by  an 
advertisement  published  by  tlie  plaintiffs,  but  merely  being 
instrumental  in  putting  a  purchaser  on  the  track  of  property, 
does  not  amount  to  furnishing  or  presenting  the  purchaser 
to  the  vendor.    The  buyer  and  seller  must  be  in  some  way 
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bronght  together  or  into  communication,  before  the  broker 
has  diBcharged  the  duties  of  his  employment  so  as  to  entitle 
himself  to  his  commissions.  In  other  words,  he  must  be  in- 
strnmental  in  introducing  the  buyer  and  seller  to  each  other. 

But  the  evidence  clearly  shows  that  by  the  agreement  be- 
tween the  parties,  the  plaintiffs  were  to  8ell  the  property  or 
receive  no  commission.  This  is  sworn  to  by  the  defendant 
and  admitted  by  GrifBn.  That  the  plaintiffs  made  the  sale  is 
not  pretended.  It  is  clear  then  that,  by  the  very  terms  of 
their  contract,  they  are  entitled  to  no  commissions. 

The  judgment  being  against  the  evidence,  it  will  be  reversed, 
and  the  cause  remanded: 

Judgment  reversed. 


B.  S.  Andrews 

V. 
E.   B.   ESHEB. 

1.  DisinssTNO  APPEAL— Abbbkcb  OF  TRANSCRIPT. — A  circuit  court  has 
no  jarisdiction  to  dismiss  an  appeal,  without  the  consent  of  the  api>el1ant,  in 
the  absence  of  a  transcript  from  the  justice. 

2.  Jurisdiction. — Soch  jurisdiction  is  not  acquired  hy  ruling  the  ap- 
pellant to  file  the  transcript  within  a  certain  time,  so  as  to  authorize  the 
court  to  dismiss  the  appeal  for  non-compliance  with  such  rule. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding.  Opinion  filed  Decem- 
ber 21,  1883. 

Mr.  Frank  H.  Qoin,  for  appellant;  that  the  circuit  court 
had  no  jurisdiction  of  the  subject-matter  of  the  cause,  and  no 
power  to  try  or  dismiss  the  appeal,  cited  McMullen  v.  Gra- 
ham, 6  Bradwell,  239;  Steinborn  v.  Thomas,  8  Bradwell,  515; 
Eeed  v.  DriscoU,  84  111.  96. 

Mr.  E.  R  EsHEB  and  Mr.  "Wm.  RrrcHiE,  for  appellee;  that 
the  circuit  court  had  jurisdiction  to  dismiss  the  appeal,  cited 
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Rozier  v.  Williams,  92  III.  189;  Kemper  v.  Town  of  Waverly, 
81  111.  280;  Brown  v.  Modisett,  3  Blackf.  382;  Butler  v. 
Skomp,  3  Blackf.  392;  Dougherty  v.  Mason,  4  Blackf.  432; 
Campbell  v.  Quinlin,  3  Scam.  288;  Little  v.  Smith,  4  Scam. 
400. 

Bailey,  J.  Esher,  the  plaintiff,  recovered  a  judgment 
against  Andrews,  the  defendant,  for  $30  and  costs,  before  a 
justice  of  the  peace,  and  the  defendant  thereupon  took  an  ap- 
peal to  the  circuit  court,  by  filing  his  appeal  bond  in  the 
office  of  the  clerk  of  that  cour|:.  "No  summons  seems  to  have 
been  issued  by  the  clerk  to  the  appellee,  nor  was  any  trans- 
cript from  the  justice  of  the  peace  filed  in  the  circuit  court. 
After  the  lapse  of  several  terms,  the  plaintiff  voluntarily  en- 
tered his  appearance  in  writing,  and  on  his  motion,  the  de- 
fendant was  ruled  to  file  the  appeal  papers  in  the  circuit  court 
within  ten  days.  At  the  expiration  of  the  rule  the  transcript 
and  papers  from  the  justice  of  the  peace  not  having  been  filed, 
the  court,  on  motion  of  the  plaintiff,  dismissed  the  appeal  at 
the  defendant's  costs  for  non-compliance  with  the  rule,  and 
awarded  s, procedendo  to  the  justice. 

.-'  The  facts  bring  the  case  precisely  within  the  rule  an- 
nounced in  Schmidt  v.  Skelly,  10  Bradwell,  664,  and  Bon- 
field  V.  McGreavv,  Id.  577.  We  there  held  that  the  circuit 
court  has  no  jurisdiction  to  dismiss  an  appeal  without  the 
consent  of  the  appellant,  in  the  absence  of  a  transcript  from 
the  justice,  and  that  such  jurisdiction  is  not  acquired  by 
ruling  the  appellant  to  file  the  transcript  within  a  certain 
time,  so  as  to  authorize  the  court  to  dismiss  the  appeal  for 
non-compliance  with  such  rule.  We  are  urged  to  reconsider 
the  question,  and  some  of  the  reasons  presented  for  the  adop- 
tion of  a  different  rule  commend  themselves  to  our  minds  as 
possessing  considerable  cogency.  We  think,  however,  that 
the  rule  announced  in  the  cases  above  cited,  is  the  only  log:ical 
result  of  the  decisions  of  the  Supreme  Court  in  Keed  v.  Dris- 
coU,  84  111.  96,  and  Sheridan  v.  Beardsley,  89  Id.  477.  Were 
the  question  an  open  one,  we  might  possibly  reach  a  different 
result,  but  adopting,  as  we  are  bound  to  do,  the  law  as  laid 
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down  by  the  Snpreme  Court,  we  adhere  to  our  former  de- 
cisions. 

The  judgment  of  the  court  below  dismissing  the  appeal  will 
therefore  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Alonzo  W.  Rollins  et  al. 

V. 

Owen  Duffy. 

1.  Pleadings — Cohmok  counts. — The  common  counts  can  not  be  re- 
sorted to  when  there  is  a  sx)ecial  contract  and  the  breach  of  the  contract  is 
the  gravamen  of  the  action.  In  such  cases,  the  plaintiff  must  declare 
specially.  But  when  the  contract  has  been  completely  executed,  so  that 
only  a  duty  to  pay  the  money  remains,  a  recovery  may  be  had  under  the 
common  counts  in  indebitatus  assumpsit. 

2.  Spkcial  plka,  when  necbsbart. — Where  the  claim  of  appellee  was 
not  to  enforce  payment  of  moneys  actually  received  by  appellants  on  a 
sale  of  certain  goods,  but  to  compel  them  to  respond  in  damages  for  the 
amount  appellee  lost,  by  reason  of  their  breach  of  contract,  appellee  should 
have  advised  appellants  by  a  special  plea  of  the  grounds  of  such  claim  and 
it  was  not  admissible  under  the  common  counts. 

3.  Evidence — Offers  to  compromise. — ^The  declarations  of  a  party 
made  after  the  transaction  is  dosed,  and  which  are  merely  a  recital  of  the 
transaction,  such  as  the  party  then  chooses  to  give,  and  especially,  offers 
by  him  to  compromise,  can  not  be  used  by  him  as  evidence  in  his  own  favor. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  December 
21,  1883. 

This  was  an  action  of  assumpsit  by  appellants  against  ap- 
pellee, to  recover  an  over-draft  of  $494.95,  made  on  them  by 
appellee,  and  by  them  paid.  Appellants  were  commission 
men,  doing  business  in  Chicago,  and  appellee  is  the  proprie- 
tor of  the  Leavenworth  Woolen  Mills,  at  Leavenworth,  Kan- 
sas. In  September,  1881,  appellee  was  in  Chicago,  and  had 
a  conversation  with  appellant,  Shaw,  in  relation  to  appellant's 
selling  for  him  some  woolen  blankets,  samples  of  which  he 
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had  prior  to  that  date  sent  them.  Ab  the  result  of  that  con- 
versation, 553  blankets  were  shipped  by  appellee  to  appellants, 
and  by  thcni,  as  commission  merchants,  were  sold  during  the 
month  of  October,  1881,  to  various  parties,  and  an  account  of 
the  sales  of  the  same  was  made  out  at  the  end  of  the  month 
and  forwarded  to  appellee. 

During  the  same  month,  a  second  consignment  of  500 
blankets  was  made  to  appellants  in  response  to  a  letter  writ- 
ten by  them  to  appellee,  which  said  consignment  was  re- 
ceived the  latter  part  of  said  month.  Appellee"*  drew  drafts 
upon  appellants  of  $2,500,  October  8th,  and  $1,500  October 
17th,  which  were  paid. 

After  paying  the  last  draft,  appellants  notified  appellee 
that  he  had  overdrawn,  and  that  they  did  not  hold  goods 
enough  to  make  the  deficit  good.    The  last  consignment  of 

blankets,  owing  to  the  dullness  of  the  market,  were  not  sold 
that  season,  but  were  carried  over  to  1882,  when  appellants 
were  obliged  to  sell  them  at  a  greatly  reduced  price. 

Appellants  claim  that  they  received  the  blankets  as  com- 
mission men,  to  sell  and  dispose  of  to  the  best  advantage,  and 
that  they  have  sold  and  disposed  of  them  at  the  highest  mar- 
ket prices.  Appellee  claims  that  he  made  a  special  contract 
with  appellants,  September  20,  1881,  in  and  by  which  appel- 
lants giuiranteed  a  sale  of  the  blankets  to  net  him  forty-eight 
cents  per  pound  over  and  above  all  expenses.  Appellee  filed  a 
plea  of  set-off  containing  only  the  common  counts,  and  under 
said  plea  claimed  as  a  balance  due  him  from  appellants,  $179. 

The  case  was  tried  by  a  jury,  resulting  in  a  verdict  for  ap- 
pellee for  $179,  for  which  he  had  judgment.  The  plaintiff's 
motion  for  a  new  trial  being  overruled,  they  appealed  to  this 
court 

Mr.  Fkank  S.  Wsiolet,  for  appellants;  that  when  there  is 
a  special  contract,  and  the  b^'each  of  the  contract  is  the  grav- 
amen  of  the  action,  plaintiff  must  declare  specially,  cited 
Eussell  V.  Gilmore,  54  IlL  149;  Phoenix  M.  L.  Ins.  Co.  v. 
Baker,  85  111.  414;  1  Chitty  on  PI.  387. 

A  special  agreement  for  the  exchange  of  notes,  with  a  war- 
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r«ntj  of  the  note  exchanged,  can  not  be  given  in  evidence  in 
snp^jort  of  the  money  counts:  Eichardson  v.  Smith,  8  Johns. 
43 J ;  Markley  v.  Withers,  4  T.  B.  Monr.  15;  Spratt  v.  Mc- 
Kinney,  1  Bibb,  697;  Morris  v.  Cleasby,  4  M.  &  Sel.  566; 
Tracey  v.  Eogers,  69  111.  662. 

Where  a  factor  sells  below  the  price  named  in  the  instrac- 
tions,  in  an  action  by  the  principal  for  the  wrongful  sale,  it  is 
competent  for  the  factor  to  show,  in  reduction  of  the  damages, 
that  the  goods  at  the  time  of  the  sale  and  down  to  the  time 
of  trial  were  worth  no  more  than  the  price  at  which  they  were 
sold:  Blot  V.  Boiceau,  3  Comst.  78;  Frothingham  v.  Evertom, 
12  N.  H.  239;  Parker  v.  Brancker,  22  Pick.  45;  Brown  v. 
McGraw,  14  Pet.  494;  Field  v.  Farmington,  10  Wall.  149; 
Austin  V.  Crawford,  7  Ala.  342;  Ainsworth  v.  Partillo,  13 
Ala.  460;  Hilton  v.  Vanderbilt,  82  N.  Y.  591;  Blair  v.  Childs, 
10  Heisk.  199;  Beadles  v.  Hartmus,  7  Baxt.  476. 

Declarations  and  statements  of  a  party  made  after  the  trans* 
action  was  had,  and  which  are  merely  a  recital  of  such  trans- 
action as  such  party  then  chooses  to  relate,  and  o£fers  by  him 
to  compromise,  etc.,  can  not  be  used  by  him  in  his  own  favor: 
Wilson  V.  Sherlock,  36  Me.  297;  Small  v.  Gilman,  48  Me. 
515;  Banfield  v.  Parker,  36  N.  H.  358;  Salem  v.  Lynn,  13 
Met  544;  Johnson  v.  Sherwin,  8  Gray,  374;  Young  v.  Com- 
monwealth, 28  Penn.  501;  State  v.  Black,  6  Jones  L.  510; 
Rutland  v.  Haythorne,  36  Ga.  380;  Webb  v.  Kelly,  37  Ala. 
340;  Hall  v.  State,  40  Ala.  706;  Brand  v.  Abbott,  42  Ala. 
501;  Simmons  v.  Norwood,  21  La.  Ann.  421;  Gardner  v.  The 
People,  3  Scam.  83. 

Mr.  Edward  F.  Comstook,  for  appellee;  that  the  objection 
as  to  the  introduction  of  evidence  to  prove  a  special  contract, 
can  not  be  raised  for  the  first  time  in  this  court,  cited  Wil- 
helm  V.  The  People,  72  111.  468;  Hartford  Ins.  Co.  v.  Farrish, 
73  111.  166;  Brannan  v.  Strauss,  75  111.  234;  Drury  v.  Dun- 
gan,  2  Bradwell,  15. 

Wilson,  J.  The  principal  contention  in  the  trial  court  was, 
as  to  whether  appellants  guaranteed  a  sale  of  the  blankets,  as 
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claimed  by  appellee,  at  a  price  that  ehould  net  him  forty-eight 
cents,  or  whether  the  blankets  were  to  be  sold  by  appellants, 
as  claimed  by  them,  on  commission,  for  the  best  price  they 
could  get.  On  this  question  the  evidence  was  conflicting,  mtt 
tlie  jury  having  found  for  appellee,  we  must  assume,  for  the 
purpose  of  the  present  appeal,  that  they  adopted  his  theory 
of  the  case.  At  forty-eight  cents  per  blanket,  the  two  drafts 
for  $2,500  and  $1,500,  respectively,  drawn  by  appellee  on  ap- 
pellants, were  more  than  paid  by  the  sum  of  $179,  the  amount 
found  by  the  jury  in  appellee's  favor.  The  first  question, 
therefore,  to  be  considered,  is  whether  appellee  was  entitled  to 
judgment  for  such  balance,  under  his  plea  of  set-off. 

The  plea  contains  the  usual  averments  of  the  common 
counts  in  a  declaration  in  indebitatus  assumpsit,  for  goods 
sold  and  delivered,  materials  furnished,  money  had  and  re- 
ceived, money  due  on  an  account  stated,  etc  Under  this  plea 
appellee  seeks  to  recover  damages  for  the  breach  of  a  special 
contract,  the  substance  of  which  is  as  stated  above. 

The  general  rule  is  that  the  common  counts  can  not  be  re- 
sorted to  when  there  is  a  special  contract,  and  the  breach  of 
the  contract  is  the  gravamen  of  the  action.  In  such  cases  the 
plaintiff  must  declare  specially.  But  where  the  contract  has 
been  completely  executed,  so  that  only  a  duty  to  pay  the 
money  remains,  a  recovery  may  be  had  under  the  common 
counts  in  indebitatus  assumpsit.  Russell  v.  Gillmore,  54  111. 
149;  1  Chit  PI.  340;  Perkins  v.  Hart,  11  Wheat.  237;  Jew- 
ell  V.  Schroeppel,  4  Cow.  564;  2  Phil.  Ev.  83,  in  notes;  2 
Greenl.  Ev.  §  104.  If  the  blankets  had  been  sold  at  the  guar- 
anteed price,  leaving  nothing  to  be  done  but  the  payment  of 
the  money,  resort  might  have  been  had  to  the  common  counts. 
There  is  no  sufficient  ground  in  the  evidence  for  claiming  that 
the  blankets  were  sold  to  appellants.  Indeed,  such  is  not  ap* 
pellee's  theory  of  tlie  case.  His  position  is  that  the  blankets 
were  shipped  to  ♦appellants  under  a  contract  that  they  were  to 
be  sold  by  them  at  a  price  that  should  be  sufficient  to  net  ap- 
pellee forty-eight  cents,  appellants  guaranteeing  that  they 
should  be  so  sold.  The  claim  is  not  to  enforce  payment  of 
moneys  actually  received  by  appellants  on  a  sale  of  the  good?^ 
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but  to  compel  them  to  respond  in  damages  for  the  amount 
appellee  lost  by  reason  of  their  breach  of  the  contract.  We 
think  appellee  should  have  advised  them  by  a  special  plea  of 
the  grounds  of  such  claim,  and  that  it  was  not  admissible  un- 
der the  common  counts. 

The  court,  against  the  objection  and  exceptions  of  appel- 
lants, admitted  in  evidence  the  testimony  of  appellee,  detail- 
ing a  conversation  had  by  him  with  appellant  Bollins,  as  to 
his  efforts  to  get  appellants  to  compromise  or  submit  their 
differences  to  arbitration,  saying,  among  other  things,  that  if 
he  owed  them  a  dollar  he  wanted  to  pay  it,  and  pay  it  quick; 
that  he  had  always  paid  every  dollar  he  owed,  but  that  he  felt 
he  ought  to  do  what  he  could  to  protect  himself  in  this 
matter,  and  that  he  could  not  willingly  pay  more  than  what 
was  right  according  to  their  agreement;  that  he  appealed  to 
him,  and  begged  him  to  submit  the  matter  to  arbitration; 
that  ftoUins  expressed  his  surprise  at  the  position  of  affairs 
but  said  he  had  had  trouble  with  his  partners  and  could  not 
interfere.  The  court,  also,  against  the  objection  of  appel- 
lants, admitted  in  evidence  letters  written  by  appellee  to  ap- 
pellants in  relation  to  attempted  compromises,  and  contain- 
ing charges  of  unfairness,  offers  to  submit  to  arbitration,  etc. 
This  testimony  did  not  tend  to  prove  or  disprove  any  issue 
in  the  case,  and  was  clearly  inadmissible.  Its  manifest  tend- 
ency was  to  prejudice  the  minds  of  the  jury  against  appel- 
lants and  in  favor  of  appellee.  Moreover,  it  was  not  the 
admissions  of  his  adversary,  but  was  appellee's  own  state- 
ment and  declarations,  made  long  after  the  ditBculties  be- 
tween the  parties  arose;  nor  was  it  any  part  of  the  res  gestce 
of  the  original  transaction.  It  does  not  need  the  citation  of 
authorities  to  show  that  the  declarations  of  a  party  made 
after  the  transaction  is  closed,  and  which  are  merely  a  recital 
of  the  transaction,  such  as  the  party  then  chooses  to  give,  and 
especially,  offers  by  him  to  compromise,  can  not  be  used  by 
him  as  evidence  in  his  own  favor. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded. 

Keversed  and  remanded. 
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L.   W.   COUNSELMAN  ET   AL. 

V. 

Nicholas  Whitehair. 

1.  Collision — Accident. — From  the  facts  as  shown  by  the  eyidence, 
the  court  is  of  opinion  that  the  collision  was  wholly  accidental  and  without 
fault  on  the  part  of  defendants.  * 

2.  Vbkdict  against  weight  op  evidence. — Where  there  is  no  evi- 
dence to  sustain  a  verdict,  or  where  the  verdict  is  manifestly  against  the 
weight  of  the  evidence,  the  judgment  will  be  reversed. 

Appkal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.    Opinion  filed  December  21, 

1883. 

Mr.  S.  K.  Dow  and  Mr.  J.  Bubnham,  for  appellants;  that 
the  burden  of  proof  to  show  negligence  was  on  appellee,  cited 
Quinlan  v.  Sixth  Av.  K.  R  Co.,  4  Daly,  487;  Dejo  v.  N.  T. 
Cent.  R.  R.  Co.,  34  K  Y.  9;  Lane  v.  Crombie,  12  Pick.  177; 
Allen  V.  Willard,  67  Fenn.  374;  Cotton  v.  Ward,  98  Eng.  C. 
L.  R.  568;  Hammock  v.  White,  103  Eng.  C.  L.  R.  588;  Leh- 
man V.  City  of  Brooklyn,  29  Barb.  234;  Bigelow  v.  Reed,  51 
Me.  325;  Brown  v.  Collins,  53  N.  H.  442;  Hunting  v.  Bald- 
win,  6  Bradwell,  547. 

Wilson,  J.  This  was  a  suit  brought  by  appellee  against 
appellants,  before  a  justice  of  the  peace,  to  recover  damages 
for  an  injury  to  a  carriage,  caused  by  a  collision  with  appel- 
lants' wagon. 

The  case  was  taken  by  appeal  to  the  superior  court,  where 
it  was  submitted  to  the  court  for  trial  without  a  jury,  and 
judgment  for  the  plaintiff  for  $50  was  rendered.  The  defend- 
ants bring  the  case  here  for  review,  and  assign  as  one  of  the 
errors  that  the  verdict  was  against  the  evidence. 

The  case  was  this:  One  Eddy  was  driving  plaintiff's  car- 
riage west  on  Lake  street  near  Market.  Defendants'  horse 
and  wagon  was  also  being  driven  west  on  the  same  street,  at 
some  distance  behind  the  plaintiff's  carriage,  when  defend- 
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ants'  horse  suddenly  became  frightened,  and  started  to  run. 
The  di'iver  endeavored  to  stop  him,  but  being  unable  to  do  so, 
as  he  was  approaching  plaintiff's  carriage,  he  shouted  to 
Eddy  to  get  out  of  the  way.  As  both  were  prevented  from 
turning  out  by  a  line  of  passing  vehicles,  defendants'  horse 
ran  against  the  plaintiff's  carriage,  doing  the  damage  com- 
plained of. 

From  the  facts  as  shown  by  the  evidence,  the  collision 
seems  to  us  to  have  been  whollv  accidental,  and  without 
fault  on  the  part  of  the  defendants.  Their  horse  was  being 
driven  by  a  competent  driver,  who  testifies  that  he  did  his 
ntmost  to  control  him,  but  without  avail.  The  horse  was 
of  good  disposition,  and  had  been  driven  by  the  man  who 
drove  him  at  the  time  of  the  accident,  for  several  months,  to 
all  parts  of  the  city,  and  this  was  the  first  time  he  had  ever 
attempted  to  run  away.  We  fail  to  perceive  in  what  respect 
the  defendants  were  chargeable  with  negligence,  or  were  in 
any  way  at  fault 

The  rule  is  settled  in  this  State  that  where  there  is  no  evi- 
dence to  sustain  a  verdict,  or  where  the  verdict  is  manifestly 
against  the  weight  of  the  evidence,  the  judgment  will  be  re- 
versed. Eey nolds  v.  Lambert,  69  111.  495 ;  T.  U.  &  Western 
R  R  Co.  V.  Moore,  77  111.  217.  The  judgment  of  the  court 
below  is  reversed. 

Keversed. 


John  Clifford 

V. 

William  H.  Drake. 


1.  EvTDEKCE. — ^Where  an  alleged  libelous  article  in  a  newspaper  to 
which  it  was  proposed  to  have  the  writer  look  for  the  purpose  of  refi'eshing 
his  memory,  was  admissible  in  evidence  and  the  ultimate  object  was  to  have 
the  article  itself  admitted  in  evidence,  as  constituting  the  gist  of  the  action. 
Held,  that  it  was  material  whether  the  writer  had  lost  his  manuscript  or  not 
because  the  manuscript  was  the  better  evidence  when  it  was  sought  to  give 
the  printed  article  in  evidence. 
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2.  Bill  of  exceptions. — Where  an  alleged  libelous  article  is  not  set 
out  in  the  bill  of  exceptions  it  is  impossibe  for  this  court  to  pass  upon  the 
question  whether  the  plaintiff  was  prejudiced  by  the  action  of  the  court 
below  in  excluding  sach  article. 

3.  Failure  to  prove  cause  of  action. — Where  a  plaintiff  fails  to 
prove  his  cause  of  action,  and  such  failure  is  not  the  result  of  erroneous 
rulings  of  the  court,  all  other  alleged  errors  are  immaterial. 

4.  Instruction — Consent  of  counsel. — Where  a  court  gave  the  per- 
emptory instruction  to  the  jury  to  find  for  the  defendant,  and  the  bill  of  ex- 
ception showed  that  plaintiff's  counsel  expressly  consented  that  the  court 
might  so  instruct,  and  no  exception  was  taken,  plaintiff  can  not  assign 
error  for  such  action. 

Appeal  from  tlie  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  Decern- 
ber  21,  1883. 

This  suit  was  bv  Clifford  against  Drake,  for  an  alleged 
libel  charged  to  have  been  published  by  defendant,  Dec  4, 
1879,  in  the  Chicago  Sunday  Times,  reflecting  upon  the  ca- 
pacity and  integrity  of  plaintiff  as  an  architect,  and  thereby 
causing  special  damages.  On  the  trial,  under  the  plea  of  not 
guilty,  the  plaintiff  sought  to  prove  the  charge  that  defend- 
ant published  the  alleged  libel  by  showing  that  the  defendant 
made  statements  concerning  plaintiff's  ability  and  integrity 
as  an  architect,  to  a  reporter  of  said  paper,  with  knowledge 
on  the  part  of  defendant  that  such  statementB  were  to  be  pub- 
lished therein.  The  reporter,  F.  F.  Cook,  was  called  by 
plaintiff  as  a  witness  and  testified,  in  substance,  that  such 
interview  was  had  a  few  days  before  the  publication;  that  he 
took  correct  notes  of  the  conversation,  from  which  he  pre- 
pared an  article  or  statement  in  form  for  publication;  that 
his  original  notes  were  then  destroyed,  and  when  the  article 
was  set  up  in  the  paper,  his  manuscript  of  such  article  went 
into  the  waste-basket,  and  he  had  never  seen  it  since;  that 
the  article  was  in  the  Sunday  Times;  that  immediately  after 
the  publication,  witness  read  it  and  compared  it  mentally 
with  the  manuscript,  that  it  was  correct,  and  a  correct  state- 
ment of  what  was  said  at  said  interview.  The  bill  of  excep- 
tions show^s  that  a  paper  was  shown  to  the  witness,  and  he  was 
asked  if  that  contained  the  article  of  which  he  bad  been 
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speaking)  and  he  answered  that  it  did.  Plaintiff's  counsel 
having  exhausted  the  recollection  of  the  witness  by  questions 
and  failing  to  elicit  anything  that  was  said  at  the  interview 
tending  in  a  direct  manner  to  prove  that  defendant,  at  that 
time,  knew  that  it  was  the  purpose  of  the  interview  to  have  it 
published  in  the  paper,  then  as  the  bill  of  exceptions  shows 
'' Plaintiff's  ^counsel  asked  permission  to  put  the  paper  into 
the  hands  of  the  witness  and  allow  him  to  refresh  his  recol- 
lection froni  it;"  that  the  counsel  for  defendant  objected  to  it, 
the  court  sustained  the  objection  and  plaintiff's  counsel  ex- 
cepted. 

Afterward,  in  the  course  of  the  trial  and  before  the  plaint* 
iff  rested,  as  the  bill  of  exceptions  shows,  his  counsel  made 
this  offer:  ''  I  offer  in  evidence  a  copy  of  the  Times,  identified 
by  Mr.  Cook,  yesterday,  as  containing  a  correct  statement  of 
what  he  received  from  Mr.  Drake."  To  this  defendant's  coun- 
sel objected,  the  court  sustained  the  objection,  and  plaintiff's 
counsel  excepted.  The  reporter  Cook,  testified  to  facts  and 
circumstances  which  tended  to  show  that  the  defendant, 
Drake,  knew,  or  had  good  reason  for  believing,  that  the  state- 
ments he  made  to  the  reporter  were  to  be  published  in  the 
Chicago  Times.  He  knew  that  the  reporter  belonged  to  that 
paper,  and  that  he  was  one  of  its  reporters.  He  knew  that 
the  reporter  had  come  to  him  to  interview  him  in  respect  to 
the  qualifications,  etc.,  of  the  plaintiff  as  an  architect,  because 
the  latter  had  been  appointed  architect  of  the  new  City  Hall 
in  San  Francisco,  Cal.,  and  that  the  editor  of  a  newspaper 
there  had  called  the  attention  of  the  Times  to  the  matter, 
with  the  desire  that  the  Times  should  make  an  investi^ration 
as  to  plaintiff's  qualifications  and  reliability.  But  the  bill  of 
exceptions  wholly  fails  to  incorporate  the  article  offered  in 
evidence,  from  a  copy  of  the  Times,  or  the  article  to  which 
counsel  asked  permission  to  have  the  witness  refer  for  the 
pnrpose  of  refreshing  his  memory,  or  any  part  thereof;  nor  is 
the  same  or  any  part  thereof,  in  any  manner  described  in  the 
bill  of  exceptions,  which  further  shows  that,  at  the  close  of 
plaintiff's  evidence,  the  court,  by  the  express  consent  of 
plaintiff's  counsel,  directed  the  jury  to  find  for  defendant,  to 
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which  no  exception  was  taken.  A  motion  for  a  new  trial  was 
made  by  plaintiff  and  overruled;  to  which  exception  was 
taken. 

Judgment  passed  for  defendant,  and  plaintiff  brings  the 
record  here  by  appeal. 

Mr.  EoBEBT  Hebvey,  for  appellant;  that  it  was  error  to 
refuse  witness  the  right  to  look  at  the  article  in  the  news- 
paper to  refresh  his  memory,  cited  1  Greenleaf  on  Ev.  §  43B. 

Messrs.  Eoberts  &  Hutchinson,  for  appellee;  that  the 
proper  foundation  was  not  laid  for  witness  to  refresh  his  recol- 
lection, cited  Strader  v.  Snyder,  67  111.  404;  Adams  v.  Kelley, 
Ey.  &  Moo.  157;  Burton  v.  Plumer,  2  A.  &  E.  341-343. 

McAllister,  P.  J.  We  are  of  opinion  that  there  was  suf- 
ficient evidence,  upon  the  trial  below,  that  an  article  published 
in  some  copy  of  the  Chicago  Sunday  Times,  contained  a  cor- 
rect account  of  the  interview  between  the  reporter  of  that  paper 
and  the  defendant;  and  also,  that  there  was  some  evidence 
tending  to  show  knowledge  on  the  part  of  the  defendant,  at 
the  time,  that  such  interview  was  to  be  published;  but 
whether  it  was  sufficient  to  require  the  submission  of  that 
question  to  the  jury,  it  is  not  necessary  for  ns  to  decide.  We 
are  further  of  opinion,  that  there  was  sufficient  evidence  of 
the  loss  and  destruction  of  the  original  notes  of  the  reporter, 
and  of  the  manuscript  of  the  article  which  was  published,  to 
constitute  such  printed  article  the  best  evidence  of  the  writ- 
ten account  of  what  passed  between  the  reporter  and  the  de- 
fendant (and  which  was  furnished  by  the  reporter  to  the 
Times),  that  the  case  admitted  of.  Strader  v.  Snyder,  67  111. 
408,  and  case  cited.  Starkie  says:  "Whether  the  writing  be 
used  merely  as  an  instrument  for  restoring  the  recollection  of 
a  fact  or  be  offered  to  be  read  as  containing  a  true  account  of 
particulars  entirely  forgotten,  it  must,  in  conformity  with  the 
general  principle  of  evidence,  be  the  best  for  the  purpose  that 
the  case  admits  of."    1  Stark  on  Ev.  178. 

We  think  the  printed  article  was  the  best  evidence  of  which 
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the  case  admitted,  under  the  circum stances  shown.  In  2 
Phil,  on  Ev.,5th  Am.  ed.,*  p.  925,  it  is  said:  "Where  a  wit- 
ness on  looking  at  a  written  paper  has  his  memory  so  refreshed 
that  he  can  speak  to  the  facts  from  a  recollection  of  them,  his 
testimony  is  clearly  admissible,  although  the  paper  may  not 
have  been  actually  written  by  him.  So  also,  where  the  wit- 
ness recollects  that  he  saw  the  paper  when  the  facts  were 
fresh  in  his  memory,  and  remembers  that  he  knew  then  the 
particulars  therein  mentioned  to  be  correctly  stated,  his  testi- 
mony is  admissible."  And  again,  same  volume,  *  p.  928:  "A 
surveyor  has  been  permitted  to  refresh  his  memory  by  a 
printed  copy  of  a  report  furnished  by  him  to  his  employes,  and 
compiled  from  original  notes,  of  which  it  was  substantially, 
though  not  verbally,  a  transcript"  Heme  v.  MacKinzie, 
S.  CI.  &  Fin.  628, 630,  645.  "And  the-  writer  of  an  article  in  a 
newspaper,  the  manuscript  of  which  article  has  been  lost,  has 
been  allowed  to  look  at  the  newspaper  containing  the  article, 
for  the  purpose  of  refreshing  his  memory."  Tipham  v.  Mc- 
Cre^r,  1  C.  &  K.  820;  1  Greenleaf  on  Ev.  §  436;  1  Whart. 
on  Ev.  §  519  et  seq;  Addler  v.  Railroad  Co.  56  111.  344. 

The  case  of  Commonwealth  v.  Ford,  130  Mass.  64,  con- 
tains a  thorough  review  of  the  authorities  and  conclusively 
shows  that  it  would  have  been  entirely  competent  and  proper 
for  the  witness.  Cook,  to  have  looked  at  the  article  in  the 
paper,  for  the  purpose  of  refreshing  his  recollection.  The 
case  in  hand  is  different  from  that,  in  this  respect:  Here,  the 
ultimate  object  was  to  have  the  article  itself  admitted  in  evi- 
dence, as  constituting  the  gist  of  the  action.  In  Common- 
wealth V.  Ford,  supra,  the  paper,  to  which  it  was  proposed  to 
have  the  witness  look  for  the  purpose  of  refreshing  his  mem- 
ory, was  in  no  event  admissible.  Hence,  it  was  held  that  it 
was  not  material  whether  the  reporter's  manuscript  was  lost 
or  not.  But  in  this  case  it  would  be  material,  because  the 
manuscript  was  the  better  evidence,  when  it  was  sought  to 
give  the  contents  of  the  printed  article  in  evidence.  Strader 
V.  Snyder,  sv/pra.  The  matter  of  refreshing  the  memory  of 
the  witness  by  looking  at  such  printed  article  would  be  of 
no  consequence  whatever,  unless  the  article  itself  was  of  a 
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defamatory  character,  referred  to  the  plaintiflF,  and  amounted 
not  only  to  a  libel,  but  the  particular  libel  described  in  the 
declaration.  Such  article,  therefore,  whether  offered  for  the 
purpose  of  refreshing  the  memory  of  the  witness,  or  because 
it  contained  a  true  account  of  what  passed  between  the  wit- 
ness and  defendant,  is  to  be  regarded  as  a  proposed  instru- 
ment of  evidence.  We  think  sufficient  was  shown  to  bring  it 
within  the  rule,  applicable  here,  that  the  best  evidence  the 
case  admitted  of  should  be  given.  But  how  can  we  deter- 
mine that  the  particular  printed  article  referred  to  had  any 
relevancy  whatever  to  this  case?  It  is  not  incorporated  into 
the  bill  of  exceptions. 

In  order  to  show  that  the  plaintiff  was  prejudiced  by  the 
ruling  below,  it  was  indispensable  that  such  article  should  be 
set  out  in  the  bill  of  exceptions.  McLaughlin  v.  Walsh,  3 
Scam.  185;  McBain  v.  Enloe,  13  111.  76;  Warner  v.  Manski, 
17  111.  234;  Deem  v.  Grume,  46  111.  69;  Stock  v.  The  People 
80  III  32. 

The  appellant  can,  therefore,  take  nothing  by  that  assign- 
ment of  error.  Nor  can  he  prevail  upon  the  assignment  of 
error,  upon  giving  the  peremptory  instruction  to  the  jury,  to 
find  for  the  defendant,  because  the  bill  of  exceptions  shows 
that  his  counsel  expressly  consented  that  the  court  might  so 
instruct,  and,  besides,  no  exception  was  takcTi  to  it. 

Neither  is  the  assignment  of  error,  upon  overruling  the 
plaintiff's  motion  for  a  new  trial,  well  grounded.  The  plaint- 
iff wholly  failed  to  prove  any  cause  of  action,  because,  perhaps, 
of  the  exclusion  of  said  printed  article.  Now,  unless  that  was 
error,  there  is  no  ground  for  a  new  trial.  We  can  not  say 
whether  it  was  or  not,  because  we  can  know  nothing  about 
that  article.  When  a  plaintiff  fails  to  prove  his  cause  of  ac- 
tion, and  such  failure  i3  not  the  result  of  erroneous  rulings^ 
of  the  court,  all  other  alleged  errors  are  immaterial. 

Judgment  affirmed^ 


First  District — October  Term,  1883.        81 

Pennsylyania  Co.  v.  Ed^rards. 


The  Pennsylvania  Company 

V. 

Edwin  Edwards. 

1.  Nkguoekcie.— Where  appellee  had  a  car  load  of  wheat  standing 
upon  a  warehoase  track  and  the  track  was  for  the  ase  of  the  warehouse, 
and  waa  not  one  of  the  regular  team  tracks  but  was  so  located  that  teams 
for  unloading  were  in  danger  from  appellant's  locomotives,  and  appellee's 
teamster  asked  appellee  to  send  some  one  with  him  to  watch  for  trains  and 
no  one  was  sent,  and  at  dusk,  while  the  teamster  wan  loading  the  grain  and 
was  in  the  car  where  he  testified  he  could  not  hear  the  signals  sounded  on 
account  of  the  noise  outside,  appellant's  train  collided  with  the  team  and 
caused  injury.  Held,  that  appellee  and  his  teamster  were  guilty  of  gross 
negligence  in  thus  exposing  Uie  property  to  danger  and  such  negligence 
was  the  primary  cause  of  the  ixgnry. 

Appeal  from  the  Superior  Conrt  of  Cook  county;  the  Hod. 
Elliott  Anthony,  Jndge,  presiding.  Opinion  filed  Decern- 
ber  21, 1883. 

Messrs.  Willabd  &  Dbioos,  for  appellant 

Mr.  L.  C.  CooPKB,  for  appellee. 

MoAllisteb,  p.  J.  This  action  was  bronght  in  the  conrt 
below,  by  appellee  Edwards  against  the  appellant  company, 
to  recover  damages  for  an  injary  to  the  team,  wagon,  etc.,  of 
plaintiff,  occasioned  by  a  collision  therewith  by  one  of  de- 
fendant's locomotives,  while  moving  a  train  of  freight  cars 
along  what  was  known  as  West  Water  street,  in  the  city  of 
Chicago,  at  a  point  between  Bandolph  and  Lake  streets,  be- 
ing abont  a  hundred  feet  north  of  the  Eandolph  street  via- 
duct The  plaintiff  recovered,  and  the  defendant  has  appealed 
to  this  conrt  It  appeared  on  the  trial,  under  the  general  is- 
sue, by  undisputed  evidence,  that  the  plaintiff  had  a  car  load 
of  wheat  standing  upon  a  warehouse  track,  which  runs  up  to 
Ljke's  warehouse,  situate  between  one  hundred  and  one  hun- 
dred and  fifty  feet  north  of  the  Randolph  street  viaduct, 
which  car  had  been  standing  there  some  four  or  five  days. 

Vol  XIV.      • 
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The  track  on  which   it  stood  was  for  the  use  of  that  ware- 
house and  was  not  one  of  the  regular  team-tracks,  as  thej  are 
called,  which  are  so  located   that  teams  may  be  placed  for 
loading  and  unloading  cars,  without  danger  from  locomotives, 
and  trains  running  upon  either  of  the   main  tracks.     On  the 
morning  of  January  3,  1881,  the  plaintiff  directed  his  team- 
ster, having  charge  of  the  team  in  question,  to  take  it,  and 
haul  the  wheat  from  said  car  over  to  a  warehouse  in  the  north 
division  of  Chicago.     The  teamster,  being  aware  of  the  situa- 
tion of  said  car,  requested  plaintiff  to  send  somebody  with  him 
to  assist  in  watching  for  trains.     Nobody  was  sent,  and  the 
teamster  went  alone  for  the  purpose.     Having  drawn  away 
two  loads  during  the  day,  he  went  alone,  just  at  the  dusk  of 
the  evening,  for  a  third  load.     The  wagon  was  a  large  grain 
wagon.     The  wheat  was  in  a  grain  or  box  car,  and  from  its 
situation,  he  was  obliged  to  place  the  wagon  so  that  a  por- 
tion of  it  as   well  as  the  horses  wefe  in  close  proximity  to 
and  partly  upon  one  of  the  main  tracks,  which  was  in  daily 
use  by  the  passing  and  re-passing  of  locomotives  and  freight 
trains,  and  which  were  likely  to  come  along,  on  such  track, 
at  any  time.     The  teamster  was  obliged  to  go  into  the  car, 
and  shovel  out  the  grain  into  the  large  box  of  the  wagon; 
there  were  several  hundred  bushels  of  wheat  in  the  car,  much 
more  than  he  could  take  at  that  load.     The  darkness  of 
night  was  fast  approaching;  he  had  no  light  and  no  one  to 
watch  for  him.     Besides,  vehicles  were  constantly   passing 
over  the  Kandolph  street   viaduct,  making  such  a  noise,  that, 
as  he  himself  testified,  he  could  hear  neither  whistle  nor  bell 
of  locomotives,  if  sounded  or  rung.     While  he  was  thus  en- 
gaged a  locomotive  hauling  a  train  of  fifteen  freight  cars  of 
defendant,   coming  from  the  south,  at  a  slow  rate  of  speed, 
collided  with  the  team  and  wagon  so  situated,  killing  one  of 
the  horses,  injuring  the  other,  and  doing  some  damage  to 
the  wagon  and  harness. 

We  have  examined  the  record  in  this  case  with  care,  and 
are  brought  to  the  conclusion  that  the  plaintiff  and  his  team- 
ster were  guilty,  not  only  of  a  want  of  ordinary  care,  but  of 
gross  negligence,  in  thus  exposing  the  property  in  question  to 
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danger;  and  that  Biich  negligence  was  the  primary  cause  of 
the  injury.  If  the  plaintiff  and  his  teamster  were  guilty  of 
only  ordinary  negligence  contributing  to  the  injury,  then  it 
would  be  incumbent  upon  the  plaintiff,  who  was  subject  to  the 
bnrden  of  proof  to  prove  that  the  injury  was  willfully  inflicted 
by  the  agents  or  servants  of  the  defendant,  having  the  care 
and  management  of  the  colliding  train.  C,  B.  &  Q.  R  R. 
Co.  V.  Johnson,  Admr.,  103  111.  520-1.  The  evidence  does 
not  even  tend  to  prove  a  willful  injury  on  their  part.  The 
bell  was  rung  and  the  whistle  sounded.  They  did  everything 
reasonably  practicable  to  avoid  the  injury,  as  soon  as  those  in 
charge  of  the  train  discovered  the  team,  wliich  they  had  no  rea- 
son to  suppose  would  be  there  at  such  a  time  and  under]such[cir- 
camstances.  The  verdict  of  the  jury  was  manifestly  against 
the  law  and  the  evidence,  and  the  court  below  should  have  set 
it  aside.    The  judgment  below  will  be  reversed. 

Judgment  reversed. 


Nelson  Morris 

V. 

Lawrence  Litchfield  et  al, 

1.  Contract — To  whom  payment  to  be  made. — If  a  party  to  a  con- 
tract promise  payment  without  saying  to  whom,  it  will  be  undersood  that 
he  promised  payment  to  him  from  whom  the  consideration  moved. 

2.  Partnership,  test  op. — ^The  contract  in  this  case  did  not  create  a 
partnership  between  the  parties  to  it.  The  essential  test  of  a  co-partnership, 
a  sharing  in  the  profit  and  loss,  is  wanting. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  Decem- 
ber 21, 1883. 

TliiB  action  was  brought  by  Litchfield  &  Eaton,  of  Boston, 
Mass.,  against  Kelson  Morris,  of  Chicago,  upon  the  common 
counts  in  assumpsit  for  goods  sold  and  delivered,  upon  the 
common  money  counts  and  upon  an  account  stated.     On  the 
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trial  nnder  the  general  issue,  evidence  was  given  on  the  part  of 
the  plaintiffs  tending  to  show  that  they,  soon  after  February  9, 
1880,  furnished  at  Portland,  Maine,  materials  and  machinery 
for  fitting  up  certain  steamships  with  a  refrigerator  for  the 
purpose  of  carrying  dressed  beef.  There  was  no  evidence 
tending  to  show  that  the  defendant  had  any  property  interest 
in  the  vessels  or  in  the  navigation  or  use  of  them,  but  it  did 
tend  to  show  that  he  was  a  dealer  in  cattle  and  dressed  meats 
doing  business  at  the  CTnion  Stock  Yards  in  Cook  county.  Ills. 
In  order  to  maintain  their  action,  the  plaintiffs,  after  giving 
evidence  tending  to  prove  that  Thomas  Hoops  had  authority 
from  the  defendant  for  the  purpose,  introduced  in  evidence 
the  following  written  contract,  made  February  9,  1880: 

Agreement  between  The  Dominion  Line  S.  S.  Co.,  The 
Beaver  Line,  and  Nelson  Morris,  Esq.,  represented  by 
Thomas  Hoops,  of  Chicago,  that  the  said  steamship  com- 
panies shall  provide  refrigerator  space  for  the  carriage  of 
dressed  beef  or  other  perishable  property,  to  the  extent  of 
not  less  that  300  tons  on  any  one  steamer,  up  to  500  tons  on 
any  one,  and  the  said  Nelson  Morris  agrees  to  pay  for  the 
entire  space  included  in  and  occupied  by  the  fittings  provided 
for  this  purpose,  one  half  the  cost  and  maintenance  of  which 
shall  be  borne  by  the  said  Nelson  Morris,  it  being  under- 
stood that  at  the  termination  of  the  agreement  the  said  fit- 
tings shall  belong  to  the  steamship  companies,  provided  that 
in  any  renewal  or  revival  of  contract  by  which  the  business 
continues,  no  new  charge  for  fittings  is  made. 

Mr.  Nelson  Morris  undertakes  to  load  one  steamship  every 
week,  during  the  present  winter,  from  Portland,  and  not  ex- 
ceeding two  each  week  during  the  season  of  St.  Lawrence 
navigation,  it  being  understood  that  the  Grand  Trunk  Kail- 
way  will  deliver  the  property  when  and  where  required  by 
the  steamship. 

The  steamship  companies  pass  one  attendant  both  ways 
free,  and  the  rate  payable  for  the  said  space  is  to  be  £22  6s. 
sterling  per  ton  of  40  cubic  feet  without  primage;  ice  to  be 
furnished  by  the  shipper,  and  the  surplus  delivered  in  Liver- 
pool  to  his  agents,  and  the  property  loaded  and  discharged 
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under  the  snper vision  of  his  agent.  The  steamship  com- 
panies are  not  in  any  way  to  be  liable  and  are  to  be  held 
clear  of  any  payment  for  real  or  pretended  patent  rights. 
Th3  portable  engine  required  for  this  service  will  be  joint 
property,  and  so  treated  at  the  termination  of  the  agree- 
ment. 

(Signed) 

Mississippi  &  Dominion  S.  S.  Co.  (limited). 

By  Dan'l  Torrance  &  Co.,  Agts. 
Canada  Shipping  Co.  (limited). 
By  Thomas  Murray  &  Co.  Agts. 
Thomas  Bool's,  for  Nelson  Morris. 
Montreal,  9th  Feb.,  1880. 

The  conrt  on  behalf  of  the  plaintiffs  gave  to  the  jury  this 
instruction: 

10th.  .  "  If  the  jury  believe  from  the  evidence  that  Thomas 
Hoops  executed  the  contract  of  February  9,  1880,  and  that  he 
was  fully  authorized  so  to  do  by  the  defendant,  Morris,  and  if 
the  jury  believe  from  the  evidence  that  the  materials  sued  for 
were  furnished  for  the  purpose  of  fitting  up  steamships  under 
the  said  contract,  then  the  jury  are  instructed  that  the  defend- 
ant is  liable  in  this  action  for  the  fair  value  thereof,  if  such 
value  has  been  shown  by  the  evidence."  To  the  giving  this 
instruction,  defendant  duly  excepted. 

The  jury  having  returned  a  verdict  for  plaintiffs  for 
11,702.06  damages,  the  court  gave  judgment,  and  the  defend- 
ant brings  the  record  here  and  assigns  error. 

Mr.  John  C.  Bichbebo,  lor  appellant 

Messrs.  Fbanx  J.  Smith  &  F.  A.  Hblmer,  for  appellees. 

McAxLiSTEB,  P.  J.  The  tenth  instruction,  and  the  last 
in  the  series  given  for  the  plaintiff  below,  directed  the  jnry 
that,  if  they  believed  from  the  evidence  that  Hoops  was  an- 
thorized  by  the  defendant,  Morris,  to  execute  the  contract  of 
February  9,  1880,  and  that  he  did  execute  it,  and  if  they 
should  further  believe  from  the  evidence  that  the  materials 
sued  for  were  furnished  for  the  purpose  of  fitting  up  steam- 
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ships  under  the  said  contract,  then  thej  were  instructed  tliat 
the  defendant  was  llaJble  in  this  action  for  the  fair  value 
thereof,  if  biich  value  had  been  shown  by  the  evidence.  It 
will  be  perceived  that  this  instruction  contains  no  hypothesis 
that  the  materials  sued  for  were  furnished  at  the  request,  or 
by  the  direction  of  any  one;  but  only  that  they  were  furnished 
for  the  purpose  of  fitting  up  steamships  under  the  said  con- 
tract. The  plaintiffs  were  in  no  respect  parties  to  that  contract. 
The  contract  referred  to  purports  to  be  and  is  between  certain 
steamship  companies  as  parties  of  the  one  part,  and  defendant 
as  party  of  the  other  part.  The  plaintiffs  were  not  included; 
they  were  strangers  to  it  Besides,  the  defendant  undertook 
therein  to  pay  for  only  one  half  of  the  cost  of  the  fittings. 
To  whom  should  it  be  understood  that  he  promised  to  make 
that  payment?  To  the  parties  from  whom  the  consideration 
for  the  promise  moved.  The  rule  is,  that  "  if  a  party  to  a 
contract  promised  payment  without  saying  to  whom,  it  shall 
be  understood  that  he  promised  payment  to  him  from  whom 
the  consideration  moved."  Chit,  on  Cont.,  6th  Eng.  (10th  Am.) 
ed.,  79. 

It  can  not  admit  of  doubt,  that  the  consideration  for  de- 
fendants' promise  of  payment  moved  from  the  steamship 
companies,  with  whom  plaintiffs  were  in  no  wise  connected. 

The  contract  did  not  create  a  partnership  between  the  par- 
ties to  it.  The  essential  test  of  a  copartnership — a  sharing 
in  profit  and  loss — is  wanting.  It  is  not  pretended  that  the 
defendant  had  any  interest  in  the  steamships  as  co-owner  or 
otherwise.  By  the  contract,  even  the  fittings,  one  half  of  the 
costs  of  which  he  promised  to  pay  to  the  companies,  were  to 
belong  to  such  companies.  It  is  too  plain  to  justify  any  ar- 
gument that  the  contract  in  question  was  one  between  car- 
riers by  water  and  a  proposed  shipper  of  particular  kinds  of 
goods,  to  ship  which  safely,  required  some  new  appliances  and 
fittings  in  the  vessels.  These,  it  is  clear,  were  to  be  provided 
by  the  carriers,  to  whom  they  were  to  belong;  and  on  account 
of  them  and  certain  terms  stipulated  as  to  the  carriage  of  the 
goods,  the  shipper  promised  to  pay  such  carriers  one  half  the 
cost  of  such  fittings. 
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To  say  that  this  constitnted  the  steamship  companies  and 
the  defendant  copartners,  so  that  snch  companies  were  the 
agents  of  defendant  and  could  bind  him  to  any  person  whom 
they  might  employ  to  furnish  such  fittings,  is  a  sheer  perver- 
sion of  the  intent  and  meaning  of  that  contract.  As  was  well 
said  by  Lord  Mansfield  in  Hoare  v.  Dawes,  1  Doug.  371 :  **  It 
would  be  most  dangerous  if  the  credit  of  a  person  who  en- 
gages for  a  fortieth  part,  for  instance,  should  be  considered 
as  bound  for  all  the  thirty-nine  parts." 

Neither  would  the  defendant  be  regarded  as  a  joint  con- 
tractor with  the  steamship  companies,  if  they  or  either  of  the 
latter  had  ordered  the  material  in  question  to  be  furnished. 
The  principles  recognized  in  Coope  v.  Eyre,  1  H,  Bl.  37,  are 
directly  applicable  to  the  above  proposition. 

The  instruction  was  'erroneous  and  for  the  giving  of  it 
the  judgment  for  plaintiffs  must  be  reversed  and  the  cause 
remanded* 

Judgment  reversed. 


Qeorge  S,  Poppers 

V. 

Letitia  Miller. 


1.  Malicious  prosecution. — An  action  for  malicioaa  prosecniion  can 
not  be  maintained  nnleas  the  proceedings  complained  of  are  terminated. 

2.  Husband  and  wife — Evidence. — Appellee  brought  an  action 
against  appellant  for  malicious  prosecution  in  causing  her  arrest  on  a 
charge  of  secreting  certain  personal  property  on  which  appellant  had  a 
chattel  mortgage.  Appellee  claimed  that  she  had  paid  the  mortgage  in 
full  prior  to  her  arrest,  and  among  other  payment-s  testified  to  having  paid 
certain  sums  to  appellant*8  wife.  To  disprove  these  alleged  payments  to 
the  wife,  appellant  offered  the  latter  as  a  witness,  whom  the  court  rejected 
as  incompetent  Held,  that  although  there  is  no  direct  proof  that  appel- 
lant *s  wife  was  acting  as  his  agent,  appellee  can  not  be  heard  to  say  that 
she  was  not  so  acting;  that  so  far  as  the  payment  of  the  money  to  and  its 
receipt  by  appellant *8  wife  was  concerned,  it  was  a  transaction  in  a  matter 
of  business  in  which  the  wife  was  acting  as  the  agent  of  her  husband  in 
respect  to  which  particular  transaction,  she  was  a  competent  witness. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  Deceui- 
ber  21, 1883. 

This  was  a  suit  for  malicious  prosecution,  brought  by  ap- 
pellee against  appellant  The  cause  of  action,  as  set  out  in 
the  declaration,  was  the  arrest  of  tlie  appellee,  at  the  instiga- 
tion of  appellant,  on  a  charge  of  secreting  certain  personal 
property  on  which  appellant  had  a  chattel  mortgage,  executed 
by  appellee  to  secure  the  payment  of  money  loaned  to  her  by 
appellant.  The  declaration  was  in  the  usual  form,  to  which 
appellant  pleaded  not  guilty.  Among  other  instructions 
given  by  the  court  at  the  instance  of  the  plaintiff,  was  the 
following:  "  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  this  cause  tliat  the  defendant  made  com- 
plaint against  the  plaintiff,  and  upon  such  complaint  mali- 
ciously and  without  probable  cause  procured  the  arrest  and 
imprisonment  of  the  plaintiff  as  charged  in  the  declaration 
then  the  jury  should  find  defendant  guilty,  and  may  assess 
plaintiff's  damages  at  such  an  amount  as  they  believe,  from 
the  evidence  and  all  the  facts  and  circumstances  proven  in 
this  cause,  the  plaintiff  has  sustained,  not  exceeding  the  sum 
claimed  in  the  declaration." 

Upon  the  trial  exceptions  were  taken  to  the  ruling  of  the 
court  in  rejecting  the  testimony  of  the  defendant's  wife, 
offered  by  him  to  disprove  certain  alleged  payments  upon  the 
mortgage  debt,  which  the  plaintiff  swore  she  had  made  to  the 
wife;  in  respect  to  which  the  facts  sufficiently  appear  in  the 
opinion  of  the  court 

There  was  a  jury  trial,  resulting  in  a  verdict  for  the  plaint- 
iff for  $500,  for  which  sum  the  plaintiff  had  judgment,  and 
the  defendant  brings  the  case  here  by  appeal. 

Mr.  Thomas  Shibley,  for  appellant;  that  the  prosecutor 
must  act  with  malice  and  without  probable  cause,  and  the  ac- 
tion can  not  be  maintained  unless  the  proceedings  complained 
of  are  terminated,  cited  Harpham  v.  Whitney,  77  111.  38-9; 
Walker  v.  Maton,  43  111.  64. 
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Messrs.  Ellis  &  Skell,  for  appellee;  as  to  when  a  wife  may 
testify,  cited  Trepp  v.  Baker,  78  III.  147;  Hawver  v.  Hawver, 
78  IlL  415;  Hayes  v.  Parmalee,  79  III.  563;  Keep  v.  Griggs, 
12  Brad  well,  512. 

As  to  malicious  prosecution:  Cooley  on  Torts,  185;  Krug 
V.  Ward,  77  111.  603;  Splane  v.  Byrne,  9  Brad  well,  393; 
Leyenberger  v.  Paul,  12  Bradwell,  635. 

WiLfiow,  J.  The  first  and  second  instructions  given  by  the 
court  at  the  plain tifi''s  request,  were  defective  in  not  embrac- 
ing as  a  part  of  their  hypothesis  that  the  prosecution  in 
which  the  plaintiff  was  arrested  had  terminated.  But  as  such 
fact  was  not  controverted,  and  was  shown  by  undisputed 
evidence,  the  jury  were  not  misled  by  the  omission,  and  no 
injury  to  appellant  was  occasioned  thereby.  In  other  respects, 
the  instructions  given  for  the  plaintiff  are  unobjectionable. 

It  appears  from  the  bill  of  exceptions  that  the  plaintiff 
claimed  on  the  trial,  and  offered  evidence  tending  to  show 
that  she  had  paid  the  mortgage  indebtedness  in  full,  prior  to 
her  arrest  on  the  charge  of  secreting  the  property,  and  among 
other  payments  she  testified  to  having  paid  certain  sums  to 
appellant's  wife.  To  disprove  these  alleged  payments  to  the 
wife,  appellant  offered  the  latter  as  a  witness.  The  learned 
jndge'being  of  opinion  that  she  was  not  a  competent  witness 
ibr  her  husband,  rejected  her  testimony,  and  the  defendant 
excepted. 

The  position  taken  by  the  counsel  for  appellee  is  that  the 
statute  allowing  the  wife  to  testify  as  a  witness  for  or  against 
her  husband  in  matters  of  business,  where  the  transaction  was 
had  or  conducted  by  her  as  the  agent  of  her  husband,  a})plie8 
only  to  cases  where  the  cause  of  action  grows  out  of  a  trans- 
action conducted  by  the  wife;  and  that  the  present  action 
does  not  grow  out  of  any  transaction  had  or  conducted  by  the 
wife,  as  her  husband's  agent,  but  arises  out  of  the  husband's 
tort  in  wrongfully  causing  appellee's  arrest.  We  do  not  think 
the  statute  is  to  be  so  limited.  Its  language  is  general  and 
comprehensive,  "  in  all  matters  of  business  transactions,  where 
the  transaction  was  had  and  conducted  by  such  married  woman 
as  the  agent  of  her  husband."    It  places  a  married  woman, 
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when  transacting  business  as  agent  for  her  husband  on  tlie 
same  footing,  as  respects  her  competency  to  testify  as  to  the 
particular  transaction,  as  if  she  were  a  feme  sole.  Suppose 
tlie  entire  business  in  making  the  loan,  taking  the  mortgage 
and  receiving  such  payments  as  were  made,  had  been  trans- 
acted by  appellant's  wife,  as  his  agent,  could  it  be  justly 
claimed  that  because  tlie  transaction  is  drawn  in  question,  in 
a  collateral  proceeding  in  which  it  becomes  material  to  prove 
the  facts,  the  wife  may  not  be  called  as  a  witness?  We  think 
not.  Such  a  construction  would  be  in  violation  of  the  plain 
language  of  the  statute. 

If  a  transaction  consists  of  several  parts,  and  the  wife  acts 
as  agent  only  in  respect  to  some  particular  part,  she  can  be 
called  only  to  such  parts. 

It  is  true,  in  the  present  case  there  is  no  direct  proof  that 
appellant's  wife  was  acting  as  the  agent  of  her  husband.  But 
appellee  can  not  be  heard  to  say  that  she  was  not  so  acting. 

Appellee  is  claiming  the  benefit  of  a  payment  she  testifies 
she  made  to  the  wife,  to  apply  on  the  mortgage  debt.  •  There 
being  no  proof  of  the  actual  receipt  of  the  money  by  the 
plaintifi^,  it  results  that  if  the  payments  made  to  the  wife  were 
not  payments  to  her,  as  the  agent  of  her  husband,  they  were 
not  pa^'ments  upon  the  mortgage  debt,  and  appellee  can, 
therefore,  take  nothing  by  them.  But  appellee  assumed  to 
treat  the  wife  as  the  agent  of  her  husband,  to  receive  the 
alleged  payments.  And  if,  acting  upon  this  assumption,  the 
court  properly  admitted  proof  of  such  payments,  the  wife  was 
a  competent  witness  to  disprove  them. 

So  far  as  the  payment  of  the  money  to,  and  its  receipt  by, 
the  wife  of  appellant  was  concerned,  it  was  a  transaction  in  a 
matter  of  business,  in  which  the  wife  was  acting  as  the  agent 
of  her  husband,  in  respect  to  which  particular  transaction  she 
was  a  competent  witness.  The  case  falls  directly  within  the 
principle  stated  by  Mr.  Justice  Sheldon  in  Kobertson  v.  Brest, 
83  111.  116.  There  the  plaintiff's  wife  had  been  sent  by  her 
husband  to  the  defendant  to  get  the  money  claimed  to  be  due 
to  the  husband  on  an  alleged  sale  of  coal,  made  by  him  to  the 
defendant,  which  sale  the  defendant  disputed.     It  was  held 
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that  as  the  agency  of  the  wife  was  merely  to  go  for  the  money, 
she  was  not  a  competent  witness  to  testify  to  admissions  made 
by  the  defendant,  tending  to  show  a  sale  of  the  coal.  Bat  the 
court  said:  *^  Had  the  wife,  as  the  agent  of  her  husband,  made 
the  sale  of  the  coal,  then  under  the  statute  she  would  have 
been  competent  to  testify  to  the  transaction.  But  she  was 
not  Brost  himself  made  the  sale,  with  which  she  had  no  con- 
nection. ♦  *  *  Had  it  been  material  to  the  issue,  which 
it  was  not,  to  prove  the  facts  of  demand  of  payment  and  re- 
fusal of  payment,  then  the  wife  might  have  been  an  admissible 
witness  to  prove  these  facts  as  matters  of  a  business  transac- 
tion, where  the  transaction  was  had  and  conducted  by  a 
married  woman,  as  the  agent  of  her  husband." 

In  the  case  of  Keep  v.  Griggs,  12  Bradwell,  512,  cited  by 
appellee,  the  wife  was  held  to  be  an  incompetent  witness,  but 
the  decision  was  placed  upon  the  express  ground  that  in  the 
transaction  there  called  in  question,  the  wife  was  acting  in  her 
own  right,  and  not  as  the  agent  of  her  husband. 

Being  of  opinion  that  the  court  below  erred  in  rejecting  the 
testimony  of  appellant's  wife,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Eeversed  and  remanded. 


Henry  C.  Moeey  et  al. 
Georgiana  Pierce. 

1.  Lease — Fraxtdulent  representations  as  to  sewer  oas. — If 
fraodalent  representations  are  made  to  a  tenant  before  the  execution  of  a 
lease  that  the  premises  are  free  from  sewer  gas,  and  he  moves  in  and  finds 
the  premises  so  infected  with  sewer  gas  as  to  be  injurious  to  health,  it  is  the 
duty  of  the  tenant,  if  he  wishes  to  disaffirm  the  contract,  to  do  so  im- 
mediately and  leave  the  premises. 

2.  Time  for  making  election — Damages. — ^The  time  for  the  tenant 
to  make  his  election  is  upon  the  discovery  of  the  fraud.  If  the  plaintiff  by 
his  acts  affirms  the  lease  and  makes  it  good  by  election,  he  is  not  thereby 
debarred  of  his  action  to  recover  such  damages  as  were  the  natural  and 
proximate  result  of  the  fraud,  if  the  fraud  shall  be  proved. 
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8.  Measure  of  dam  ages. — But  whether  the  tenant  affirms  or  diftaffirms 
the  lease  upon  diBcovering  the  fraud  would  be  material  in  determining  the 
proper  rule  of  damages.  If  the  lease  was  absolutely  void,  a  plaintiff  would 
be  entitled  to  recover  back  for  all  he  had  paid  or  done  under  it,  while  if  he 
affirmed  it  or  made  it  good  by  election,  he  would  not  necessarily  be  entitled 
to  recover  back  the  rent  he  had  paid,  or  for  what  he  had  done  under  the  lease, 
because  it  had  been  paid,  and  done  in  performanoe  of  a  valid  covenant,  and 
he  might  have  derived  some  benefit  from  the  lease  and  use  of  the  premises. 

4.  EvTDBNCE — Affirmakce. — The  fact  of  affirmance  might  be  an  im- 
portant element  as  regards  the  question  whether  the  plaintiff  used  the  dili- 
gence to  prevent  the  accumulation  of  damages,  which  the  law  requires  in 
such  cases. 

5.  Jkbtructiok. — An  instruction,  which  assumed  the  fact  of  fraud  and 
misrepresentation  by  defendants,  when  the  evidence,  as  to  that  fact,  was 
conflicting,  is  erroneous. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Akthont,  Judge,  presiding.  Opinion  filed  Decem- 
ber 21,  1883. 

.  The  appellee,  Fierce,  brought  this  suit  against  appellants, 
Morey  &  Bnow,  for  alleged  fraudulent  misrepresentations 
as  to  the  sanitary  condition  of  house  Ko.  47^  Kandolph 
street,  Chicago,  by  means  of  which  she  was  induced  to  sign 
and  seal  a  lease  for  said  house  as  lessee,  May  19,  1882,  tor 
one  year  from  that  date,  at  the  yearly  rent  of  $684  to  be  paid 
in  installments  as  follows:  $60  at  the  execution  of  the  lease 
for  one  month's  rent  in  advance  to  June  19,  1882,  on  this  lat- 
ter day  $24  for  rent  to  July  1,  1882,  then  commencing  at  that 
date,  $60  on  the  first  day  of  each  month  during  the  term. 

The  lessor  in  the  lease  was  James  Gibson,  and  it  was  signed 
and  sealed  on  his  behalf  by  the  defendants  below,  Morey  & 
Snow,  as  his  agents.  On  the  trial  the  plaintiff  gave  evidence 
tending  to  show  that  she  negotiated  for  the  lease  with  Snow 
in  the  absence  of  Morey;  that  she  inquired  of  him  whether 
there  was  any  sewer  gas  or  anything  wrong  with  the  hou8e;that 
he  replied,  ^  No,  there  is  nothing  wrong  except  some  slight  out- 
side repairs;"  that  upon  such  assurance  she  signed  the  lease, 
paid  the  first  month's  rent  and  moved  into  the  house,  May  22, 
1882,  for  the  purpose  of  keeping  therein  a  boarding  house,  of 
which  purpose  Snow  was  apprised  before  he  made  such  repre- 
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sentation.  Evidence  was  given  tending  to  show  that  daring 
the  term  of  the  tenant  of  the  said  house  the  previoas  year, 
sewer  gas  and  other  bad  odors,  etc.,  had  been  prevalent  in  the 
house,  and  that  Snow  knew  it;  but  that  the  house  had  under- 
gone investigation  and  repairs  between  that  time  and  the 
leasing  to  plaintiff  for  the  purpose  of  removing  such  nuisances, 
and  that  Snow  was  aware  of  such  facts  and  had  reason  to  be- 
lieve that  the  object  had  been  accomplished. 

The  evidence  tended  to  show  that  in  less  than  two  weeks 
after  plaintiff  took  possession  she  discovered  that  the  house 
was  seriously  affected  with  sewer  gas  (and  that  she  had  had 
previous  experience  with  it  in  aiiother  house)  ;  that  she  soon 
thereafter  made  complaint  about  it  to  the  defendants;  that  it 
not  only  continued  at  frequent  intervals,  but  became  more 
and  more  offensive;  that  after  this  discovery  she  not  only  re- 
mained in  occupation  of  the  house,  but  June  19, 1882,  paid  to 
defendants  $84,  being  the  amount  of  rent  in  full  to  July  1, 
1882;  that  although  subsequently,  her  health,  that  of  her  hired 
girl  and  some  of  her  boarders  became  impaired  and  seriously 
affected  in  consequence  of  the  presence,  as  she  claimed,  of 
sewer  gas  in  the  house,  and  many  of  her  boarders  left  her 
for  that  reason,  she  nevertheless  continued  in  the  occupation 
of  the  house. 

The  evidence  tends  to  show  that  she  held  on  to  the  posses- 
sion of  the  premises  for  a  long  period  after  she  discovered  the 
alleged  fraud.  Evidence  was  given  tending  to  show  that 
Morey  &  Snow  were  partners  in  the  real  estate  business  and 
renting  houses  as  agents  for  owners.  The  said  leane  was  given 
in  evidence  and  the  court  at  the  instance  of  the  plaintiff's 
counsel  gave  this  instruction  to  the  jury: 

"The  court  instructs  the  jury  that  this  action  is  not  brought 
upon  the  contract  or  lease  introduced  in  evidence  in  this  case 
but  upon  the  alleged  fraud  and  misrepresentations  set  forth 
in  the  declaration  and  for  the  alleged  loss  and  damage  result- 
ing therefrom  to  the  plaintiff,  and  the  jury  are  instructed 
that  the  covenants  contained  in  said  lease  would  not  be  bind- 
ing 9n  the  plaintiff  in  this  case,  if  the  jury  shall  believe  from 
the  evidence  and  under  the  instructions  of  the  court,  that  the 
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plaintiff  was  induced  to  sign  said  lease  by  the  frand  and  mis- 
representations of  the  defendants  as  charged  in  the  declara- 
tion." 

The  defendants  duly  excepted  to  the  giving  such  instructioa, 
and  judgment  having  passed  against  them  for  $1,100  damages 
they  bring  the  record  to  this  court  for  revision. 

Messrs.  Abbott,  Oliver  &  Showalteb,  for  appellants;  as 
to  proof  of  damages,  cited  1  Sedgwick  on  Damages,  7th  ed., 
606,  Vol.  II,  657;  Arnold  v.  Clark,  45  N.  Y.  253;  Drew  v. 
Beall,  62  111.  165;  Flynn  v.  Hatton,  43  Howard's  P.  R  333; 
Walker  v.  Swayzee,  3  Abbott's  P.  R  136;  0.  &  A.  R  R  Co. 
v.  Eice,  71  111.  567. 

If  engagements  to  repair  were  made  and  broken,  the'  rem- 
edy is  by  an  action  ex  contractu:  Arnold  v.  Clark,  45  N.  T. 
253. 

Messrs.  Monkoe  &  Leddy,  for  appellee. 

McAllister,  P.  J.  The  direction  by  the  court  to  the  jury, 
that  the  covenants  in  the  lease  given  in  evidence  were  not 
binding  on  the  plaintiff,  if  the  jury  should  believe  from  the 
evidence  that  the  plaintiff  was  induced  to  sign  said  lease  by 
the  frand  and  misrepresentations  of  the  defendants,  as  charged 
in  the  declaration,  was  equivalent  to  telling  the  jury  that 
such  lease  was  void  as  to  her,  if  she  were  so  induced  to  sign 
it,  irrespective  of  subsequent  circumstances.  We  think  the 
instruction  was  wrong  and  misleading. 

The  fraud  set  out  in  the  declaration  did  not  amount  to  fraud 
in  the  execution  of  the  instrument,  but  merely  to  a  fraudu- 
lent misrepresentation  as  to  a  collateral  matter.  Though  col- 
lateral it  was  material,  and  if  established  would  have  justified 
her,  upon  discovering  it,  to  have  disaffirmed  the  contract,  sur- 
rendered the  premises  to  the  lessor,  and  then,  if  this  was  done 
with  the  promptitude  required  by  law,  the  contract  would,  as  to 
her,  have  become  void.  But  if,  on  the  other  hand,  she,  after 
the  discovery  of  the  fraud,  omitted  to  disaffirm,  and  continued 
in  the  occupation  of  the  premises,  the  law  will  regard  he/*  as 
having  made  the  lease  good  and  binding  upon  her  by  electrx)n. 


First  District^— Octobeb  Term,  1883.       95 

Morey  et  al.  v.  Pierce. 

There  was  evidence  in  the  case  tending  to  show  that  the 
plaintiff  held  the  possession  of  the  premises  after  she  had 
discovered  the  fraud.  In  Allaire  v.  Whitney,  1  Hill.  (N.  Y.) 
484,  which  was  a  case  of  alleged  fraudulent  misrepresentation 
by  a  lessor,  the  court  says:  "It  is  not  necessary  to  deny  that 
where  a  vendee  or  lessee  takes  or  holds  possession  after  he  has 
discovered  the  fraud  of  the  vendor  or  lessor,  he  shall  not  be 
allowed  to  rescind  the  contract;  in  other  words,  to  say,  as  he 
always  may  do  in  the  first  instance,  that  the  whole  is  void." 
The  same  doctrine  is  re-afiirmed  in  the  same  case  by  the  title 
of  Whitney  v.  Allaire,  4  Denio,  554. 

The  position  of  a  lessee  in  this  respect  is  precisely  the  same 
as  that  of  a  vendee  of  real  or  personal  property.  The  general 
rule  is  well  stated  in  Mason  v.  Bovet,  1  Denio,  69.  The  court, 
by  Beardsley,  J.,  says:  "A  person  who  is  induced  to  part 
with  his  property  on  a  fraudulent  contract  may,  on  discover- 
ing the  fraud,  avoid  the  contract  and  claim  a  return  of  what 
he  has  advanced  upon  i  t.  Fraud  destroys  the  contract  ah  initio^ 
and  the  fraudulent  purchaser  has  no  title  (Chit,  on  Cont.  406, 
678  to  681,  Am.  ed.  of  1842).  But  if  the  party  defrauded  would 
disaffirm  the  contract  he  "must  do  so  at  the  earliest  practicable 
moment  after  discovery  of  the  cheat.  That  is  the  time  to 
make  his  election,  and  it  must  be  done  promptly  and  unreserv- 
edly. He  must  not  hesitate;  nor  can  he  be  allowed  to  deal 
with  the  subject-matter  of  the  contract  and  afterward  rescind 
it."    To  the  same  effect  is  Hall  v.  Fullerton,  69  111.  448. 

The  case  of  Allaire  -v.  Whitney,  supra^  is  authority  for  the 
position  that  even  if  the  plaintiff,  by  her  acts,  is  to  be  held  to 
have  affirmed  the  lease  and  made  it  gooS  by  election,  she  is 
not  thereby  debarred  of  her  action  to  recover  such  damas^es 
as  were  the  natural  and  proximate  result  of  the  fraud  if  the 
fraud  shall  be  proved.  But  whether  she  affirmed  or  dis- 
affirmed the  lease  upon  discovering  the  fraud  would  be  very 
material  in  determining  the  proper  rule  of  damages.  If  the 
lease  was  absolutely  void,  as  the  court  told  the  jury  it  would  be 
if  she  was  induced  to  sign  it  by  the  fraud  and  misrepresentations 
charged,  then  it  would  follow  as  settled  law  that  she  would 
be  entitled  to  recover  back  for  all  she  had  paid  or  done  under 
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it;  while  on  the  other  hand,  if  she  had  affirmed  it  or  made  it 
good  bj  election,  then  she  would  not  necessarily  be  entitled 
to  recover  back  the  rent  she  had  paid,  or  for  what  she  had 
done  under  it,  becanse  it  had  been  paid  and  done  in  perform- 
ance of  a  valid  covenant;  and  she  may  have  derived  some 
benefit  from  the  lease  and  ase  of  the  premises. 

Besides,  snch  fact  of  affirmance  might  be  an  important  ele- 
ment as  regards  the  question  whether  she  used  the  diligence 
to  prevent  the  accumulation  of  damages,  which  the  law  in 
such  cases  requires.  The  last  clause  of  the  instruction  as- 
sumes the  fact  of  fraud  and  misrepresentation  by  defendants 
when  the  evidence  was  confi.icting  as  to  that  fact. 

For  the  giving  that  instruction,  we  must  reverse  the  judg- 
ment and  remand  the  cause  for  a  new  trial. 

Beversed  and  remanded. 


Samuel  I.  Pope  et  al, 

14        96  „  Z* 

iWfl  n69  Elias  Lowitz. 

194b  *170 

1.  QuBSTiONS  OF  FACT— Instructions. — A  court  by  submitting  quea- 
tions  of  fact  to  a  juij,  impliedly  assures  them  that  there  is  evidence  tending 
to  prove  the  facts  so  admitted.  As  the  first  instruction  given  submitted 
questions  of  fact  which  were  not  based  on  the  evidence  it  was  erroneous. 

2.  Instructions  giving  undue  prominencb  to  certain  por- 
tions OP  BViDKNCB. — An  instruction  calling  the  attention  of  the  jury 
specially  to  certain  portions  of  the  evidence,  bearing  upon  the  question  of 
the  scope  of  a  party's  agency,  thus  giving  such  portions  undue  prominence 
and  omitting  other  facts  in  evidence  bearing  upon  the  same  question,  is  im- 
proper. 

3.  Illogical  instruction. — An  instruction  which  requires  the  jury 
to  find  as  to  certain  facts  and  then,  instead  of  instructing  them  as  to  the 
legal  consequences  of  such  facts  as  found,  announces  a  proposition  of  law 
which  in  no  way  follows  as  a  consequence  of  the  finding,  but  which  is 
equally  true  and  equally  applicable  to  the  case,  whichever  way  the  facts  sub- 
mitted are  determined,  is  illogical,  inconsequential  and  improper. 

4.  Agency — Payment  to  principal  of  money  wrongfully  ob- 
tained BY  AGENT — CONSEQUENCES. — If  an  employe  collects  from  a  county 
$1,000  of  money  due  his  employers  which  he  fails  to  account  for  to  them 
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and  for  which  he  is  owing  them,  and  by  wrongfully  assuming  to  act  as 
their  agent,  borrows  money  from  a  third  party,  and  a  portion  of  such  money 
60  obtained  is  paid  to  his  employers  in  satis&ction  of  the  county  indebted- 
ness, and  is  received  and  applied  by  them  on  the  supposition  that  it  came  from 
the  county  and  was  their  ihoney,  as  between  the  employe  and  his  employers, 
the  money  belongs  to  the  employers,  and  they  have  a  right  to  retain  it,  and 
the  fact  that  the  employers  subsequently  learn  that  their  employe,  wrongfully 
assuming  to  act  as  their  agent,  had  in  fact  borrowed  the  money  of  a  third 
party,  would  not  make  it  their  duty  to  refund  the  money  to  such  party  under 
penalty  of  being  deemed  in  law  to  have  ratified  the  unauthorized  act  of  their 
employe  so  as  to  become  liable  for  the  entire  loan. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
WiixiAM  H.  Babnuh,  Judge,  presiding.  Opinion  filed  De- 
cember 21,  1883. 

In  this  case,  a  judgment  in  favor  of  Elias  Lowitz,  the  plaint- 
iff, and  against  Samuel  I.  Pope  and  Charles  H.  Patten,  the 
defendants,  for  $1,550  and  costs,  was  entered  by  confession 
upon  a  cognovit  and  warrant  of  attorney,  and  afterward,  on 
motion  of  the  defendants,  proceedings  on  said  judgment  were 
stayed,  and  leave  was  given  to  the  defendants  to  plead.  The 
original  declaration  consisted  of  one  count  in  assumpsit,  upon 
a  promissory  note  for  $1,500,  dated  December  30,  1882,  due 
twenty-four  days  after  date,  purporting  to  be  executed  by  the 
defendants,  by  their  firm  name  of  Samuel  I.  Pope  &  Co.,  and 
payable  to  their  own  order,  and  by  them  indorsed,  said  note 
containing  in  the  body  of  it  a  warrant  of  attorney,  authoriz- 
ing a  confession  of  judgment  in  favor  of  the  holder,  for  the 
amount  appearing  to  be  due  thereon,  with  costs  and  attorney's 
fees.  Afterward,  by  leave  of  the  court,  the  plaintiff's  amended 
their  declaration  by  filing  the  common  money  counts,  and 
the  defendants  pleaded  the  general  issue,  and  upon  the  stipu- 
lation of  the  parties,  an  order  was  entered  giving  leave  to  the 
defendants  to  avail  themselves  on  the  trial,  under  said  plea, 
of  all  defenses,  the  same  as  though  properly  pleaded. 

It  appeared  in  evidence  that  the  defendants  were  engaged 
in  the  business  of  putting  into  public  and  private  buildings, 
machinery,  apparatus  and  fixtures  for  heating  such  buildings 
by  steam,  and  that  on  the  first  day  of  February,  1882,  they 
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employed  one  Samuel  R.  Bullock  to  serve  them  in  and  about 
their  said  businesa.  Said  contract  of  employment  was  reduced 
to  writing,  and  from  the  writing  it  appears  that  Bullock,  for 
certain  stipulated  wages,  agreed  to  devote  his  time,  energies 
and  business  abilities  to  the  service  of  the  defendants  for  the 
term  of  one  year,  and  to  do  everything  in  his  power  to  further 
the  interests,  increase  the  business,  and  well  and  truly  to  serve 
them  in  the  capacities  in  which  they  might  choose  to  employ 
him,  but  the  precise  nature  of  his  duties  and  extent  of  his 
powers  as  agent  were  not  marked  out  or  prescribed  by  the 
agreement 

Some  time  prior  to  the  date  of  the  note  in  suit,  the  defend- 
ants had  entered  into  a  contract  with  the  county  of  Cook 
for  putting  steam  heating  apparatus  into  the  county  infirm- 
aryj  and  the  business  of  carrying  on  said  contract,  and  of  col- 
lecting from  the  county  the  moneys  becoming  due  the  defend- 
ants thereunder,  was  committed  by  the  defendants  largely  to 
said  Bullock.  In  order  to  enable  the  defendants  to  realize  the 
moneys  due  them  from  the  county  in  advance  of  their  pay- 
ment in  regular  order,  Bullock,  as  it  seems,  made  an  arrange- 
ment with  one  E.  A.  Filkins,  who  was  then  clerk  of  the  county 
board,  by  which,  in  anticipation  of  the  coming  in  of  an  arch- 
itect's estimate,  he  could  draw  an  order  on  said  Filkins  as 
clerk  of  said  board,  for  the  whole  or  a  part  of  such  estimate, 
and  such  order  being  accepted  by  Filkins,  might  be  negotiated 
by  the  defendants  and  be  afterward  paid  by  the  county  treas- 
urer, out  of  the  moneys  payable  to  the  defendants  on  their 
contract.  This  scheme  was  communicated  by  Bullock  to  the 
defendants,  and  there  being  an  architect's  estimate  in  their 
favor  for  $5,088.82,  the  defendants  drew  an  order  on  Filkins 
for  $3,000,  payable  out  of  said  estimate,  and  delivered  it  to 
Bullock,  who  obtained  Filkins'  'acceptance.  The  order  was 
returned  to  the  defendants  and  by  them  negotiated,  and  it 
was  subsequently  paid  by  the  county.  Shortly  afterward,  as 
it  appears,  Bullock  collected  from  the  county  the  residue  of 
the  estimate,  and  paid  over  to  the  defendants  only  $1,088,  rep- 
resenting to  them  that  the  county  had  held  back  $1,000  until 
certain  boilers  should  be  furnished  for  the  infirmary,  and 


First  District — October  Term,  1883.       99 

Pope  et  al.  ▼.  Lowitz. 

that  when  Baid  boilers  should  be  delivered,  the  snm  so  held 
back  would  be  paid.  On  the  30th  day  of  December,  1882, 
the  date  of  the  note  in  snit,  Ballock  handed  to  the  defendants 
the  snnn  of  $1,000,  representing  to  them  that  it  was  the  money 
previously  retained  by  the  county  and  now  paid  over,  and  the 
defendants  so  received  and  applied  it. 

It  appears  that  on  the  28th  day  of  November,  1882,  Bullock, 
desiring  to  borrow  $1,000,  went  to  one  Julius  Jonas,  accom- 
panied by  Filkins,  and  applied  to  him  for  said  loan.  Bullock 
was  introduced  to  Jonas  by  Filkins,  as  a  member  of  the  de« 
fendants'  firm,and  Bullock  thereupon  produced  to  said  Jonas  an 
order  on  Filkins  for  said  snm  of  $1,000,  said  order  being  signed 
by  Bullock  in  the  name  of  the  defendants  and  accepted  by  Fil- 
kins, and  npon  said  order  obtained  from  Jonas  a  loan  for  that 
amount.  Said  order  was  subsequently  paid,  and  the  evidence 
tended  to  show  that  such  payment  was  made  with  the  $1,000 
collected  by  Bullock  from  the  county,  and  withheld  from 
the  defendants  as  above  stated. 

A  day  or  two  prior  to  the  date  of  the  note  in  suit,  Bullock 
applied  to  Jonas  for  a  further  loan  of  $1,500,  and  repeated  the 
representations  made  on  the  former  occasion  by  Filkins,  viz., 
that  he  was  a  partner  in  the  defendants'  firm.  Jonas  not 
having  the  money  introduced  Bullock  to  the  plaintiff,  and 
rehearsed  to  him  said  representations  as  to  Bullock's  relations 
to  the  defendants.  Bullock  claimed  that  he  wished  to  obtain 
the  proposed  loan  for  the  purpose  of  paying  the  defendants' 
employes,  and  as  security  for  said  loan  he  produced  an  order  for 
$1,500  on  the  clerk  of  the  county  board,  payable  to  the  order 
of  J.  Jonas  &  Co.,  and  signed  bv  him  in  the  name  of  the  de- 
fendants.  Said  order  did  not  appear  to  have  been  accepted 
by  the  clerk  of  the  board,  but  its  non-acceptance  was  accounted 
for  by  Bullock  by  the  fact  that  another  person  was  then  hold- 
ing that  office,  who  refused  to  accept  orders  of  that  character. 
Said  order  was  not  indorsed  or  assigned  by  the  payees,  J.  Jonas 
&  Co.,  but  the  plaintiff  received  it,  and  loaned  Bullock  $1,475, 
but  required  Bullock,  as  additional  security,  to  make  and 
execute  to  him,  in  the  name  of  the  defendants,  the  note  in 
question  in  this  suit    The  money  was  paid  over  by  the  plaint- 
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iff  to  Bullock,  in  a  check  for  $1,000,  another  check  for  $425 
and  $50  in  currency,  and  the  repayment  by  Bullock  to  the 
defendants  of  the  $1,000  withheld  from  them,  was  made  on 
the  same  day  Bullock  obtained  the  loan  from  the  plaintiff. 
The  defendants,  at  the  time  they  received  said  $1,000  from 
Bullock,  had  no  knowledge  of  the  source  from  which  he 
derived  it,  but  supposed  that  it  came  from  the  county  as 
represented  by  Bullock,  nor  had  they  any  knowledge  of  the 
loan  from  the  plaintiff,  or  of  the  execution  by  Bullock  of  said 
note  and  order. 

There  is  no  evidence  apart  from  the  representations  of 
Filkins  and  Bullock  to  Jonas  and  the  plaintiff,  that  Bullock 
was  in  fact  a  partner  in  the  defendants'  firm,  but  the  evidence 
is  directly  and  clearly  to  the  contrary.  It  does  not  appear 
that  the  defendants  had  any  knowledge  of  Bullock's  executing 
commercial  paper  in  their  name,  nor  is  there  any  evidence  of 
any  express  authority  on  his  part  to  do  so.  For  the  purpose 
of  showing  the  nature  and  extent  of  his  authority,  however, 
Filkins  was  called  as  a  witness,  who  testified  that  Pope,  one 
of  the  defendants,  in  a  conversation  with  him  in  relation  to 
the  defendants'  obtaining  a  contract  with  the  county,  said  that 
^'  Mr.  Bullock  represented  them,  the  defendants,  in  connec- 
tion with  Cook  county  affairs;  that  everything  he  did,  or 
was  necessary  for  him  to  do,  in  relation  to  the  matter,  would 
be  made  right  by  their  firm  in  every  way."  Also,  that  de- 
fendant Patten  on  another  occasion,  in  a  conversation  with  the 
witness,  said  that  ^^  In  all  things  connected  with  the  contract, 
Mr.  Bullock  was  authorized  to  act  for  them  in  every  particu- 
lar, for  the  purpose  of  securing  the  contract  and  carrying  it 
out,  and  in  doing  any  and  all  business  in  connection  with  it" 
It  also  appears  that  Bullock  was  in  fact  intrusted  by  the  de- 
fendants with  the  general  management  of  their  business 
growing  out  of  the  execution  of  their  contract  with  the  county. 

At  the  instance  of  the  plaintiff,  the  court  gave  to  the  jury 
the  following  instructions: 

1.  "If  the  jury  shall  believe  from  the  evidence,  that 
Samuel  R  Bullock  was  employed  by  the  defendants,  on  or 
about  the  Ist  day  of  February,  1882,  by  a  written  contract 
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entered  into  between  them,  and  by  which  contract  his  duties 
were  not  particularly  specified  and  pointed  out;  and  that,  after 
his  employment,  he  was,  by  the  defendants,  appointed  to  be 
foreman  of  their  store  and  business,  and  was  directed  from 
time  to  time  by  the  defendants,  or  either  of  them,  to  solicit 
work  from  public  and  private  corporations,  and  from  the 
county  of  Cook,  and  to  secure  from  the  board  of  commission- 
ers of  Cook  county,  if  he  could,  the  acceptance  of  the  defend- 
ants' bid  upon  the  hospital  and  infirmary  work,  and  to  secure 
the  contract  therefor;  and  that  the  defendants,  or  either  of 
them,  introduced  or  represented  him  to  E.  A.  Filkins  as  a 
representative  of,  or  as  interested  in,  the  business  of  the  firm 
of  Samuel  I.  Pope  &  Co.,  and  that  Mr.  Filkins  was  then  the 
chief  clerk  of  the  board  of  county  commissioners;  and  that  in 
so  i;.troducing  or  representing  Mr.  Bullock,  the  defendants,  or 
either  of  them,  told  Mr.  Filkins,  in  words  or  in  substance, 
that  he  was  their  representative,  and  had  the  power  and  au- 
thority to  act  for  them,  and  that  what  he  did  as  their  repre- 
sentative in  and  about  the  county  contract,  in  obtaining  and 
carrying  out  the  same,  they  would  approve  and  confirm,  then, 
whatever  Mr.  Bullock  thereafter  did  within  the  scope  of  his 
authoritv,  to  be  ascertained  from  the  evidence  under  the  in- 
structions  given  you,  was  binding  upon  the  defendants. 

2.  "  And  if  the  jury  shall  further  believe  from  the  evi- 
dence that  as  the  work  and  the  furnishing  of  materials  upon 
the  infirmar}'  contract  progressed,  the  defendants,  or  either  of 
them,  learned  through  Mr.  Bullock,  or  otherwise  knew,  how 
money  could  be  obtained  in  advance  of  payment  by  the  county, 
and  that  they,  or  either  of  them,  instructed  or  directed  Bullock 
to  aid  them  in  procuring  money  in  advance,  and  did  not  limit 
his  authority,  but  left  him  free  to  do  whatever  appeared  to  him 
in  his  discretion  to  be  necessary  or  proper  to  do  to  obtain  the 
money,  and  sent  him,  or  knowingly  permitted  him  to  go  to 
Mr.  Filkins  for  that  purpose,  without  expressing  or  indicating 
to  Mr.  Filkins  what  were  the  limits  of  Mr.  Bullock's  author- 
ity, or  whether  he  was  limited  at  all  as  to  the  number  of  or- 
ders he  might  draw,  if  any,  or  as  to  the  amount  of  money  he 
might  obtain,  if  any,  or  the  use  he  was  to  make  of  the  orders, 
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if  any,  in  getting  thein  cashed,  then  in  law  he  was  the  author- 
ized agent  of  the  defendants  to  do  whatever  was  necessarj  or 
proper  to  be  done  with  such  orders,  to  procure  the  money 
thereon  for  his  principals,  and  thej  are  bound  by  his  acts,  so 
far  as  the  jnry  shall  believe  from  the  evidence  he  did  act  with- 
in the  scope  of  his  authority  as  the  defendants'  agent. 

3.  '^  And  if  the  jury  shall  further  believe  from  all  the  evi- 
dence in  this  case,  that  Mr.  Bullock  was  authorized  by  the 
defendants,  or  either  of  them,  to  procure  or  draw  orders  upon 
Mr.  Filkins,  and  to  have  them  accepted  by  him,  and  to  get 
them  cashed,  and  that  Filkins,  as  chief  clerk  of  the  board  of 
commissioners,  and  Mr.  Townsend,  as  assistant  clerk,  (if  the 
jury  shall  find  from  the  evidence  that  he  was  assistant  clerk,) 
were  informed  of  such  authority,  and  that  being  so  informed, 
Mr.  Filkins  introduced  him  to  Mr.  Jonas  and  through  Mr. 
Jonas  to  the  plaintiff  in  this  suit,  and  that  Mr.  Townsend  in- 
troduced him  directly  to  the  plaintiff  in  this  suit,  as  a  person 
duly  authorized  by  the  defendants  to  raise  money  upon  such 
orders,  and  that  theplaintiff  herein,  in  good  faith,  and  relying 
upon  the  truth  of  what  had  been  so  told  him,  lent  to  Mr. 
Bullock  for  and  on  behalf  of  the  defendants,  the  sum  of 
$1,500  upon  an  order,  if  drawn  within  the  scope  of  authority, 
tlien  the  defendants  are  liable  in  this  case,  whether  Bullock 
had  the  power  to  sign  the  note  offered  in  evidence  or  not,  and 
in  that  case  the  verdict  of  the  jury  should  be  in  favor  of  the 
plaintiffs." 

4.  ^^  And  if  from  all  the  evidence  in  this  case,  and  from 
all  the  instructions  of  the  court,  the  jury  shall  find  that  the 
defendants  did  authorize  Bullock  to  draw  and  negotiate  the 
order  in  controversy, .or  orders  generally  for  money  in  advance 
of  the  architect's  estimates,  or  did  knowingly  permit  him  to 
do  so,  then,  although  the  jury  shall  believe  from  the  evidence 
that  his  authority  did  not  extend  so  far  as  to  justify  his  exe- 
cuting the  note  offered  in  evidence,  still  the  plaintiff  will  be 
entitled  to  recover  in  this  case,  provided  the  jury  shall  be- 
lieve from  the  evidence  that  he  lent  the  $1,500  to  Bullock  in 
good  faith,  and  relying  upon  the  order  which  has  been  given 
in  evidence  herein.    Authority  of  Bullock  to  execute  the 
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note  Is  not  necessary  to  be  proven  to  entitle  the  plaintiff  to 
recover,  provided  joa  believe  from  the  evidence  that  Bnllock 
was  authorized  to  execate  the  order  and  obtain  the  money 
npon  it,  and  that  he  did  actually  obtain  the  money  upon  it. 

5.  "  But,  although  the  jury  shall  believe  from  the  evidence 
that  Mr.  Bnllock  was  not  expressly  authorized  by  the  defendants 
to  draw  or  negotiate  the  $1,500  order  offered  in  evidence  in 
this  case,  yet,  if  the  jury  shall  believe  from  the  evidence  that 
he  did  it,  and  that  any  part  of  the  money  which  he  received 
from  the  plaintiff  upon  such  'order,  (if  he  did  so  receive  it,) 
was  delivered  or  paid  to  the  defendants  by  him,  and  that  such 
money  has  been  used  by  them  in  the  regular  course  of  their 
business,  with  knowledge  on  their  part  that  it  was  procured 
by  Bullock  npon  such  order,  then  they  are  liable  in  this  case 
to  the  plaintiff  for  the  full  amount  of  the  money,  if  any, 
which  he  lent  npon  such  order. 

6.  "  And  if  the  jury  shall  believe,  from  the  evidence,  that 
on  the  30th  day  of  December,  1882,  Mr.  Bullock  delivered 
to  the  defendants  the  sum  of  $1,000,  and  that  the  money  so 
delivered  was  a  part  of  the  money  he  received,  if  any,  from 
the  plaintiff,  and  if  the  jury  shall  further  believe  from  the 
evidence  that  they  did  not  know  the  source  from  which  Bul- 
lock received  the  money,  but  afterward  ascertained  the  truth 
to  be  that  it  came  from  the  plaintiff,  then  it  was  the  duty  of 
the  defendants,  if  they  wished  to  repudiate  Bullock's  au- 
thority to  obtain  it,  to  refund  such  mouey  to  the  plaintiff. 
The  law  will  not  permit  the  defendants,  under  such  circum- 
stances, to  retain  money,  if  obtained  upon  a  forged  order,  or 
upon  an  order  drawn  and  negotiated  without  authority  by 
their  agent  or  servant  or  employe,  an4  then  repudiate  the  or- 
der. By  keeping  the  money,  under  such  circumstances,  if 
proved,  they,  in  effect  and  in  law,  ratify  and  approve  what. 
Bullock  did,  and  are  thereby  estopped  from  denying  his  au- 
thority." 

The  /jury  thereupon  found  the  issues  for  the  plaintiff,  and 
assessed  his  damages  at  $1,500,  and  the  court,  after  denying 
the  defendants'  motion  for  a  new  trial,  vacated  the  judgment 
by  confession,  and  entered  judgment  in  favor  of  the  plaint- 
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iff  on  the  verdict     The  remaining  facts  are  sufficiently  stated 
in  the  opinion  of  the  court. 

Messrs.  Tagbbt  &  Cutting,  for  appellants;  that  without 
some  special  authority,  the  agent  can  not  bind  his  principal 
by  negotiable  instruments,  cited  Weber  v.  Williams  College, 
23  Pick.  302;  Rossiter  v.  Rossiter,  8  Wend.  495;  Smith  v. 
Gibson,  6  Blackf.  369;  Davidson  v.  Stanley,  2  Man.  &  G. 
721;  Gould  v.  Norfolk  Lead  Co.,  9  Cush.  338;  Lagow  v. 
Patterson,  1  Blackf.  252;  Temple  v.  Pomeroy,  4  Gray,  128. 

Only  repeated  recognition  of  authority  of  agent  to  draw 
bills  will  justify  conclusion  of  such  authority:  1  Parsons  on 
Notes  and  Bills,  100;  Page  v.  Stone,  10  Mete  160;  Temple  v. 
Pomeroy,  4  Gray,  128. 

In  interpreting  the  authority  of  the  agent,  it  is  to  be  con- 
strued strictly:  Daniel  on  Neg.  Inst.,  3d  ed.,  292;  Suwanee 
Mining  Co.  v.  McCall,  3  Head,  619. 

Language,  however  general  in  form,  when  used  in  connec- 
tion with  a  particular  subject-matter  will  be  presumed  to  be 
used  in  subordination  to  that  matter:  Story  on  Agency,  9th 
ed.,  §  62;  Wood  v.  McCain,  7  Ala.  800. 

Evidence  of  the  declarations  of  an  alleged  partner  in  the 
absence  of  his  copartners,  is  never  admissible  to  prove  a 
partnership  or  allowed  to  bind  copartners:  Gordon  v.  Bankard« 
37  III.  147;  Degan  v.  Singer,  41  111.  28. 

It  was  error  to  cross-examine  appellant  Patten  upon  an  ac- 
count before  it  had  been  mentioned  in  direct  examination  or 
offered  in  evidence:  Stafford  v.  Fargo,  35  111.  481;  Bell  v. 
Prewitt,  62  111.  36.1. 

An  instruction  which  sets  forth  at  length,  facts  as  testified 
to  by  plaintiff' 's  witnesses,  and,  upon  the  hypothesis  of  the 
belief  of  such  facts,  directs  the  jury  how  to  find,  is  objection- 
able: Village  of  Warren  v.  Wright,  103  111.  298:  Evans  v. 
George,  80  111.  51;  Martin  v.  Johnson,  89  111.  539;  Logg  v. 
The  People,  92  111.  589;  Ogden  v.  Kirby,  79  111.  555;  Eock- 
ford  Ins.  Co.  v.  Nelson,  75  111.  548. 

Instructions  not  based  upon  the  evidence  are  erroneous: 
Martin  v.  Johnson,  89  111.  537;  City  of  Freeport  v.  Isbell,  83 
111.  440;  Coggeshall  v.  Mates,  13  Brad  well,  117. 
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As  to  the  Bcope  of  authority  of  an  agent:  Evans  on  Agency, 
61;  Wurster  v.  Reitziuger,  6  Brad  well,  115:  Kerr  v.  Sharp, 
83  111.  199;  Stein  V.  Kendall,  1  Bradweli,  103;  Spooner  v. 
Thompson,  48  Vt  259;  Dickinson  v.  Inhabitants  of  Conway, 
12  Allen,  487;  Eeynolds  v.  Ferree,  86  III.  570;  Vincent  v. 
Ruther,  31  Tex.  77;  Story  on  Contracts,  §§  160-1;  Story  on 
Agency,  9th  ed.,  §  239. 

Mr.  G.  W.  Stanford,  for  appellee;  fts  to  evidence,  cited 
McBean  v.  Fox,  1  Bradweli,  177;  1  Greenleaf  on  Ev.,  §  113; 
Collins  V.  Swan,  7  Eobt.  (N.  Y.)  623. 

Althoagh  a  party's  name  to  an  instrument  may  be  a  for- 
gery, yet  he  may  so  far  approve  and  adopt  it  as  that  it  will  be 
as  binding  upon  him  as  though  he  had  in  fact  originally  exe- 
cuted it  himself:  Livings  v.  Wiler,  32  111.  387. 

One  can  not  take  the  profits  of  a  transaction  and  reject  the 
burdens:  Wharton  on  Agency,  89;  Toledo,  W.  &  W.  R.  R 
Co.  V.  Chew,  67  111.  378. 

Though  an  agent  exceed  his  authority,  the  principal  can 
not  adopt  one  part  of  it  and  reject  another:  Newell  v.  Hnrl- 
burt,  2  Vt  361;  Gray  v.  Otis,  11  Vt.  628;  Henderson  v. 
Cumraings,  44  111.  325;  Hurd  v.  Marple,  2  Bradweli,  402. 

Where  an  agent  does  any  act  for  the  use  of  his  principal, 
and  the  principal  enjoys  the  benefits  and  fruits  of  the  act,  he 
shall  not  afterward  be  allowed  to  say  the  act  was  illegal:  Rug- 
gles  V.  County  of  W.,  3  Mo.  348;  Cushman  v.  Lokeg,  2  Mass. 
105;  Low  V.  Conn.  &  P.  R.  R.  Co.,  46  K  H.  284. 

Declarations  made  by  an  agent  employed  in  negotiating  sale 
of  promissory  note,  regarding  purpose  for  which  same  was 
executed,  will  be  considered  fairly  within  the  scope  of  his 
agency,  and  will  bind  his  principal:  McBean  v.  Fox,  1  Brad- 
well,  177;  Bernstein  v.  Bernstein,  11  Bradweli,  238;  Wallace 
V.  Gould,  91  111.  15. 

Slight  circumstances  will  sometimes  suffice  to  raise  pre- 
sumption of  a  ratification:  Meister  v.  Cleveland  Dryer  Co.,  11 
Bradweli,  227. 

Bailey,  J.    The  assignments  of  error  in  this  case  which 
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principally  claim  our  attention  are  those  which  relate  to  the 
instructions  given  to  the  jury  at  the  instance  of  the  plaintiff. 
As  to  many  of  the  facts  in  the  case  there  is  no  serious  con- 
troversy. Thus,  it  is  not  disputed  that  the  defendants  em- 
ployed Bullock  as  their  agent,  and  authorized  him  to  take 
charge  of  various  matters  pertaining  to  their  business.  Nor 
is  it  disputed  that  while  he  was  acting  as  agent  for  the  defend- 
ants he  borrowed  of  the  plaintiff  the  money  in  controversy, 
and  executed  to  him,  in  the  name  of  the  defendants,  the  prom- 
issory note  and  order  which  the  plaintiff  now  holds.  Tlie 
main  controversy  relates  to  the  nature  and  extent  of  Bul- 
lock's authority  as  agent,  the  question  being  whether  he  was 
authorized  by  the  defendants  to  borrow  said  money  and  execute 
and  deliver  said  note  and  order  as  security  therefor. 

The  plaintiff's  first  instruction  enumerates  a  large  number 
of  facts  bearing  more  or  less  directly  upon  the  nature  and 
scope  of  said  agency,  and  then  tells  the  jury  that  if  they  find 
said  facts  from  the  evidence,  tlien,  whatever  Bullock  there- 
after did  within  the  scope  of  his  authority  was  binding  on  the 
defendants. 

One  objection  to  the  instruction  is,  that  some  at  least  of  the 
facts  which  the  jury  are  thus  directed  to  consider,  have  no  basis 
in  the  evidence.  For  instance,  the  jury  are  directed  to  find 
whether  Bullock,  after  his  employment,  was  appointed  by  tlie 
defendants  to  be  foreman  of  their  store  and  business.  We  find 
no  evidence  in  the  record  tending  to  show  such  appointment. 
The  utmost  that  can  be  said  is,  that  there  is  evidence  tending  to 
show  the  employment  of  Bullock  by  the  defendants  as  their 
general  agent  in  some  particular  matters  pertaining  to  their 
business,  but  it  nowhere  appears  that  he  was  appointed  fore- 
man of  their  business  generally.  Thus,  the  evidence  tends  to 
show  that  he  was  their  agent  or  representative  in  their  deal- 
ings with  the  county  of  Cook,  both  in  the  negotiation  of  con- 
tracts, and  in  carrying  such  contracts  out  and  doing  all 
business  in  connection  therewith.  These  Cook  county  con- 
tracts, however,  or  rather  the  one  contract  which  the  defend- 
ants are  shown  to  have  obtained  from  the  county,  constituted 
but  a  small  portion  of  the  aggregate  business  of  the  defend- 
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ants.  The  position  of  foreman  of  their  bnsiness  generally 
was  one  importing  more  ample  power  and  authority  than  tliat 
of  general  agent  in  respect  to  a  particnlar  matter  or  in  the 
performance  of  a  particular  contract. 

Tiie  instruction  further  required  the  jury  to  find  whether 
the  defendants  or  either  of  them  introduced  or  represented 
£ullock  to  Filkins,  the  clerk  of  the  board  of  county  commis- 
sioners, as  a  representative  of,  or  as  interested  in,  the  business 
of  the  defendants'  firm.  There  is  no  evidence  that  the  de- 
fendants introduced  Bullock  to  Filkins  as  interested  in  the 
business  of  their  firm,  or  that  they  made  any  representations 
to  Filkins  that  he  had  any  such  interest.  The  defendants 
testify  that  all  that  passed  between  them  and  Filkins  in  rela- 
tion to  the  character  and  extent  of  Bullock's  authority  was, 
that  they  answered  in  the  negative  a  question  put  to  them  by 
Filkins  as  to  whether  Bullock  was  their  partner.  Filkins,  on 
the  other  hand,  testifies  that  both  the  defendants  told  him 
that  Bullock  was  authorized  to  act  for  them  in  every  particu- 
lar in  securing  the  contract  and  in  carrying  it  out,  and  in  do- 
ing all  things  in  connection  with  it,  but  lie  does  not  pretend 
that  they  told  him  that  Bullock  had  any  interest  in  their 
business.  Having  an  interest  in  the  defendants'  business 
might  well  have  imported  to  the  minds  of  the  jury  the  rela- 
tion of  partner,  a  relation  which,  if  it  had  existed,  would  of 
itself  have  conferred  upon  Bullock  authority  to  borrow  the 
money  in  question  for  his  firm  and  execute  on  their  behalf 
commercial  paper  for  its  security.  The  court,  by  submitting 
these  questions  of  fact  to  the  jury,  impliedly  assured  tbera 
that  there  was  evidence  tending  to  prove  the  facts  so  sub- 
mitted. 

The  instruction  is  also  erroneous  in  calling  the  attention  of 
the  jury  especially  to  certain  portions  of  the  evidence  bear- 
ing upon  the  question  of  the  scope  of  BuUock^s  agency,  thus 
giving  them  undue  prominence,  and  omitting  other  facts  in 
evidence  bearing  upon  the  same  question.  It  is  like  saying 
to  the  jury, "  In  determining  the  scope  of  Bullock's  agency, 
these  are  the  facts  you  are  to  consider." 

But  there  is  a  still  more  serious  difiiculty  with  the  instruc- 
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tion.  It  is  wholly  illogical  and  inconsequential.  It  requires 
the  jnrv  to  find  as  to  certain  facts,  and  then,  instead  of  in- 
strnctii.^  them  as  to  the  legal  consequences  of  such  facts  as 
found,  announces  a  proposition  of  law  which  in  no  way  fol- 
lows as  a  consequence  of  the  finding,  but  which  is  equally 
true  and  equally  applicable  to  the  case,  whichever  way  the 
facts  submitted  are  determined.  The  material  question  is  as 
to  the  scope  of  Bullock's  agency,  but  instead  of  submitting 
that  question  to  the  jury  to  be  determined  either  from  direct 
proof  or  as  an  inference  from  other  evidential  facts,  it  merely 
requires  them  to  find  certain  facts  from  which  inferences, 
either  of  fact  or  of  law  as  to  the  scope  of  said  agency,  might 
have  been  drawn,  but  wholly  fails  to  tell  them  what  inferences 
would  be  proper,  or  what  the  force  or  effect  or  use  of  the 
facts,  if  found,  would  be  in  determining  the  issues  in  thecase. 
It  thus  merely  submits  to  the  jury  certain  facts  which  of 
themselves  and  apart  from  the  inferences  properly  deducible 
therefrom  are  unimportant,  and  follows  with  the  legal  truism 
that,  whatever  the  agent  did  within  the  scope  of  his  authority 
was  binding  on  his  principals.  Such  an  instruction,  instead 
of  aiding  the  jury  in  the  determination  of  the  issues,  could 
only  have  had  a  tendency  to  confuse  and  mislead  them. 

The  second  instruction  told  the  jury,  in  substance,  that  if 
the  defendants  instructed  or  directed  Bullock  to  aid  them  in 
procuring  money  in  advance  of  its  payment  by  the  county, 
and  did  not  limit  his  authority,  but  left  him  free  to  do  what- 
ever appeared  to  him  in  his  discretion  to  be  necessary  or 
proper  to  do  to  obtain  the  money,  and  sent  him,  or  knowingly 
permitted  him  to  go  to  Filkins  for  that  purpose,  without  ex- 
pressing or  indicating  to  Filkins  what  were  the  limits  of  his 
authority,  or  whether  he  was  limited  at  all  as  to  the  number 
of  orders  he  might  draw,  or  as  to  the  amount  of  money  he 
might  obtain,  or  the  use  he  was  to  make  of  the  orders  in  get- 
ting them  cashed,  then  in  law  he  was  the  authorized  agent 
of  the  defendants  to  do  whatever  was  necessary  or  proper  to 
be  done  with  such  orders  to  procure  the  money  thereon  for 
his  principals,  and  they  are  bound  by  his  acts,  so  far  as  he 
acted  within  the  scope  of  his  authority. 
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As  Ballock  himself  was  not  a  witness,  the  only  evidence  of 
the  facts  treated  of  in  this  instruction  is  to  be  found  in  the 
testimony  of  the  defendants.  Patten  testifies  that  shortly 
after  handing  in  the  schedule  for  their  first  estimate,  Bnllock 
told  him  that  there  was  a  custom  at  the  county  ofSces  oi 
allowing  drafts  to  be  made  against  the  anticipated  estimates  in 
such  form  as  to  be  available  at  the  bank;  that  Patten  told 
liim  to  go  and  find  out  what  the  custom  was,  and  he  there- 
upon went  and  procured  two  blank  orders  of  the  form  used 
by  the  county  oflices  for  that  purpose.  Tliese  were  orders  on 
Filkins,  as  clerk  of  the  county  board,  payable  out  of  the  esti* 
mates,  and  authorizing  the  holder  to  receipt  to  the  county 
therefor.  These  blanks  were  both  filled  up  by  Patten  for  the 
same  sum,  viz:  $3,000,  and  signed  with  his  firm  name,  Bul- 
lock telling  him  that  one  was  to  be  filed  with  the  county 
treasurer  as  his  guide  in  paying  the  estimate,  the  other  to  be 
retained  by  the  defendants.  Patten  then  delivered  both  of 
said  papers  to  Bnllock  to  take  to  Filkins  to  get  his  acceptance 
and  one  of  them  was  atterward  returned  to  Patten  duly  ac- 
cepted by  Filkins.  This  order  was  subsequently  negotiated 
by  Patten  at  the  defendants'  bank.  It  does  not  appear  that 
the  defendants  ever  employed  or  directed  Bullock  to  assist 
them  in  obtaining  money  or  orders  of  this  character,  or  that 
they  sent  him  to  Filkins  for  that  purpose,  on  any  other  occa- 
sion or  in  any  other  way,  nor  does  it  appear  that  they  had  any 
knowledge  of  his  going  to  Filkins  at  any  other  time  on  that 
business,  or  of  his  drawing  or  negotiating  or  attempting  to 
negotiate  any  other  orders  whatever.  Such  being  the  facts 
presented  by  the  record,  it  is  manifest  that  the  foregoing  in- 
struction is  a  mere  perversion  of  the  evidence.  It  not  only 
directs  the  jury  to  find  upon  facts  of  which  there  is  no  evi- 
dence,  but  authorizes  inferences  from  those  facts  of  which  the 
record  furnishes  no  warrant. 

The  fourth  instruction  requires  the  jury,  among  other 
things,  to  find  whether  the  defendants  knowingly  permitted 
Bullock  to  draw  the  order  in  controversy,  or  to  draw  and  ne- 
gotiate orders  generally  for  money  in  advance  of  the  archi- 
tect's estimates.    There  is  no  evidence  that  the  defendants 
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had  any  knowledge  whatever  of  the  fact  that  Bullock  had 
drawn  or  negotiated  the  order  in  question  until  a  considera- 
ble time  afterward,  nor  do  we  find  any  evidence  of  their 
knowledge  of  his  drawing  or  negotiating  any  other  orders  of 
the  same  character,  and  much  less  do  we  find  evidence  of  the 
defendants  knowingly  permitting  him  to  draw  or  negotiate 
such  orders.  The  instruction  to  this  extent  has  no  evidence 
to  support  it,  and  is  therefore  erroneous. 

The  fifth  instruction  holds,  that  even  if  Bullock  was  not 
authorized  to  draw  or  negotiate  the  order  in  question,  yet  if 
he  did  so,  and  paid  over  to  the  defendants  a  portion  of  the 
money  which  he  obtained  on  it,  and  that  they  received  it,  and 
used  it  in  their  business  with  knowledge  as  to  how  it  was  pro- 
cured, they  are  liable  for  the  full  amount  of  the  money  lent 
on  the  order.  The  sixth  instruction  goes  further,  and  holds 
that  even  if  the  defendants,  at  the  time  they  received  a  part 
of  said  money,  did  not  know  the  source  from  which  Bullock 
obtained  it,  but  afterward  ascertained  that  it  came  from  the 
plaintiif,  then  it  was  the  duty  of  the  defendants,  if  they 
wished  to  repudiate  Bullock's  authority  to  borrow  it,  to  refund 
the  money  to  the  plaintifi^,  and  that  by  keeping  it  they  ratified 
Bullock's  authority,  and  are  estopped  from  denying  it. 

Had  there  been  evidence  tending  to  show  that  a  portion  of 
the  money  obtained  by  Bullock  from  the  plaintiff  was  paid 
over  to  the  defendants,  and  that  they  received  and  retained  it, 
knowing  at  the  time  the  source  from  which,  and  the  circum- 
stances under  which,  Bullock  obtained  it,  the  proposition  of 
law  announced  in  the  fifth  instruction  would  doubtless  be 
correct  Such  acts  on  the  part  of  the  defendants  would  be  a 
ratification  of  the  unauthorized  act  of  their  agent.  But  we 
are  unaule  to  find  any  evidence  in  the  record  tending  to  show 
such  knowledge  on  their  part. 

On  the  day  the  loan  was  obtained,  Bullock  paid  the  defend- 
ants $1,000,  representing  to  them  that  it  was  money  collected 
by  him  from  the  county,  being  the  sum  previously  withheld 
by  the  county  ofiicers,  and  there  is  no  evidence  that  the 
defendants  had  any  knowledge  that  the  representation  was 
untrue.    And  we  find  no  evidence,,  apart  from  the  mere  coin- 
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cidence  in  dates,  that  said  money  was  in  fact  a  part  of  the 
money  borrowed  from  the  plaintiff.  The  extract  frpm  the 
defendants'  connsePs  opening  address  to  the  jury,  embodied 
in  the  bill  of  exceptions,  in  which  he  admitted  that  it  might 
be  a  part  of  the  money  borrowed,  if  to  be  regarded  as  legiti- 
mate evidence  at  all,  neither  proves  nor  tends  to  prove  that  it 
was  so  in  fact. 

Bnt  the  proposition  laid  down  in  the  sixth  instruction  is,  we 
think,  clearly  erroneous.  Prior  to  the  date  of  the  loan  from  tlie 
plaintiff,  Bullock  had  collected  from  the  connty  $1,000  of  the 
defendants'  money  which  he  had  failed  to  account  for  to  them, 
and  for  which  he  was  owing  them.  The  money  obtained  by 
Bullock  from  the  plaintiff,  if  paid  to  the  defendants  at  all, 
was  paid  in  satisfaction  of  that  indebtedness,  and  was  received 
and  applied  by  die  defendants  on  the  supposition  that  it  came 
from  the  county  and  was  their  money.  As  between  them  and 
Bullock,  it  belonged  to  them,  and  they  had  a  right  to  retain  it. 
Did  their  learning  some  time  afterward  that  Bullock,  wrong- 
fully assuming  to  act  as  their  agent,  had  in  fact  borrowed  it 
from  the  plaintiff,  make  it  their  duty  to  refund  the  money  to 
the  plaintiff  under  penalty  of  being  deemed  in  law  to  have 
ratified  the  unauthorized  act  of  Bullock  so  as  to  become  liable 
for  the  entire  loant  This  question  is  satisfactorily  answered 
by  the  case  of  Spooner  v.  Thompson,  48  Vt.  259.  There  an 
agent  employed  to  buy  goods  for  a  principal,  and  to  sell  them 
at  the  principal's  store,  borrowed  some  money  on  the  credit 
of  the  principal,  without  authority,  and  put  into  the  principal's 
business,  without  the  knowledge  of  the  latter;  it  was  held  that 
the  principal  was  not  liable  therefor  to  the  person  from  whom 
it  was  borrowed,  in  the  absence  of  a  promise  to  pay,  the  court 
citing  and  applying  the  maxim  that  a  party  can  not  be  made 
the  debtor  of  anotlier  without  his  own  consent  The  case  of 
Tliatcher  v.  Pray,  113  Mass.  291,  is  also  in  point  There  the 
plaintiff  left  a  horse  in  the  custody  of  one  Gray  to  be  kept 
for  him  through  the  winter,  but  gave  him  no  authority  to  sell 
it  Gray  afterward  sold  the  horse  to  the  defendant,  and 
received  in  payment  therefor  a  check  which  he  indorsed  and 
delivered  to  the  plaintiff  in  payment  of  a  debt  which  he  owed 
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hitn,  and  the  plaintiff,  in  ignorance  of  the  sale,  collected  the 
check,  and  applied  the  proceeds  to  the  payment  of  the  debt^ 
In  an  action  to  recover  the  valne  of  the  horse,  it  was  held, 
that  the  plaintiff's  receipt  and  collection  of  the  check  was  not 
a  ratification  of  the  sale,  and  that  he  had  a  right  to  receive 
and  appropriate  the  check  to  the  extinguishment  of  the  debt 
in  payment  of  which  it  was  given  to  him. 

Other  questions  are  raised  by  counsel  which  we  do  not  deem 
it  necessary  to  consider,  but  for  the  error  in  the  instructions 
above  pointed  out,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Cleveland  Co-operative  Stove  Company 

V. 

Thomas  F.  Wheeleb, 

1.  Hearsay  bvidbnce. — Appellee  was  occDpying  a  lower  floor  of  a 
building  of  which  appellant  occupied  the  entire  upper  floor.  Appellee 
sued  appellant  for  an  iiyury  to  goods  caused  by  an  overflow  of  water  from 
a  water-closet  in  appellant^s  store.  The  statements  of  appellant's  porter 
as  to  his  having  found  the  soil  pipe  to  the  water-closet  stopped  up  with  paper 
when  he  returned  from  church  on  the  night  of  the  overflow,  and  how  he 
removed  it,  were  admitted  in  evidence  on  behalf  of  appellee.  Held^ 
that  these  statements  were  inadmissible,  being  mere  hearsay  evidence,  since 
the  porter  was  in  the  performance  of  no  act  in  the  course  of  his  employ- 
ment by  appellant  at  the  time  of  the  declarations  made  by  him,  and  they 
were  the  statements  of  a  past  occurrence  resting  entirely  upon  the  credit  of 
the  person  making  them. 

2.  Questions  pertinent  to  the  issue.— Where  it  was  averred  in  the 
declaration  and  shown  by  the  evidence  that  appellee,  suing  appellant  for 
an  injury  to  goods  from  an  overflow  of  water,  occupied  the  store  jointly 
with  a  company  who  were  dealers  in  the  same  kind  of  goods  as  appellee, 
and  that  the  company  had  an  agent  in  charge  of  the  goods,  and  appellee 
in  his  examination  in  chief  testified  in  a  general  way  that  he  owned  part  of 
the  goods  and  held  a  part  for  other  parties.  Held^  that  appellant's  counsel 
had  a  right  to  cioss-examine  him  on  the  matter  of  ownership.  Where  ques- 
tions put  and  excluded  are  pertinent  to  the  point  in  issue,  the  court  is  bound 
to  assume  that  the  evidence  called  for  would  have  been  material. 
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3.  Lease— Tenants  holding  sbparatsly  fbom  same  landlord.—^ 
Where  plaintiff  occapyiDg  the  same  building  with  defendant  sued  defend- 
ant for  an  injury  caused  by  an  overflow  of  water  from  defendant's  store  , 
upon  plaintiff's  goods,  and  both  parties  held  separately  as  tenants  of  j 
the  same  landlord,  it  was  error  to  admit  in  evidence,  against  defendant's  i 
objection,  defendant's  lease.  Plaintiff  was  no  party  to  such  instrument,  ' 
and  the  only  duties  or  obligations  thereby  imposed  or  created  were  solely 

to  the  lessor. 

4.  RESPONSiBn^mr  ov  occupant  of  preicises— RBPAiR8.~It  is  a 
general  rule  of  law  that  the  occupant  of  premises  is  responsible  for 
iiguries  received  in  consequence  of  a  failure  to  keep  them  in  repair. 

Appeal  from  the  Superior  Conrt  of  Cook  county;  the  Hon. 
EoLLiN  S.  Williamson,  Judge,  presiding.  Opinion  filed  De- 
cember 21,  1883. 

The  appellee,  Wheeler,  on  and  before  Nov.  80, 1882,  was  in 
the  occnpation  of  the  lower  floor  of  store  No.  203  Lake  street, 
Chicago,  and  carrying  on  there  the  business  of  leather  mer- 
chant, having  a  stock  of  leather  goods  in  said  store,  while 
the  appellant  corporation  occupied  the  entire  floor  above  ap« 
pellee'S  store  for  its  business,  both  parties  holding  separately 
as  tenants  of  the  same  landlord.     There  was  a  water-closet 
in  appellant's  store,  over  that  of  appellee,  which  was  under 
the  care,  control  and  management  of  appellant;   and  some 
time  after  appellee's  store  was  closed  on  said  30th  of  No-  - 
vember,  and  during  the  night  of  that  day,  there  was  an  over- 
flow from  said  closet,  and  the  water  ran  down  into  appellee's 
fitore  and  upon  the  leather  there,  doing  damage  to  a  portion 
of  it    This  action  was  brought  by  appellee,  Wheeler,  against 
the  appellant,  to  recover  the  damage  so  sustained,  on  the 
ground  that  it  was  the  result  of  negligence  on  the  part  of 
the  appellant,  its  agent  and  servant,  in  the  care  and  man- 
agemeDt  of  said  water-closet.    On  the  trial  under  the  general 
issue,  the  plaintiff  gave  evidence  tending  to  show  the  situa- 
tion and  occnpation  of  the  premises  of  the  respective  parties. 
The  plaintiff,  as  a  witness  in  his  own  behalf,  testified  that 
the  Eagle  Tanning  Works  occupied  the  lower  floor  jointly 
with  him;  that  it  had  goods  there,  and  an  agent  of  the  name 
of  McConnell  in  charge;  that  he,  plaintiff,  was  connected 
with  the  Eagle  Tanning  Works  Company,  and  was  a  stock- 
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holder  therein,  but  that  his  business  was  separate  from  that 
of  the  company.  The  witness  testified  that  the  water  ran  on 
to  thirty  or  forty  thousand  dollars  worth  of  property,  and 
that  the  water  did  damage  to  his  leather  to  the  amount  of 
$2,076.56.  On  cross-examination  by  defendant's  counsel,  the 
witness  said  he  was  tlie  owner  of  most  of  the  property;  some 
of  it  he  was  selling  for  other  people.  The  witness  was  then 
asked  to  state  what  he  owned  and  what  belonged  to  some- 
body else.  To  this  inquiry,  the  plaintiff's  counsel  objected, 
the  court  sustained  the  objection,  and  defendant's  counsel  ex- 
cepted. The  witness  was  then  asked  to  state  what  part  of 
the  property  was  his  own  absolute  property.  This  was  ob- 
jected to  in  like  manner,  the  objection  sustained  by  the  court 
and  exception  by  plaintiff.  The  court  permitted  one  Clark, 
a  private  watchman  belonging  to  Pinkerton's  force,  to  testify 
that  about  half  past  twelve  o'clock  of  the  night  in  question  he 
went  to  the  street  door  of  the  stairs  leading  up  to  defendant's 
store,  and  called  up  the  colored  porter;  that  the  latter  told 
witness  that  when  he  (the  porter)  came  back  from  church 
that  evening — that  night,  that  he  caught  the  water  running 
over  the  floor,  as  the  soil  pipe  was  stopped  up  with  paper, 
and  he  got  an  umbrella  cane,  and  poked  the  paper  down 
through  the  soil  pipe.  The  defendant's  counsel  objected  to 
the  witness  telling  what  the  porter  said;  but  the  court  over- 
ruled tlie  objection,  and  exception  by  defendant  was  duly  taken. 
The  conrt  permitted  the  plaintiff's  counsel  to  introduce  in 
evidence  the  lease  between  the  defendant  and  its  landlord, 
which  contained  stringent  covenants  on  the  part  of  the  de- 
fendant as  to  repairs.  This  was  also  objected  to  by  defend- 
ant, and  exception  duly  taken.  The  jnry  found  the  defend- 
ant guilty,  and  assessed  plaintiff's  damages  at  $2,076.56,  for 
which  judgment  passed,  and  defendant  brings  the  record  to 
this  court 

Mr.  Sidney  Thomas  and  Mr.  C.  C.  Kohlsaat,  for  appellant; 
that  the  presence  of  a  fish  in  the  supply  valve  of  a  water- 
closet  without  the  knowledge  or  fault  of  the  defendant,  caus- 
ing a  continuous  flow  of  water  which  floods  a  building  is  an 
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inevitable  accident  for  which  no  recovery  can  be  had,  cited 
Carstairs  v.  Taylor,  L.  R  C.  Ex.  217;  Chicago  v.  Lavelle,  83 
111.  482;  Hodgson  v.  Dexter,  1  Cranch,  C.  N.,  109;  Boss  v. 
Feddew,  1  Thompson  on  Neg.,  §  6,  p.  91. 

Contribatory  negligence  on  the  part  of  the  plaintiff  will 
defeat  his  action  nnlesB  it  appears  that  the  defendant  was 
guilty  of  gross  negligence:  Village  of  Kewanee  v.  Depew,  80 
ill.  n9;  C,  B.  &  Q.  R  R  Co.  v.  Van  Patten,  64  111.  610; 
City  of  Qnincy  v.  Barker,  81  HI.  300;  Town  of  Earlville  v. 
Carter,  6  Brad  well,  421;  Folsora  v.  Town  of  XJnderhill,  36 
Vt  691;  Buckingham  v.  Fisher,  70  111.  122;  Ortmayer  v. 
Johnson,  45  111.  469;  T.,  W.  &  W.  Ry.  Co.  v.  Black,  88  111. 
112;  C.  &  N.  W.  Ry.  Co.  v.  Scates,  90  111.  586;  I.,  B.  &  W. 
Ry.  Co.  V.  Flanigan,  77  III  365. 

The  evidence  as  to  the  declarations  of  the  porter  was  inad- 
missible: Luby  V.  Hudson  River  R  R  Co.,  17  N.  T.  Court  of 
Appeals,  131;  Whi taker  v.  8th  Ave.  R  R  Co.,  51  N.  Y.  295; 
Bellefontaine  R  R.  Co.  v.  Hunter,  33  Ind.  335;  Robinson  v. 
Fitchburg  R  R  Co.,  7  Gray,  92;  Moore  v.  Conn.  R  R  Co.,  1 
Greenlelif  on  Ev.,  §  113;  Story  on  Agency,  §§  134, 185-137; 
Kent  V.  Mason,  79  111.  660;  Ohio  &  Memphis  R  R  Co.  v. 
Porter,  92  III.  437;  Wabash,  St.  L.  &  R  Ry.  Co.  v.  Fenton, 
12  Bradwell,  417;  Rogers  v.  McCane,  19  Mo.  670;  Ladd  v. 
Congins,  35  Mo.  613;  Mich.  C.  R  R  Co.  v.  Gougar,  55  111. 
503;  Mich.  C.  R  R  Co.  v.  Carrow,  73  111.  348;  1  Greenleaf 
on  Ev.,  §§  113  and  114. 

Tlie  evidence  as  to  prior  leakages  was  irrelevant:  1  Green- 
leaf  on  Ev.,  §§  51,  52;  Malcomson  v.  Clayton,  13  Moore,  P. 
C.  C.  198. 

The  covenants  of  defendant's  lease  were  incompetent: 
Swords  v.  Edgar,  59  N.  Y.  28;  Clancy  v.  Bryne,  56  N.  Y.  129. 

It  was  error  to  admit  over  appellant's  objections,  irrelevant 
though  immaterial  evidence,  which  tended  to  mislead:  Harris 
V.  Miner,  28  111.  155;  Denman  v.  Bloomer,  11  111.  177;  Cough- 
lin  V.  The  People,  18  HI.  266;  Kelderhouse  v.  Saveland,  1 
Bradwell,  65. 

As  to  the  admission  of  newly  discovered  evidence:  Sollman 
V.Becker,  85  111.  183;  Edgmon  v.  Ashelby,  76  111.  161;  Bow- 
ers V.  The  People,  74  111.  418. 
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Mr.  Geo.  O.  Ide,  for  appellee;  that  appellant  having  ex- 
clusive use  of  the  closet  and  being  under  the  legal  as  well  as 
the  assumed  duty  of  keeping  the  closet  in  repair  and  safe  con- 
dition was  presumptively  responsible  for  the  damage  from  the 
overflow,  cited  Warner  v.  Kauffman,  2  Phila.  259;  Mendel  v. 
Fink,  8  Bradwell,  383;  Chicago  City  Ey.  Co.  v.  Lewis,  5 
Bradwell,  242-6. 

As  to  combined  negligence  and  accident:  City  of  Joliet  v. 
Verley,  36  111.  60;  City  of  Bloomington  v.  Bay,  42  111.  610; 
City  of  Aurora  v.  Pulfer,  66  111.  276. 

The  statement  by  appellant's  servant  while  in  the  scope  of 
his  employment  was  admissible  as  it  was  part  of  the  res  gestce: 
Wallace  v.  Goold,  91  111.  16;  O.  &  M.  R.  R  Co.  v.  Porter, 
92  111.  437;  Merchants  D.  T.  Co.  v.  Leysor,  89  111.  44. 

Appellee  had  the  lawful  right  to  sue  and  recover  for  the 
entire  amount  of  damage  done,  whether  he  owned  the  whole 
or  held  a  part  only  as  bailee  for  others.  He  was  in  lawful 
possession  of  the  whole  and  as  against  him,  appellant,  as  a 
mere  tort  feasor  could  not  question  his  right  to  recover  the 
entire  amount  of  damage  proved:  Benjamin  v.  Streinple,  13 
111.  468;  Winne  v.  Hammond,  37  111.  105;  C.  &  N.  W.  Ry. 
Co.  V.  Shultz,  66  111.  421;  P.  P.  &  J.  R  R  Co.  v.  Mclntire, 
39  111.  298;  Q.  W.  R  R  Co.  v.  McComas,  33  111.  187;  C.  & 
A.  R  R  Co.  V.  Shea,  66  111.  480;  Green  v.  Clarke,  2  Kernan, 
343. 

As  to  diligence  in  discovering  new  evidence:  Champion  v. 
Ulmer,  70  111.  322;  Wright  v.  Gould,  73  111.  56;  Union  Roll- 
ing  Mill  Co.  v.  Gillen,  100  111,  62;  Meyer  v.  Mead,  83  111.  19; 
Dyer  v.  The  People,  84  111.  624. 

McAllister,  P.  J.  The  damages  which  the  plaintiff  would 
be  entitled  to  recover  in  respect  of  the  injury  complained  of 
would  be  limited  to  such  as  were  proximately  consequent 
upon  an  injury  to  goods  in  which  he  had  some  property, 
either  absolute,  special  or  qualified,  or  goods  which  he  had  in 
charge  under  such  circumstances  or  relations,  as  that  he 
would  be  legally  accountable  to  some  third  party.  The  cir- 
cumstance alone  that  the  goods  alleged  to  have  been  injured 
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were  there  in  the  store  of  which  he  was  an  occupant,  would 
not  raise  a  prima  facie  presumption  of  property  in  him  be- 
cause it  was  averred  in  the  declaration  and  shown  by  the  evi- 
dence that  he  occupied  the  store  jointly  with  the  Eagle  Tan- 
ning Works  Company,  dealers  in  the  same  kind  of  goods,  and 
that  they  had  an  agent,  Mr.  McConnell,  in  charge  of  them. 

The  plaintiff,  in  his  examination  in  chief,  testified  in  a  gen- 
eral way,  that  he  owned  part  of  the  goods  in  question,  and 
held  a  part  for  other  parties.  Whereupon  the  defendant's 
counsel  innocently  supposing  that  this  case  was  in  no  wise 
different  from  others,  and  that  the  defendant  was  not  conclu- 
sively bound  by  what  the  plaintiff  had  stated  upon  these 
points  in  his  direct  examination,  proceeded  to  cross-examine 
him  on  the  matter,  when,  upon  objection  of  plaintiff's  coun- 
sel, the  court  stopped  the  inquiry  and  excluded  the  evidence. 

It  is  obvious,  from  this  bare  statement,  that  such  ruling 
was  erroneous.  It  might  have  turned  out  when  the  plaintiff 
was  brought  close  down  to  particular  facts,  that  he  was  the 
owner  of  a  very  small  portion  of  the  goods,  and  that  as  to 
those  of  which  in  a  general  way  he  had  claimed  to  be  bailee, 
there  was  no  bailment  at  all  so  far  as  he  was  concerned;  that 
they  belonged  to  the  Eagle  Tanning  Works  Company,  and 
were  at  that  time  in  the  custody  of  their  agent,  McConnell. 

It  is  enough,  however,  that  the  questions  put  and  excluded 
were  pertinent  to  a  point  in  issue  in  which  case  the  court  is 
bound  to  assume  that  the  evidence  called  for  would  have  been 
material.  2  Pliil.  on  Ev.,  Cowen,  Hills  &  K's  Notes,  p.  903; 
Halsey  v.  Jarvis,  7  Bosw.  461. 

The  admission  in  evidence  on  behalf  of  the  plaintiff,  of  the 
statements  made  by  the  defendant's  porter  as  to  his  having 
found  the  soil  pipe  to  the  water-closet  stopped  up  with  paper 
when  he  returned  from  church,  and  how  he  removed  it,  was 
manifestly  improper.  The  porter  was  in  the  performance  of 
no  act  in  the  course  of  his  employment  by  the  defendant,  at 
the  time  of  the  declaration  made  by  him.  The  injury,  the 
principal  event,  was  completed.  They  were  the  statements  of 
a  past  occurrence,  and  resting  entirely  upon  the  credit  of  the 
person  making  them.    They  can  not  be  regarded  as  a  part  of 
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the  re8  geatWj  but  must  be  taken  as  mere  hearsay  evidence. 
The  porter  shonid  have  been  called  as  a  witness.  But  it  was 
urged  bj  appellee's  counsel  that  this  evidence  was  not  objected 
to  by  defendant  in  apt  time.  The  answer  to  that  is,  that  the 
presiding  judge  has  certified  in  the  bill  of  exceptions,  that 
to  the  admission  of  that  evidence,  the  defendant's  counsel 
then  and  there  duly  excepted.  Besides,  it  appears  from  the 
record  that  defendant's  counsel  was  prevented  from  moving 
to  strike  it  out  or  to  exclude  it,  by  the  court  saying  he  should 
let  it  stand,  and  would  not  change  his  ruling  if  the  plaintiff 
wanted  it  to  stay  there. 

We  are  of  opinion  that  the  court  erred  in  admitting  in  evi- 
dence against  the  defendant's  objections,  the  lease  between 
the  Couch  estate  as  lessor,  and  the  defendant  as  lessee  of  the 
premises  occupied  by  the  defendant,  and  in  which  the  water- 
closet  in  question  was  located.  The  plaintiff  was  no  party  to 
such  instrument,  and  therefore  no  legal  duty  could  arise,  on 
the  part  of  the  defendant,  toward  the  plaintiff,  from  that 
instrument  or  any  covenants  contained  in  it,  since  the  only 
duties  or  obligations  thereby  imposed  or  created,  were  solely 
to  the  lessor. 

It  was  not  required  to  show  the  extent  of  the  defendant's 
possession,  because  that  was  obvious  and  well  understood. 
It  is  a  general  rule  of  law  that  the  occupant  of  premises  is 
responsible  for  injuries  received  in  consequence  of  a  failure  to 
keep  them  in  repair.  Gridley  v.  City  of  Bloomington,  68  111. 
47. 

To  admit  the  lease  in  evidence,  was  simply  the  admission 
of  irrelevant  testimony,  calculated  to  confuse  and  mislead  the 
jury.  Notwithstanding  its  irrelevancy,  the  lease  was  alluded 
to  in  the  instructions  for  the  plaintiff  as  a  substantive  element 
in  the  case.  Other  points  for  reversal  have  been  made  and 
discussed  by  appellant's  counsel,  but  which  we  do  not  deem 
it  necessary  to  consider.  For  the  errors  pointed  out,  as  above, 
the  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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City  op  Chicago 

V. 

The  Weight  and  Lawtheb  Oil  and  Lead  Mfg.  Co. 

1.  Damagbs  vob  buildiho  viaduot— ORDrNAHCB— Evidkvce. — 
Where,  in  an  action  against  a  city  for  damages  to  plaintiff  *8  property  by 
the  coni<traction  of  a  viadact,  an  ordinance  of  the  city,  by  which  the  city  was 
indemnified  for  all  snch  damages  by  a  certain  railroad  company,  was  read 
to  the  jnry  professedly  for  the  purpose  of  fixing  a  date,  and  was  commented 
upon  by  counsel.  Held,  that  to  fix  the  date  it  was  not  necessary  the  entire 
ordinance  should  be  introduced;  whether  the  city  was  indemnified  or  not 
was  wholly  immaterial,  and  the  introduction  of  such  evidence  was  pr^'udicial 
error;  even  if  the  entire  ordinance  was  admissible,  it  was  improper  for  the 
coansel  to  comment  upon  the  indemnity  clause. 

2.  Instkuction — EviDBNCK. — An  error  in  admitting  improper  evidence 
is  not  cured  by  an  instruction  not  to  regard  the  same. 

Appeal  from  the  Snperior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 12, 1884. 

This  is  an  appeal  from  a  judgment  for  $50,000,  recovered 
by  appellee  in  the  court  below  in  an  action  on  the  case,  for 
damages  alleged  to  have  been  done  to  appellee's  property  by 
the  construction  of  a  viaduct  by  appellant  on  Polk  street  in 
said  city.  Prior  to  the  construction  of  the  viaduct,  appellee, 
being  the  owner  of  lots  having  a  frontage  of  about  150  feet 
on  Polk  street  and  200  feet  on  Beach  street,  erected  and  fit- 
ted up  at  large  expense,  buildings  for  manufacturing  linseed 
oil.  The  machinery,  consisting  of  heavy  presses  resting  on 
massive  foundation,  large  tanks,  steam  engine  boilers  and 
other  fixtures,  was  placed  in  the  first  or  lower  story  of  the 
building.  In  1881,  the  city  constructed  a  viaduct  on  Polk 
street  over  Beach  street,  the  east  approach  of  which  was 
directly  in  front  of  appellee's  building,  and  consisted  of  a 
solid  embankment  of  earth  and  stone,  the  full  width  of  the 
street,  and  about  fourteen  feet  in  height,  thereby  cutting  off 
the  light  and  means  of  access  from  Polk  street  to  the  main 
floor  of  the  building. 


^ 
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Upon  the  trial,  the  court,  against  the  objection  of  appellant, 
admitted  in  evidence  an  ordinance  of  the  city,  granting 
permission  to  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  to  construct  and  operate  railroad  tracks  between 
West  Harrison  and  West  Twelfth  streets.  Sections  three 
and  four  of  the  ordinance  are  as  follows: 

"Sec.  3.  The  permission  and  authority  hereby  granted 
are  upon  the  express  conditions  that  the  said  railroad  com- 
pany shall  pay,  or  cause  to  be  paid  to  the  city  of  Chicago, 
the  cost  and  expense  of  constructing  and  erecting  a  new 
viaduct  on  Polk  street,  over  the  railroad  tracks  crossing  said 
street,  between  Canal  street  and  the  Polk  street  bridge,  to- 
gether with  all  proper  lateral  and  other  approaches  necessary 
thereto,  the  money  necessary  therefor  to  be  paid  by  said  com- 
pany as  aforesaid,  as  fast  as  required  by  the  city  in  paj'ing 
for  the  construction  and  erection  of  said  viaduct  and  the 
lateral  and  other  approaches  thereto,  and  shall  maintain  and 
keep  the  same  in  repair  without  expense  or  cost  to  the  city 
of  Chicago,  such  construction,  maintaining  and  keeping  in 
repair  to  be  done  pursuant  to  the  direction  of  the  city  coun- 
cil, under  the  supervision  of  the  commissioner  of  public 
works,  and  the  permission  and  authority  hereby  granted  are 
upon  the  further  express  condition  that  the  said  railroad  com- 
pany shall  pay  to  the  c\ty  of  Chicago  the  expense  of  con- 
structing, erecting,  maintaining  and  keeping  in  repair  via- 
ducts over  any  of  its  said  tracks,  on  any  street  or  streets 
crossed  by  its  tracks,  except  said  Polk  street  above  provided 
for,  with  proper  approaches  thereto,  as'  the  city  council  may 
from  time  to  time  require.  Provided^  however^  that  when 
any  such  viaduct,  except  said  Polk  street  viaduct  above  pro- 
vided for,  can  not  be  constructed  across  the  tracks  of  said 
railroad  company,  without  crossing  the  track  or  tracks  of 
some  other  railroad  company  or  companies,  the  said  Chicago, 
Burlington,  and  Quincy  Railroad  Company,  shall  only  be 
obliged  to  join  such  other  railroad  company  or  companies  in 
paying  the  expense  of  erecting,  constructing,  maintaining  and 
keeping  in  repair  such  viaduct  and  approaches,  and  to  pay 
its  fair  proportion  of  such  expense  as  between  it  and  sucli 
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other  companj  or  companies;  and  if  such  other  railroad 
company  or  companies  shall  not  join  said  Chicai^:©,  Burling- 
ton and  Quincy  Kailroad  Company  in  paying  said  expense, 
then,  when  the  proportion  of  said  other  company  or  com- 
pauies  shall  be  otherwise  provided,  the  said  Chicago,  Bur- 
lington and  Quincy  Kailroad  Company  shall  pay  what  would 
be  its  fair  proportion  of  said  expense,  in  case  such  other  com- 
V^ny  or  companies  should  join  with  it  in  the  payment  of 
6&\d  expense  as  aforesaid. 

"  Said  viaduct  or  viaducts,  and  approaches  thereto,  to  be  con- 
structed according  to  the  plans  and  specifications  of  the 
department  of  public  works.  Said  Chicago,  Burlington  and 
Qnincy  Kailroad  Company  shall  furnish  suflScient  outlets  for 
the  private  property  bounded  by  Harrison  street,  Twelfth 
street,  Beach  street  and  the  south  branch  of  the  Chicago 
river. 

"Sec*  4.  The  permission  and  authority  hereby  granted  are 
upon  the  further  express  condition  that  the  said  railroad  com- 
pany shall  and  will  forever  indemnify  and  save  harmless  the 
city  of  Chicago  against  and  from  any  and  all  legal  damages, 
judgments,  decrees  and  costs  and  expenses  of  the  same  which 
it  may  suffer  or  which  may  be  recovered  or  obtained  against 
said  city,  for  or  by  reasons  of,  or  growing  out  of,  or  resulting 
from,  the  passage  of  this  ordinance,  or  any  matter  or  thing 
connected  tlierewith,  or  with  the  exercise  by  said  company  of 
the  privilege  hereby  granted,  or  from  any  act  or  acts  of  said  com- 
pany under  or  by  virtue  of  the  provisions  of  this  ordinance." 

Exceptions  were  duly  taken  by  the  defendant  to  the  ruling 
of  the  court,  admitting  the  ordinance  in  evidence. 

It  appears  from  the  bill  of  exceptions,  that  while  the  plaint- 
iff's counsel  was  arguing  the  case  to  the  jury,  he  was  proceed- 
ing to  state  that  by  the  terms  of  the  ordinance,  the  railroad 
company  would  have  to  pay  whatever  judgment  the  plaintiff 
might  recover  against  the  city,  whereupon  the  defendant  by 
its  counsel  interrupted  plaintiff's  counsel  in  his  argument, 
and  addressing  himself  to  the  court  objected  to  the  counsel  for 
plaintiff  making  such  statement  to  the  jury,  and  insisted 
that  the  same  was  improper;  but  the  court  said  that  the  ordi- 
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nance  being  in  evidence,  plaintitf 's  coanBel  had  the  right  to 
comnieni  on  it,  and  overruled  the  objection  and  aUowed  the 
counsel  to  continue  hid  cominout,  to  which  ruling  the  defend- 
ant duly  excepted. 

The  jury  found  for  the  plaintiff  $50,000.  Tlie  city  brings 
the  case  to  this  court  for  review,  and  assigns  various  errors. 

Mr.  Fbancis  Adams,  for  appellant;  that  the  damages  are 
the  real,  substantial  and  permanent  decrease  in  value,  if  any, 
caused  by  the  construction  of  the  viaduct,  cited  C.  &  P.  R. 
R.  Co.  V.  Francis,  70  111.  238;  Page  v.  C,  M.  &  St.  P.  R  R. 
Co.,  70  111.  328;  City  of  Shawneetown  v.  Mason,  82  111.  342; 
City  of  Elgin  v.  Eaton,  83  111.  537;  C.  &  W.  Ind.  R.  R.  Co.  v. 
Berg,  10  Bradwell,  607. 

As  to  the  rules  of  evidence  applying  where  witnesses  testify 
as  to  the  value  of  real  estate:  1  Greenleaf  on  Ev.,  440,  576; 
Starkie  on  Ev.,  10th  ed.,  172;  Mills  on  Eminent  Domain,  169; 
Whitman  v.  B.  &  Me.  R.  R.  Co.,  7  Allen,  316;  Pinkham  v. 
Chelmsford,  109  Mass.  225;  Rochester,  etc.,  R.  R.  Co.  v.  End- 
long, 6  How.  P.  R  467;  Clark  v.  Baird,  5  Selden  (9  N.  Y.), 
183;  McCormick  v.  Penn.  C.  R.  R.  Co.,  49  N.  Y.  316;  Jarvis 
v.  Furman,  25  Hun,  391;  Treespenning  v.  The  Conn.  Esc. 
Ins.  Co.,  43  N.  Y.  279;  Bedell  v.  Long  I.  R.  R  Co.,  44  N.  Y. 
367;  White  v.  Hermann,  51  111.  243;  Lycoming  F.  Ins.  Co.  v. 
Jackson,  83  111.  304;  111.  &  Wis.  R  R  Co.  v.  Van  Horn,  IS 
111.  257;  Chandler  v.  Jamaica  Pond  Aqueduct,  122  Mass.  305; 
C.  &  A.  R  R  Co.  V.  S.  &  N.  W.  R  R  Co.,  67  111.^142. 

It  was  error  to  permit  appellee's  witnesses  to  be  limited  to 
giving  their  opinions  as  to  the  value  of  the  premises  as  an  oil 
mill;  all  or  any  of  the  uses  to  which  land  may  be  put  are 
proper  for  consideration:  Burt  v.  Wigglesworth,  117  Mass. 
306;  Harlan  v.  Q.  &  S.  W.  R  R  Co.,  64  111.  353;  Miss.  Riv. 
Bridge  Co.  v.  Ring,  58  Mo.  491;  Mills  on  Eminent  Domain, 
§  173;  Rickett  v.  Met.  Ry.  Co.,  2  Eng.  and  Irish  Appeals,  175; 
Cripps  on  Law  of  Corp.,  165,  166;  Edmunds  v.  Boston,  108 
Mass.  535;  Schuylkill  N.  Co.  v.  Freidley,  6  Wharton,  109;  Sa- 
lem, etc.,  R.  R.  Co.  V.  Camp,  45  Ga.  180. 

Where  improper  evidence  is  admitted,  it  is  not  cured  by 
instructions  not  to  regard  it:  Lycoming  Fire  Ins.  Co.  v.  Ru- 


First  District — ^October  Term,  1883.     123 

City  of  Chicago  v.  Wright  and  Lawther  Oil  aad  Lead  Mfg.  Co. 

bin,  79  111.  402;  Lafayette,  B.  &  M.  R  R  Co,  v.  Winelow,  66 
111.  219. 

Messrd.  John  P.  &  T.  R  Wilson,  for  appellee;  that  in  deter- 
mining the  value  of  the  property  and  the  amoant  of  compen* 
sation  to  be  awarded,  the  particular  use  to  which  the  property 
has  been  put,  and  for  which  it  is  valuable,  may  be  taken  into 
consideration,  cited  St.  L.,  V.  &T.  H.  R  R  Co.  v.  Haller,  82 
111.  211;  L.  S.  &  M.  S.  Ky.  Co.  v.  C.  <&  W.  I.  R  R  Co.,  100 
111.  33;  City  of  Shawneetown  v.  Mason,  82  111.  343;  St.  J.  & 
S.  R  R  Co.  V.  Kirby,  104  111.  345;  Beckett  v.  Midland  Ry.  Co., 
L  R  3  C.  P.  82;  South  Park  Coinrs.  v.  Dunlevy,  91  111.  49. 

As  to  tlie  competency  of  witnesses:  Mills  on  Eminent  Do- 
main, §  169;  Batler  v.  Mehrling,  16  111.  488;  111.  &  Wis.  Ey. 
Co.  V.  Van  Horn,  18  111.  257;  Keithsburg  &  R  R  R  Co.  v. 
Henry,  79  111.  295;  Ottawa,  G.,  L.  &  C.  Co.  v.  Graham,  85  111. 
346;  b.  &  St  L.  R  R  Co,  v.  Woosby,  85  111.  373;  Cooper  v. 
Handall,  59  111.  317. 

WiLsoir,  J.  Of  the  grounds  relied  upon  for  a  reversal  of 
the  judgment  below,  we  shall  consider  but  one,  namely,  the  rul- 
ing of  the  trial  court  in  admitting  in  evidence  the  ordinance 
of  tlie  city,  authorizing  the  Chicago;  Burlington  and  Quincy 
Kailroad  Company  to  lay  down  its  tracks  in  Beach  street  and 
permitting  appellee's  counsel  in  his  argument  to  the  jury  to 
call  their  attention  to,  and  comment  upon,  that  portion  of  the 
ordinance  which  requires  the  railroad  company  to  indemnity 
the  city  against  any  damages  it  might  incur  by  reason  of  the 
coDBtruction  of  the  viaduct.  The  ordinance  was  in  effect 
merely  a  license  or  permit  from  the  city  to  the  railroad  com- 
pany, (not  a  party  to  the  suit)  to  construct  its  tracks  in  Beach 
street,  npon  certain  specified  conditions  to  be  performed  by  the 
company.  Appellee  was  neither  party  nor  privy  to  it,  and  was 
not  bonnd  by  any  of  its  terms  or  conditions.  It  was  claimed, 
however,  by  appellee  upon  the  trial,  that  it  was  important  to 
its  rights  to  fix  the  time  when  certain  of  the  railroad  tracks 
crossing  Polk  street,  immediately  west  of  appellee's  property, 
had  been  laid  prior  to  the  construction  of  the  viaduct,  the 
argument  being  that  the  greater  the  number  of  tracks  before 
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the  construction  of  the  viaduct,  the  greater  the  damage  occa 
sioned  thereby  to  appellee's  property,  and  consequently  the 
smaller  the  damage  resulting  to  appellee's  property  from  its 
construction ;  and  that  for  the  purpose  of  lixing  the  dates  when 
the  tracks  were  laid,  and  to  show  that  a  witness  previously 
called  by  the  city  was  mistaken  as  to  the  time  stated  by  him, 
the  ordinance  became  pertinent  evidence.  The  court,  against 
the  objection  and  exception  of  the  defendant,  admitted  the 
entire  ordinance  in  evidence,  and  subsequently,  against  a  like 
objection  and  exception,  permitted  appellee's  counsel  to  call 
the  attention  of  the  jury  to  the  fact  that  the  city  was  indemni- 
fied by  the  ordinance,  and  that  the  railroad  company  would 
have  to  pay  whatever  damages  the  jury  might  find.  In  this, 
we  think  there  was  prejudicial  error.  Whether  the  city  was 
indemnified  or  not  was  wholly  immaterial,  either  to  the 
plaintiff's  cause  of  action  or  to  the  amount  of  damages  to 
which  it  was  entitled.  To  argue  to  the  jury  that  the  city  was 
indemnified  by  the  railroad  company,  so  that  whatever  damages 
they  should  award  would  not  come  out  of  the  tax-payers,  but 
would  have  to  be  paid  by  the  railroad  company,  was  to  pre- 
sent to  their  minds  an  improper  consideration.  Its  inevitable 
tendency  was  to  make  them  (to  say  the  least)  less  circumspect 
in  estimating  the  actual  loss  occasioned  by  the  injury  com- 
plained of. 

It  is  true  the  court,  at  the  request  of  the  defendant, 
instructed  the  jury  that  they  should  disregard  the  evidence  as 
to  the  liability  of  the  railroad  company.  This  was  perhaps  a 
technical  correction  of  the  evil,  but  we  can  not  say  it  was  effect- 
ual to  wholly  cure  it  An  impression  once  created  in  the 
mind  is  not  easily  removed.  We  may  close  the  door  after 
looking  out  upon  a  beautiful  landscape,  but  we  do  not  thereby 
shut  out  the  landscape.  Tlie  vision  still  remains,  photo- 
graphed upon  the  tablet  of  the  brain.  The  jury  could  not 
forget  when  considering  of  their  verdict  that  it  was  the  rail- 
road company  and  not  the  city  that  was  to  pay  the  damages; 
and  it  is  a  reasonable  inference  that  this  consideration  had  its 
influence  in  their  deliberations.  For  the  purpose  for  which 
the  ordinance  was  professedly  offered,  namely,  to  fix  a  date,  it 
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was  not  necessary  that  the  entire  ordinance  shonld  have  been 
introduced.  Section  4,  which  contained  the  indemnity  clause, 
was  separate  and  distinct  from  the  other  provisions,  and  conced- 
ing that  the  ordinance  furnished  competent  evidence  as  to  the 
alleged  date,  it  was  only  necessary  and  only  admissible  to 
introduce  such  parts  of  it  as  were  suiBcicnt  to  show  the  date. 
Bat  even  if  the  entire  ordinance  were  admissible,  it  was 
wholly  improper  for  the  counsel  to  comment  upon  the  indem- 
nity clause.  The  court  properly  instructed  the  jury  to  dis- 
regard the  evidence  on  that  subject,  and  for  the  same  reason 
8lionld  have  interposed  to  prevent  the  evidence  from  being 
discuesed.  We  can  not  say  that  justice  has  been  done  in  this 
case,  because  we  can  not  know  to  what  extent  the  jury  were 
influenced  by  the  testimony  improperly  admitted  and  com- 
mented upon  by  counsel. 

We  are  therefore  of  opinion  that  a  new  trial  ought  to  be 
had,  and  accordingly  reverse  the  judgment  below  and  remand 
the  case  for  further  proceedings. 

Beversed  and  remanded. 


Chicago  and  Western  Indiana  Eailroad  Company 

Ferdinand  Bingenheimer. 

« 

Negligence — Instruction. — An  instmction,  that  **  if  the  jury  believe 
from  the  evidence  that  the  servants  of  the  defendant  having  charge  of  an 
engine  attached  to-  a  car  caused  said  car  to  be  suddenly  started,  at  the  time 
and  place  stated  in  the  declaration,  and  while  the  plaintiff,  without  any 
fault  on  his  part,  was  in  the  act  of  getting  on  board  of  said  car,  and  that  he 
was  thereby  injured  and  suffered  the  loss,  etc.,  and  that  the  plaintiff  wa^ 
witbont  fault,  then  the  verdict  must  be  for  the  plaintiff. '  *  Held,  that  as  such 
instmctioQ  in  effect  declares  that  the  mere  fact  of  causing  the  car  to  be 
saddenly  started  in  the  switch  yard,  while  the  plaintiff,  without  any  fault 
on  his  part,  was  in  the  act  of  getting  on  board  such  car,  constituted  negli- 
gence per  se,  it  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  6.  Eoobbs,  Judge,  presiding.  Opinion  filed  February 
12, 1884. 
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This  was  an  action  in  the  court  below,  by  Bingenheimer 
against  the  Chicago  and  Western  Indiana  Bailroad  Company, 
to  recover  damages  for  a  personal  injury  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant's  servants  in 
suddenly,  and  without  any  notice  to  plaintiff,  starting  a  cer- 
tain car  backward,  while  plaintiff  was  in  the  act  of  going  onto 
said  car  for  the  purpose  of  performing  therein  his  dnties  as 
car  cleaner,  which  he  had  been  employed  to  do,  whereby  he 
was  violently  thrown  and  fell  under  the  wheels  of  such  car, 
which  ran  over  one  of  hie  legs,  cutting  it  off. 

On  the  trial  under  the  general  issue,  it  appeared  that  the 
plaintiff,  July  15,  1882,  was  in  the  employment  of  the  Louis- 
ville, New  Albany  and  Chicago  Railway  Company  as  a  car 
cleaner  in  a  railroad  yard  near  14th  street,  Chicago,  which  yard 
and  the  track  therein  belonged  to  the  defendant,  but  which 
was,  by  arrangement  between  the  latter  and  the  Louisville 
and  New  Albany  Company,  used  by  said  last  named  company, 
the  defendant's  engine  and  servants,  during  the  switching  on- 
to what  was  known  as  the  "  wash  track,"  where  the  cars  of  the 
Louisville  and  New  Albany  Company  were  cleaned  by  plaint- 
iff and  his  assistants,  and  made  up  into  trains  by  defendant's 
engine  and  its  servants;  that  while  one  of  the  cars  of  the 
Louisville  and  New  Albany  Company,  called  a  Pullman  car, 
was  being  taken  to  its  proper  place  on  said  wash  track,  the 
plaintiff,  in  attempting  to  go  upon  such  car  for  the  purpose 
of  cleaning  it,  fell  upon  the  track  and  one  of  his  legs  was  run 
over  by  the  wheels  and  so  crushed  as  to  require  amputation. 

The  plaintiff  testified  that  when  he  attempted  to  get  on  the 
car  it  was  standing  still,  and  had  been  for  several  minutes; 
that  those  in  charge  of  defendant's  engine  suddenly,  and  with- 
out any  notice  to  him,  started  the  car  backward  with  such 
force  as  to  throw  him  off;  while  the  defendant's  witnesses 
gave  testimony  tending  to  show  that  the  car  was  in  motion 
when  plaintiff  attempted  to  get  on,  and  that  the  bell  on  the 
engine  was  ringing  and  that  plaintiff  was  told  by  one  of  the 
employes  present  not  to  get  on  then.  Such  being  the  state 
of  the  case,  the  court  below  gave,  for  the  plaintiff,  the  follow- 
ing instruction  to  the  jury: 


First  Di8Tbic?t — October  Term,  1883.     127 


C.  &  W.  I.  R.  R.  Y.  Bingenbeimer. 


2.  "If  the  jurj  believe  from  the  evidence  that  the  servantd 
of  tlie  defendant,  having  charge  of  an  engine  attached  to  a 
car,  caused  said  car  to  be  suddenly  started  at  the  time  and 
place  stated  in  the  declaration^  and  while  the  plaintiff,  with- 
oat  any  fanlt  on  his  part,  was  in  the  act  of  getting  on  board 
of  said  car,  and  that  he  was  thereby  injnred,  and  suffered  the 
loss  of  his  foot  and  a  portion  of  his  leg,  and  that  the  plaintiff 
was  withont  fanlt,  then  the  verdict  must  be  tor  the  plaintiff." 
To  the  giving  which,  exception  was  taken,  and  the  jury  re- 
turning a  verdict  for  plaintiff  assessing  his  damages  at  $5,000, 
tbe  court  overruled  defendant's  motion  for  a  new  trial  and 
gave  judgment  on  the  verdict,  from  which  this  appeal  is  pre- 
sented by  defendant 

Mr.  C.  M.  Osborne  and  Mr.  8.  Ltnde,  for  appellant;  as  to 
negligence,  cited  I.  0.  R  R.  Co.  v.  Hall,  83  111.  225;  L  C.  R 
R  Co.  V.  Godfrey,  71  111.  607;  C.  &  N.  W.  Ey.  Co.  v.  Coss, 
73  111.  395;  C.  B.  &  Q.  R  R  Co.  v.  Dewey,  26  111.  255;  C. 
B.  &  Q.  R  R  Co.  V.  Clark,  2  Bradwell,  596. 

Messrs.  Rubens,  McGaffet  &  Ames,  for  appellee. 

McAllistek,  p.  J.  By  the  second  instruction  given  on  be- 
half of  the  plaintiff  below,  the  jury  were  directed  that  if 
they  found  from  the  evidence  that  the  servants  of  the  defend- 
ant having  charge  of  tbe  engine  attached  to  a  car,  caused 
said  car  to  be  suddenly  started,  at  the  time  and  place  stated 
in  the  declaration,  and  while  the  plaintiff,  withont  any  fault 
on  his  part,  was  in  the  act  of  getting  on  board  of  said  car, 
and  that  he  was  thereby  injured,  and  suffered  the  loss  of  his 
foot  and  a  portion  of  his  leg,  and  that  the  plaintiff  was  with- 
ont fault,  then  the  verdict  must  be  for  the  plaintiff. 

The  time,  stated  in  the  declaration  as  above  referred  to, 
was  July  15,  1882.  That  could  have  no  possible  bearing 
upon  the  question  of  defendant's  negligence,  and  the  refer- 
ence to  it  was  therefore  immaterial,  any  farther  than  that  it 
was  before  suit  brought  The  place  was  in  the  defendant's 
switch  yard,  at  14th  street,  in  Chicago.  So  that  the  instruc- 
tion in  effect  declares  that  the  mere  fact  of  causing  the  car  to  be 
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suddenly  started  in  such  switch  yard,  while  the  plaintiff, 
without  any  fault  on  his  part,  was  in  the  act  of  getting  on 
board  of  such  car,  constituted  negligence  per  se,  or,  in  other 
words,  negligence  as  matter  of  law  irrespective  of  any  other 
attending  circumstances.  That  this  was  erroneous  is  too 
plain  to  justify  either  discussion  or  citation  of  authorities. 
Nor  can  the  error  be  disregarded  because  there  was  a  con- 
flict of  testimony  as  to  material  facts,  with  an  apparent  pre- 
]>onderance  in  favor  of  the  defendant  in  respect  thereto,  so 
that  the  instruction  was  presumably  prejudicial  to  the  de- 
fendant. 

The  judgment  of  the  court  below  will,  for  the  error  pointed 
out,  be  reversed  and  the  case  remanded. 

Judgment  reversed. 


City  op  Chicago 

V. 

ins  Patrick  Dignan. 

7tf    fl26 

1.  Pleading — Allegations  and  proofs.— If  a  pleader,  though  need- 
lessly, describe  the  tort  and  the  means  by  which  it  was  effected  with  mi- 
nuteness and  particularity,  and  the  proof  substantially  varies  from  such 
statement,  the  plaintiff  must  &il  in  his  action.  As  the  allegations  in  this 
case  subntantially  vary  from  the  proofs,  the  case  must  be  reversed. 

2.  Instructions — Notice. — Where  the  declaration  averred  that  a  city 
had  notice  of  a  defect  in  the  highway  buf^the  instruction  given  failed  to 
submit  the  question  of  notice  to  the  juiy.  Held,  that  the  instruction  was 
improper,  as  notice  was  not  only  averred  but  was  indispensable  to  liability 
on  the  part  of  the  city,  for  the  negligence  or  non-feasance  charged. 

3.  Municipal  corporation— Notice  op  defect  in  highway.— There 
is  no  rule  of  law  prescribing  for  what  length  of  time  the  continuance  of  a 
defect  in  a  highway  shall  constitute  notice  to  a  municipal  corporation 
of  its  existence.  Whether  notice  could  be  inferred  from  the  existence 
of  the  defect  is  to  be  determined  by  the  jury. 

4.  Preponderance  of  evidence,  instruction  upon.— The  second 
instruction  directing  the  jury  how  to  determine  the  preponderance  of  evi- 
dence was  erroneous  in  that  it  excluded  from  their  consideration  circum- 
stances which  were  in  evidence  and  undisputed,  and  which  strongly  tended 
to  support  defendant's  witnesses. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eogbes,  Judge,  presiding.  Opinion  filed  February 
12, 1884. 

This  action  was  brought  by  Dignan  against  the  city  of 
Chicago,  to  recover  damages  for  a  personal  injury  to  him, 
occasioned  by  the  negligence  of  the  city   in  not  keeping 
Monroe  street  in  good  repair.    The  declaration,  containing 
bnt  one  count,  sets  out  by  way  of  inducement  that  said  street 
was  one  of  the  public  streets  of  said  city,  and  that  it  was  the 
dntj  of  the  latter  to  keep  the  same  in  a  safe  condition,  etc., 
and  then  describes  the  tort  complained  of  thus:  '^That  said 
street,  at  the  point  of  place  aforesaid  above  described,  to  wit, 
at  the  date  aforesaid  (June  20,  1880)  above  described,  was  and 
had  been  for  a  long  time  prior  thereto,  in  a  bad,  unsafe  and 
defective  and  dangerous  condition;  that  the  pavement  and  fill- 
ing near,  about  and  around  a  certain  man-hole,  located  and  con- 
Btrncted  on  said  Monroe  street,  near  the  corner  of  Jefferson 
street  and  said  Monroe  street,  was  allowed  and  permitted  to 
wearmoay  near  and  about  and  around  said  man-hole,  so  as  to 
expose  said  man-hole  and  cause  it  to  protrude,  stand  elevated 
and  raised  above  the  level  of  mid  pavement  and  said  street  to 
the  extent  of  from  six  to  eight  inches;  that  the  same  was 
knowingly,  negligently  and  dangerously  allowed  and  permit- 
ted by  said  defendant,  to  be  and  remain  in  an  unsafe  and  dan- 
gerons  condition,  so  that  the  public  and  individuals  driving 
and  riding  in  vehicles,  wagons  and  carti^,  would  by  passing, 
traveling,  riding  upon,  over  amd  along  said  street,  be  in  great 
danger  of  their  lives  and  limbs,  all  of  which  the  said  defend- 
ant then  and  there,  to  wit,  at  the  city  of  Chicago,  had  notice." 
It  is  then  averred  that, "  by  means  whereof  and  in  consequence 
of  mH  dangeroue  and  unsafe  condition  of  said  defect  as 
aforemU  afterward,  to  wit,  on  the  20th  day  of  June,  1882,  at 
the  said  Chicago,  etc.,  the  said  plaintiff,  while  in  the  employ^ 
mcT^  of  said  defendant  and  riding  upon  a  hoee  cart  belong- 
ing to  one  of  the  fire  companies  of  said  defendant,  to  a  fire, 
under  the  instructions  and  orders  of  said  defendant,  as  was 
his  doty  to  do,  said  hose  cart  while  on  its  way  to  said  fire,  to 
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wit,  at,  etc,  said  Monroe  street,  near  tJie  comer  of  Jefferson 
street  aforesaid,  came  in  contact  with,  and  one  of  its  wheels 
ran  against  said  man-hole,  causing  said  hose  cart  to  be  thrown 
over  and  said  plaintiff  to  be  thrown  upon  the  ground  and 
street,  and  said  hose  cart  to  be  thrown  over,  and  upon  said 
plaintiff,  thereby,  at,  etc.,  injuring  the  plaintiff." 

On  the  trial  under  the  general  issue,  it  appeared  in  evidence 
that  Jefferson  is  a  north  and  south  street,  and  Monroe  an  east 
and  west  street,  crossing  Jefferson;  that  there  was  a  sewer 
running  lengthwise  and  near  the  middle  of  each  of  said  streets, 
crossing  each  other  where  the  streets  cross;  that,  where  Monroe 
street  crosses  Jefferson,  at  a  point  five  or  six  feet  west  of  the 
center  of  the  latter,  there  was  located  what  is  called  a  man- 
hole, and  which  is  within  a  few  feet  of  the  north  and  west 
corners  of  Monroe  and  Jefferson ;  that  west  of  said  corners, 
and  eighty  feet  from  said  last  mentioned  man-hole,  there  was, 
near  the  center  of  Monroe  street,  another  man-hole  to  the 
sewer,  this  latter  being  more  than  double  the  distance  from 
said  corner  than  was  the  first  mentioned  man-hole.  It  ap- 
pears in  evidence  that  the  engine  house  of  the  fire  depart- 
ment of  the  city  was  located  on  the  west  side  of  Jefferson 
street,  n3arly  three  blocks  south  of  the  intersection  of  Monroe 
with  Jefferson  street;  that  just  after  9  o'clock  of  the  morning 
of  June  20,  1880,  in  response  to  an  alarm  of  fire,  the  hose 
cart  in  question  came  out  of  the  said  engine  house,  and  the 
driver  being  absent,  it  was  driven  by  the  captain  of  the  engine. 
Smith;  that  plaintiff  sat  on  a  seat  behind  him;  that  there  were 
also  two  other  men  on,  but  standing  up;  that  the  cart  took  a 
course  north  on  Jefferson  street,  a  little  east  of  the  center  of  the 
street;  that  a  truck  of  the  hook  and  ladder  company  also  came 
out,  taking  its  course  also  north  on  Jefferson,  on  the  space 
west  of  that  taken  by  the  hose  cart,  and  kept  close  up  with 
the  cart,  and  apparently  striving  to  get  ahead  of  it;  that  arriv- 
ing at  Monroe  street,  the  hose  cart  was  suddenly  turned  from 
Jefferson  street,  westward  on  Monroe;  that  it  had  hardly  com- 
pleted the  turn,  when  it  was  capsized.  Capt.  Smith  went 
under  it  and  was  killed;  the  plaintiff  also  went  under,  and 
claims  that  he  was  injured.     The  plaintiff  testifies  that  the 
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Bonth  or  nigh  wheel  of  the  cart  struck  the  sewer  cap,  at  the 
man-hole  west  of  the  corner  on  Monroe,  and  was  thereby 
upset.  In  that  statement  he  was  corroborated  by  a  saloon 
keeper  of  the  name  of  Ginsburg,  and  in  some  degree,  by  a 
witness  of  the  name  of  Ryan.  The  defendant  introduced 
twelve  witnesses  who  saw  the  accident,  most  of  whom  were 
entirely  disinterested,  whose  testimony  showed  that  the  cart 
was  upset  by  reason  of  the  suddenness  of  the  turn  on  Monroe, 
and  by  the  end  of  the  pole  of  the  truck  striking  the  poles  of 
the  nigh  wheel;  that  it  was  turned  over  several  feet  east  of, 
and  before  it  reached  said  man-hole.  It  appeared  by  the 
uncontradicted  testimony  of  a  disinterested  observer,  who 
examined  at  the  time  the  marks  on  the  ground,  that  the 
cart  ran  several  feet  on  one  wheel,  on  the  occasion  of  its  being 
turned  over. 

It  appeared  by  uncontradicted  evidence  that  trimmings  on 

the  end  of  the  pole  of  the  truck  presented  the  bruises  and 

marks  which  would  naturally  be  made  by  such  collision  with 

tlie  wheel  of  the  cart,  and  that  several  of  the  spokes  of  the 

nigh  wheel  of  the  cart  had  the  appearance  of  abrasion  and 

being  shivered,  so  much  so  that  new  spokes  were  required  to 

be  pnt  in  to  repair  it.     There  was  no  evidence  tending  to 

show  that  the  man-hole,  or  sewer  cap,  nearest  to  the  corner  of 

Jefferson  and  Monroe  had  anv  connection  with  the  cause  of 

the  accident     Nor  was  there  any  evidence  of  the  wearing  axoay 

of  the  pavement  aTid  filling  near  and  about  and  around  the 

man-hole  on  Monroe,  eighty  feet  west  of  the  former,  so  as  to 

expose  said  man-hole  and  cause  it  to  protrude,  stand  elevated 

and  raised  above  the  level  of  the  said  pavement  and  the  said 

3treet,  to  the  extent  of  from  six  to  eight  inches.     Instead  of 

there  being  any  evidence  tending  to  show  that  defendant  had 

permitted  such  wearing  away  of  the  pavement  and  filling 

near,  around  and  about  such  man-hole,  the  plaintiff  himself 

testified  that  the  cause  of  the  bad  condition  there,  was  that 

parties  had  taken  out  the  blocks  of  the  pavement  in  spots 

around  in  that  portion  of  the  street  to  use  for  fire- wood.     No 

witness  testified  that  the  man-hole  stood  exposed  to  any  such 

extent  as  from  six  to  eight  inches  above  the  level  of  the  pave- 
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ment,  nor  did  the  evidence  tend  to  prove  that  it  was  raised 
any  distance  above  the  level  of  the  pavement.  There  was  no 
evidence  tending  to  show  that  the  city  had  any  actual  notice 
of  snch  condition  of  the  street,  or  that  it  was  in  a  bad 
condition. 

The  conrt,  on  behalf  of  the  plaintiff,  gave  to  the  jury  the 
following  instructions: 

1st.  The  conrt  instructs  the  jury  that  it  is  the  duty  of  the 
city  to  keep  its  streets  in  good  repair  and  free  from  obstruc- 
tions, so  as  to  be  reasonably  safe  for  the  ordinary  purposes  for 
which  they  are  used ;  and  if  you  believe  from  the  evidence 
that  on  the  20th  of  June,  1880,  the  plaintiff  was  a  member  of 
the  fire  department  of  the  said  city,  and,  as  snch,  was  on  that 
day  going  to  assist  in  the  extinguishment  of  a  fire  in  said 
city,  and  was  riding  upon  a  hose  cart  in  the  discharge  of  his 
duty  as  such  fireman,  and  in  company  with,  and  obeying  the 
orders  of  his  superior  oiBcer  in  said  fire  department,  Captain 
Smith,  and  that  in  going  to  said  fire,  said  hose  cart  was  being 
driven  along  and  upon  one  of  the  public  streets  of  said  city, 
and  came  in  contact  with  a  sewer  cap  in  or  about  the  middle 
of  said  street,  and  that  said  sewer  cap  protruded  six  or  eight 
inches  above  the  level  of  the  street,  and  that  by  reason  thereof 
said  hose  cart  was  capsized  and  the  plaintiff  thereby  injured, 
and  if  you  further  believe  from  the  evidence  that  said  street 
and  sewer  cap  made  it  unsafe  to  travel  over  and  along  said 
street,  and  had  been  in  that  condition  for  several  weeks  or 
months  next  prior  to  said  day,  and  if  you  further  believe 
from  the  evidence  that  the  plaintiff  was,  and  that  Captain 
Smith,  the  driver  of  the  cart,  was,  at  the  time  of  the  accident, 
exercising  reasonable  and  ordinary  care,  then  the  city  is  liable  ^ 
in  this  case,  and  your  verdict  should  be  for  the  plaintiff. 

Oiven^ 

2d.  The  court  instructs  the  jury  that  the  preponderance 
of  the  evidence  is  not  alone  determined  by  the  number  of 
witnesses  testifying  to  any  fact  or  facts,  but  in  determining 
the  preponderance  of  the  evidence  you  should  take  into  con- 
sideration the  opportunities  of  the  witnesses  for  seeing,  know- 
ing or  remembering  what  they  testify  to,  the  probability  or  im- 
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probability  of  its  tratli,  the  relation  or  connection,  if  any, 
between  the  witnesses  and  the  parties,  their  interest  or  lack 
of  interest  in  the  result  of  the  case,  and  their  conduct  and 
demeanor  while  testifying.     Given. 

The  jnry  fonnd  the  defendant  guilty,  and  assessed  the 
plaintiff's  damages  at  $500,  and  the  court,  overruling  the  de- 
fendant's motion  for  a  new  trial,  gave  judgment  on  the  ver- 
dict, from  which  this  appeal  is  prosecuted. 

Mr.  JuuuB  S.  Gbinnell,  for  appellant;  that  the  principal 
is  not  liable  to  one  servant  for  the  carelessness  of  another 
servant,  where  both  are  engaged  in  his  business,  cited  Hon- 
ner  v.  I.  C.  R  R  Co.,  15  111.  550;  Joliet  v.  Seward,  86  111. 
406;  C.  &  N.  W.  Ry.  Co.  v.  Scheuring,  4  Bradwell,  533. 

T!ie  members  of  the  fire  department  are  not  the  servants 
of  the  city,  for  whose  conduct  it  is  liable:  Dillon  on  Munic- 
ipal Corporations,  3d  ed.  §  964;  Wilcox  v.  City,  107  111.  334. 

The  proof  is  not  sufficient  to  cover  the  allegations  of  the 
declaration:  Chitty  on  PI.,  407,  14th  Am.  ed.;  City  of  Bloom- 
ington  V.Goodrich,  88  111.  558;  Gavin  v.  City  of  Chicago, 
97  111.  66;  C.  &  N.  W.  Ry.  Co.  v.  Scheuring,  4  Bradwell,  541 ; 
W.,  St  L.  &  R  Ry.  Co.  v.  Fenton,  12  Bradwell,  419. 

As  to  instructions:  Harris  v.  Hale,  71  111.  554;  Logg  v. 
Tlie  People,  92  111.  602;  Evans  v.  George,  80  111.  52;  C,  B.  & 
Q.  R  R  Co.  V.  Griffin,  68  111.  499;  Martiii  v.  Johnson,  89 
111.  538;  Tliorp  v.  Goowey,  85  111.  614;  Penn.  Co.  v.  Stoelke, 
104111.  201;  I.  C.  R  R  Co.  v.  Hetherington,  83  111.  510;  111. 
Linen  Co.  v.  Hough,  91  IlL  64;  Fairbury  v.  Rogers,  98  111.  557. 

Mr.  Edwin  S.  Mbtcalf,  for  appellee;  that  it  is  not  competent 
for  an  appellate  court,  sitting  for  the  correction  of  errors,  to 
disturb  the  verdict  of  a  jury  upon  a  trial  of  a  case  at  law, 
upon  the  weight  of  the  evidence,  cited  Lewis  v.  Lewis,  92  111. 
237;  Bishop  v.  Busse,  69  111.  403;  Coke's  Littleton,  155;  Fos- 
ter on  Crira.  Law.  255;  Greenleaf  on  Ev.,  §  49;  Chandler  v. 
Von  Roedel,  24  How.  (TJ.  8.)  227;  Witkowsky  v.  Wasson,  71 
N.  C.  451 ;  Lombard  v.  Oliver,  5  Allen,  1;  King  v.  Moore,  42 
Mo.  551;  Lewis  v.  Pratt,  48  Vt.  358;  Stickle  v.  Otto,  86  IIL 
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161;  Connelly  v.  The  People,  81  111.  379;  Simons  v.  Wal- 
dron,  70  111.  281. 

A  master  can  not  escape  responsibility  for  an  injury  to  his 
servant  caused  by  the  master's  negligence:  Fairbank  v. 
Haentzsche,  73  111.  236;  Snow  v.  H.  R.  K.  Co.,  8  Allen,  441; 
Buzzell  V.  Laconia  Mfg.  Co.,  48  Me.  113;  Chamberlain  v.  M. 
&  M.  E.  R.  Co.,  11  Wis.  238;  R  R  Co.  v.  Stevens,  20  Ohio, 
415;  R  R  Co.  v.  McElwee,  67  Penn.  311. 

If  any  particular  theory  or  phase  of  instructions  are  desired, 
they  should  be  asked  for:  Eozer  v.  Burns,  13  Geo.  34;  Hatch 
v.  Spearin,  11  Me.  354;  Hall  v.  Weir,  1  Allen,  261;  Burns  v. 
Sutherland,  7  Penn.  103;  Taft  v.  Wildman,  15  Ohio,  123; 
Farquhar  v.  Dallis,  80  Texas,  200;  Chamberlain  v.  Porter,  9 
Minn.  960;  Zabrisky  v.  Smith,  13  K  Y.  322;  Cato  v.  State, 
9  Fla.  163;  Moore  v.  R)ss,  11  N.  H.  547;  Castle  v.  Bullard, 
23  How.  (U.  S.)  172;  Tomlinson  v.  Wallace,  16  Wis.  224;  Ex- 
press Co.  V.  Kountze,  8  Wall.  342. 

And,  if  not  requested,  it  will  not  be  ground  of  error  that 
the  instructions  are  too  general  or  ambiguous:  Bast  v.  Alford, 
20  Texas,  226;  State  V.  Phinney,  42  Me.  384;  Heirs,  etc.,  v. 
Young,  12  Penn.  15;  Street  v.  Lynch,  38  Geo.  631;  Pennock 
V.  Dialogue,  2  Peters,  1;  Koehler  v.  Wilson,  40  Iowa,  183; 
Goodrich  v.  Eastern  R  R  Co.,  38  N.  H.  390. 

Misdirection  itself  is  no  ground  for  a  new  trial  unless  the 
jury  were  misled:  City  v.  Hesing,  83  111.  204;  Smith  v.  Carr, 
16  Conn.  450;  Hoitt  v.  Halcomb,  32  N.  H.  186;  Ochiltree  v. 
Carl,  23  Iowa,  394;  Cumraings  v.  Chandler,  26  Me.  453; 
Mercer  Academy  v.  Ruck,  8  W.  Va.  373;  Philadelphia,  etc., 
R  R.  Co.  V.  Larkin,  47  Md.  156;  Burton  v.  Merrick,  21  Ark. 
357;  Adams  v.  Inhabitants,  etc.,  11  Allen,  203;  Maynell  v. 
Inhabitants,  etc.,  67  Me.  313. 

McAllister,  P.  J.  We  have  examined  the  unnecessarily 
voluminous  record  in  this  case  with  patience,  care  and  very 
great  labor,  for  such  a  case,  and  are  fully  convinced  that  the 
judgment  below  ought  to  be  reversed  for  reasons  which  we 
will  endeavor  to  state  with  statutory  brevity:  First  It  is  a 
rule  universally  applicable  in  this  class  of  cases,  as  well  as 
others,  that  the  allegations  of  the  declaration  and  the  proofs 
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must  correspond.  T.,  W.  &  W.  E.  K.  Co.  v.  Foss,  88  111. 
551;  Gavin  v.  The  City  of  Chicago,  97  111.  66;  and  in  harmony 
with  the  above  is  a  farther  rule,  that  if  the  pleader,  though 
needlessly,  describe  the  tort  and  the  means  by  which  it  was 
effected,  with  minuteness  and  particularity,  and  the  proof 
substantially  vary  from  such  statement,  the  plaintiff  must  fail 
in  his  action.  City  of  Bloomington  v.  Goodrich,  88  111.  658; 
Fitzsimmons  v.  Inglis,  5  Taunt.  534. 

Now,  independently  of  the  question  of  fact  disputed  on  the 
trial,  whether  the  plaintiff  was  thrown  from  the  hose  cart  by 
reason  of  one  of  its  wheels  striking  the  man-hole  shown  to ' 
have  been  situated  on  Monroe  street,  a  very  considerable  dis- 
tance west  of  the  corner  of  that  street  and  Jefferson,  the  proof 
substantially  varied  from  the  description  of  the  tort  given  in 
the  plaintiff's  declaration.  That  located  the  man-hole  which 
caused  the  injury  on  Monroe  street,  near  the  corner  of  Jeffer- 
son street.  There  was  in  fact  one  located  on  Monroe  street 
near  the  corner  of  Jefferson,  while  the  plaintiff  sought  wholly 
to  apply  his  proofs  to  one  eighty  feet  west  of  it  But  what 
is  still  worse,  the  proofs  substantially  varied  from  the  descrip- 
tion of  the  tort  in  respect  to  that  man-hole.  The  allegation 
was  that  the  city  permitted  the  pavement  and  filling  to  wear 
away,  near,  about  and  around  it.  The  proof  was  that  blocks 
had  been  taken  out  by  trespassers,  to  be  used  as  fire-wood,  in 
spots  about  that  locality.  The  allegation  was  that  the  man- 
hole, by  reason  of  such  wearing  away,  protruded  and  stood  up 
from  six  to  eight  inches  above  the  level  of  the  pavement. 
That  the  proof  entirely  failed  to  show.  Then,  aside  from  such 
failure  of  proof,  we  are  of  opinion  that  the  evidence  was 
overwhelmingly  against  the  theory  that  the  plaintiff  was 
thrown  from  the  hose  cart  by  reason  of  one  of  its  wheels 
striking  that  or  any  other  sewer  cap. 

Secondly,  We  are  of  opinion  that  both  the  first  and  sec- 
ond instructions  given  on  behalf  of  the  plaintiff  were  errone- 
ous. By  the  first,  the  jury  were  directed  that  if  said  hose 
cart  was  being  driven  along  and  upon  one  of  the  public 
streets  of  said  city,  and  came  in  contact  with  a  sewer  cap  in 
or  about  the  middle  of  said  street,  and   that  said  sewer  cap 
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protruded  six  or  eight  inches  above  the  level  of  the  street, 
and  that  by  reasoi^  thereof  said  hose  cart  was  capsized  and 
the  plaintiff  thereby  injured,  and  if  the  jury  further  believe 
from  the  evidence  that  said  sewer  cap  made  it  unsafe  to  travel 
over  and  along  said  street,  and  had  been  in  that  condition  for 
several  weeks  or  months  prior  to  said  day,  and  that  the  plaint- 
iff and  Captain  Smith,  the  driver  of  the  cart,  were,  at  the 
time,  exercising  ordinary  care,  then  the  city  was  liable.  The 
alIe<yation  of  the  declaration  was  that  the  man-hole  protruded 
from  six  to  eight  inches  above  the  leyel  of  the  pavement  and 
street  There  was  no  proof  that  it  protruded  at  all  above  the 
level  of  the  pavement.  Tlie  defect  sliown  was  merely  that  some 
of  the  blocks  of  the  pavement  had  been  taken  out  by  trespassers. 
Such  taking  of  a  few  blocks  out  of  the  pavement  could  not  cause 
the  man-hole  or  sewer  cap  to  protrude  or  be  raised  up  from  six 
to  eight  inches  above  the  level  of  the  pavement  So  that  prop- 
osition was  improperly  submitted  to  the  jury.  The  declara- 
tion avers  that  the  city  had  notice  of  the  situation  of  this 
man -hole  as  described;  but  the  instruction  not  only  fails  to 
submit  the  question  of  notice  to  the  jury,  but  assumes  to  de- 
clare  as  matter  of  law,  that  if  the  sewer  cap  had  so  pro- 
truded, and  thereby  made  the  street  unsafe  for  a  period  of  sev- 
eral weeks  previously,  the  city  would  be  liable. 

Notice  was  not  only  averred  but  it  was  indispensable  to 
liability  on  the  part  of  the  city,  for  the  negligence  or  non-fea- 
sance charged.  Mayor  v.  SheflSeld,  4  Wallace,  169;  City  of 
Chicago  V.  Major,  18  111.  860. 

"  There  is  no  rule  of  law  prescribing  for  what  length  of  time 
the  continuance  of  a  defect  in  a  highway  shall  constitute  no- 
tice of  its  existence.  Whether  notice  could  be  inferred  from 
the  existence  of  the  defect  is  to  be  determined  by  the  jury. 
2  Thompson  on  Neg.,  p.  1238,  and  cases  in  note  13. 

The  second  instruction  was  erroneous,  because  in  directing 
the  jury  how  to  determine  the  preponderance  of  evidence,  it 
excluded  from  their  consideration  circumstances  which  were 
in  evidence  and  undisputed,  such  as  the  marks  and  injury 
to  the  spokes  of  the  nigh  wheel  of  the  cart,  and  upon  tlie 
end  of    the  pole  of  the   truck,  which  was  close  upon  the 
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hose  cart  when  it  eaddenly  turned  from  Jefferson  on  Monroe 
street  Those  marks  strongly  tended  to  support  the  wit- 
nesses for  the  defendant,  who  testified  that  it  was  the  collision 
of  the  pole  of  the  hook  and  ladder  truck  with  the  wheel  of 
the  cart  which  caused  the  latter  to  upset,  and  not  the  man- 
hole. 
The  judgment  of  the  court  below  will  be  reversed  and  tlie 

cause  remanded. 

Judgment  reversed. 


David  Dows  et  al. 

V. 

Byron  J.  McCleary  et  al. 

1.  Goods  lkft  bt  owner  without  likitation  with  custodian 
WHOSE  common  BiTSiNKSs  IS  TO  SELL  SUCH  KIND  OF  GOODS. — If  an  owner 
of  goods  puts  them  into  the  custody  of  another,  whose  common  business  it 
is  to  sell  that  kind,  or  that  and  other  kinds  of  goods,  and  such  owner  places 
no  limitation  upon  the  authority  of  such  custodian,  he  thereby  confers  upon 
such  custodian  an  implied  authorily  to  sell  them. 

2.  Liability  of  third  parties  for  goods  sold  bt  custodian. — 
Where  the  character  of  the  business  of  the  custodians  of  certain  com  of 
plaintiffs,  and  the  circumstances  in  evidence  (aside  from  a  supposed  con- 
tract, which  was  void  for  want  of  mutuality)  tended  to  show  that  the  custo- 
dians were  authorized,  so  far  as  defendants  were  concerned,  in  shipping  to 
the  latter  said  com,  which  defendants  received  from  the  custodians  in  the 
usual  course  of  business,  sold  and  returned  to  them  the  proceeds  in  good 
faith  and  without  notice  of  any  interest  of  the  plaintiffs  therein,  defendants 
were  not  liable  to  plaintiffs  for  such  corn. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Oabt,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 12,  1884, 

Tliis  action  was  trover,  by  David  Dows  &  Co.  against  Mc- 
Cleary, Smith  &  Co.,  to  recover  the  value  of  eight  car  loads 
of  com.  On  the  trial  before  the  court,  without  jury,  the 
plaintiffs  proved  the  signature  of  Morse  &  Lilley,  and  the 
court  permitted  them  to  give  in  evidence,  against  the  defend- 
ants' objections,  the  following  instrument: 
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"  Memorandum  of  agreement  made  December  17,  1879, 
between  David  Dows  &  Co.  and  Morse  &  Lilley,  of  Cornin<», 
in  the  State  of  Iowa. 

''  David  Dows  &  Co.  are  to  provide  Morse  &  Lilley  the 
money  necessary,  from  time  to  time,  to  purchase  such  quan- 
tity of  sound  ear  corn  at  Corning,  in  the  State  of  Iowa,  as 
David  Dows  &  Co.  deem  advisable. 

^'  Morse  &  Lilley  agree  to  make  such  purchases  for  David 
Dows  &  Co.,  and  to  use  the  money  so  provided  for  no  other 
purpose  than  the  purchase  of  sound  ear  corn  as  above  stated, 
and  the  expenses  necessarily  connected  therewith,  and  the  corn 
so  purchased  shall  be  the  property  of  David  Dows  &  Co.,  and 
the  cribs  containing  same  shall  be  marked  with  the  name  of 
David  Dows  &  Co. 

^'  It  is  further  agreed  between  the  above  mentioned  parties, 
that  Morse  &  Lilley,  as  compensation  for  their  services  in  pur- 
chasing, handling,  cribbing,  shelling  and  shipping  the  above 
corn,  shall  receive  whatever  sum  may  remain  when  the  corn 
is  sold  by  David  Dows  &  Co.,  after  David  Dows  &  Co.  shall 
have  received  the  money  so  invested,  and  interest  thereon  at 
the  rate  of  eight  per  cent,  per  annum,  also  one  cent  per  bushel, 
and  all  freight  and  other  charges  and  expenses  incurred  by 
them. 

"  And  Morse  &  Lilley  further  agree,  in  consideration  of  the 
premises,  to  guarantee  David  Dows  &  Co.  against  all  loss  on 
account  of  the  purchase  of  the  above  mentioned  corn,  and  to 
make  good  to  them  their  investments  with  interest;  also  one 
cent  per  bushel,  and  such  charges  and  expenses  ^as  may  have 
been  incurred  by  them. 

(Signed)  "  Mobsb  &  Lillet." 

Plaintiffs  introduced  no  evidence  tending  to  show  the  exe- 
cution of  the  supposed  agreement  on  their  part,  but  proved 
by  Morse,  of  the  firm  of  Morse  &  Lilley,  that  a  Mr.  Cheney, 
whom  Morse  called  the  agent  of  David  Dows  &  Co.,  called 
on  them  and  that  he  orally  agreed  that  his  principals  should 
furnish  money  for  his  firm  to  buy  corn  with.  He  does  not 
testify  to  the  delivery  of  the  supposed  contract,  or  that  they 
received  any  duplicate  from  Dows  &  Co.     Evidence  was  given 
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that  Morse  &  Lilley  went  on  buying  corn,  on  a  large  scale,  at 
Corning,  where  they  were  carrying  on  the  business  of  buying 
and  selling  corn.  They  had  cribs  at  their  town,  and  when  one 
was  filled  they  would  issue  a  document  to  Dows  &  Co.,  in  the 
following  form,  varying  only  as  to  quantity  of  corn  and  de- 
scription of  crib: 

"No.  9.  Corning,  Ia.  Jany.  24,  1880. 

We  have  bought  for  David  Dows  &  Co.,  lifty-four  hun- 
dred bushels  of  sound  ear  corn,  and  have  stored  same  in  good 
covered  cribs,  numbered  six  (6),  located  on  lots  owned  by  G. 
U.  Frank,  situated  in  the  town  of  Corning,  county  of  Adams, 
State  of  Iowa,  and  each  of  said  cribs  is  marked  with  the  name 
of  David  Dows  &  Co. 

5,400  bushels.  (Signed)  Morse  &  Lillet." 

It  appeared  that  the  cribs  were  so  marked,  and  that  Dows 
&  Co.  advanced  all  tlie  means  to  pay  for  the  corn,  by  accept- 
ing drafts  drawn  by  Morse  &  Lilley,  or  either  of  them,  at 
Chicago,  where  they  did  business.  The  evidence  shows  that, 
between  the  3d  and  13th  of  September,  1880,  the  firm  of 
Morse  &  Lilley  shipped  from  one  of  the  cribs,  at  Corning,  so 
marked,  and  for  the  contents  of  which  they  had  given  their 
receipt  to  Dows  &  Co.,  five  car  loads  of  corn  to  McCleary, 
Smith  &  Co.,  of  Chicago,  the  defendants,  to  be  sold  by  them 
on  commission;  that  they  did  sell  the  same,  in  the  usual  course 
of  business,  without  any  notice  of  plaintifi^s'  interest  therein, 
and  remitted  the  proceeds  to  Morse  &  Lilley;  after  demand 
made  by  plaintiffs,  this  suit  was  brought  to  recover  for  said 
corn  and  other  car  loads.  The  court  found  for  the  defendants, 
and  plaintiffs  bring  the  record  here  to  be  reviewed  upon  the 

general  facts,  without  any  specific  ruling  below. 

• 

Messrs.  Monroe  &  Tewkesbury,  for  appellants;  that  the 
corn  in  controversy  belonged  to  appellants,  was  in  their  pos- 
session and  stored  in  cribs  marked  with  their  firm  name,  and 
appellees  having  converted  the  same  are  liable  therefor,  cited 
Fawcett  v.  Osborn,  82  111.  411;  Turley  v.  Bates,  2H.  &  C. 
200;  Martineau  v.  Kitching,  L.  R,  7  Q.  B.  449,  450-454; 
Fitch  V.  Burk,  38  Vt.  689;    Young  v.  Matthews,  L.  R.,  2  C. 
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B.  127;  Riddle  v.  Varnum,.  20  Pick.  2S3;  Fuller  v.  Bean,  34 
N.  H.  300-304;  Stone  v.  Peacock,  35  Maine,  388;  Blackburn 
on  Sales,  150,  151;  Bellows  v.  Wells,  35  Vt.  599;  Summer  v. 
Hamlet,  12  Pick.  76-82;  Morse  v.  Sherman,  106  Mass.  433; 
Kimberly  v.  Patchen,  19  N.  Y.  Ct.  Ap.  330;  Mercbants  Nat. 
Bk.  V.  Bangs,  102  Mass.  295;  Bassett  v.  Armstrong,  6  Mich. 
397. 

McAllister,  P.  J.  We  are  nnable  to  perceive,  from  an  ex- 
amination of  the  record  in  this  case,  bow  the  case  imposes 
upon  us  the  duty  or  necessity  of  giving  a  construction  of 
the  supposed  contract  purporting  to  be  between  Dows  & 
Co.  and  Morse  &  Lilley,  of  date  Dec.  17, 1879,  with  a  view 
of  determining  its  effect  as  respects  the  question,  in  whom 
was  the  property  in  the  corn  alleged  to  have  been  converted 
by  the  defendants?  There  is  no  evidence  in  the  record  that 
Dows  &  Co.  ever  executed  that  contract,  in  duplicate  or  other- 
wise. From  what  the  record  fails  to  show,  and  what  it  does 
show,  the  court  below  would  have  been  justified  in  finding  the 
supposed  contract  void  for  want  of  mutuality;  and  we  are 
to  presume  that  the  court  did  so  find.  That  being  so,  there 
was  no  evidence  to  show  any  or  what  limitations  were  placed 
by  Dows  &  Co.  upon  Morse  &  Lilley,  in  whose  custody  they 
left  the  corn,  or  the  extent  of  their  authority  in  respect  there- 
to. They,  it  seems,  were,  and  for  a  long  time  previously  had 
been,  engaged  in  the  place  where  the  corn  was  stored,  in  the 
business  of  buying,  shipping  and  selling  com.  It  seems  to 
be  a  recognized  rule  of  law  that  if  the  owner  of  goods  puts 
them  into  the  custody  of  another,  whose  common  business  it 
is  to  sell  that  kind,  or  that  and  other  kinds  of  goods,  and  such 
owner  places  no  limitation  upon  the  authority  of  such  custo- 
dian, he  thereby  confers  upon  such  custodian  an  implied  au- 
thority to  sell  them.  Pickering  v.  Bust,  15  East,  38;  ap- 
proved in  Saltus  v.  Everett,  20  Wend.  280. 

The  character  of  the  business  of  Morse  &  Lilley,  and  the 
circumstances  in  evidence  (aside  from  such  supposed  contract, 
which  the  court  below  was  justified  in  holding  void  for  want 
of  mutuality)  tended  to  support  the  finding  below  that  Morse 
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&  Lilley  were  authorized,  so  far  as  the  defendants  were  con- 
cerned, in  shipping  to  the  latter  the  corn  in  question,  which 
thej  received  from  Morse  &  Lilley  in  the  usual  course  of  busi- 
ness, sold  and  returned  to  them  the  proceeds,  in  good  faith, 
and  without  notice  of  any  interest  of  the  plaintifiTs  therein. 
Tlie  case  is  entirely  distinguishable  from  Fawcett,  Isham  & 
Co.  T.  Osborn,  Adams  &  Co.,  32  III.  411.  And  we  think  the 
judgment  below  should  be  affirmed. 

Affirmed. 


La  Salle  National  Bank  of  La  Salle  144. 2I0 

V.  I  57    222t 

TOLTJ  BoCK  AND  RyE  CoMPANY.  |  "  sgg 

1.       NbOOTIABUS     IN8TRUHBNT — AhBIOUITT  —  PABOL     EYIDEKCE. —         jlOO     ^846 

Where  there  is  an  ambigaity  on  the  face  of  an  instrument  which  purports 
to  be  executed  in  some  representative  capacity,  rendering  it  doubtful  wheth« 
er  the  person  signing  means  to  bind  himself,  or  only  to  bind  a  corporation 
or  body  of  which  he  is  the  authorized  agent,  i>arol  evidence  is  admissi- 
ble as  between  the  parties  to  prove  extrinsic  circumstances  by  which  the  re- 
spectiye  liability  of  the  principal  or  agent  may  be  determined,  especially  in 
case^where  the  intention  to  bind  the  one  or  the  other  was  known  to  the  per- 
son accepting  the  instrument  at  the  time  oi  acceptance. 

2.  Parol  BYmENCB  to  explain  ambiguous  draft. — An  action  of  as- 
sumpsit brought  by  appellant,  a  bank,  as  indorsee  and  holder  of  a  bill  of 
exchange  drawn  by  the  De  Steiger  Glass  Co.  on  appellee^s  company.  The 
instrument  was  as  follows:  '*  Manufacturers  of  window  glass,  etc.  Office 
of  the  De  Steiger  Glass  Company,  La  Salle.  111.,  Dec.  13, 1882.  Thirty  days 
after  date,  pay  to  the  order  of  ourself  eight  hundred  and  twenty-five  dol- 
lars, with  exchange,  value  received,  and  charge  the  same  to  account  of  Phil. 
R.  De  Steiger,  Pres't.  To  the  Tolu  Bock  &  Rye  Co.,  Chicago,  111."  Writ- 
ten across  the  face  was  appellee's  acceptance,  and  it  was  indorsed,  "  Pay  to 
the  order  of  La  Salle  National  Bank.  De  Steiger  Glass  Co.,  Phil.  B.  De 
Steiger,  Pres't.'*  Appellant  upon  the  trial  introduced  the  draft  in  evidence, 
to  the  introduction  of  which  appellee  objected,  on  the  ground  that  it  was 
not  the  draft  of  the  company,  that  it  had  never  been  indorsed  by  De  Steiger, 
the  drawer,  and  that  there  was  a  variance  between  the  instrument  declared 
on  and  the  one  offered  in  evidence.  Appellant  then  offered  parol  evidence 
to  prove  extrinsic  circumstances  by  which  the  liability  of  the  Glass  Co.  could 
be  determined,  and  to  prove  that  the  intention  to  bind  the  company  and 
not  the  president  was  known  to  appellee  at  the  time  of  accepting  the  draft. 
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Appellant  then  offered  the  draft  in  evidence,  with  such  parol  eyidenoe,  which 
was  rejected.  Held,  that  the  court  erred  in  rejecting  the  parol  evidence 
offered  in  connection  with  the  draft,  and  that  the  draft  and  parol  evidence, 
taken  together,  were  sufficient  to  make  a,  prima  facie  case  for  appellant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
EoLLiN  S.  Williamson,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 12,  1884. 

This  was  assumpsit  brought  by  the  La  Salle  National  Bank 
as  indorsee  and  holder  of  a  bill  of  exchange,  alleged  to  have 
been  drawn  by  the  De  Steiger  Glass  Company  on  the  Tolu 
Rock  and  Rye  Company,  and  accepted  by  the  latter.  The 
instrument  was  as  follows: 

"  $825.00. 

«  Office  of 

De  Steiger  Glass  Company  La  Salle 

111.  Dec.  13,  1882. 

"Thirty  days  after  date,  pay  to  the 

order  of  ourself  eight  hundred  and 

twenty-five  dollars    with  exchange, 

value  received,  and  charge  the  same 

to  account  of 

"Phil.  R.  De  Steiger,  Prest." 

"To  the  Tolu  Rock  &  Rye  Co.,  Chicago,  111.'^ 

(Written  across  the  face) 

"Accepted,  payable  at  41  River  street,  Chicago. 

"Tolu  Rock  &  Rye  Co. 

"  F.  E.  Davis,  Treas." 

(Indorsed)  "  Pay  to  the  order  of  La  Salle  National  Bank. 

"  De  Steiger  Glass  Co. 

"Phil.  R  De  Steiger,  Prest." 

Tlie  declaration  was  in  the  usual  form,  to  which  the  de- 
fendant pleaded  the  general  issue,  also  a  special  plea  that  the 
draft  was  the  draft  of  Phil.  R  De  Steiger  and  not  the  draft  of 
the  De  Steiger  Glass  Company. 

Upon  the  trial  the  plaintiff  offered  the  draft  in  evidence, 
to  the  introduction  of  which  the  defendant  objected  on  the 
ground  that  it  was  not  the  draft  of  the  company,  that  it  had 


Manufacturers 
of 
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never  been  indorsed  by  De  Steiger,  the  drawer,  and  that  there 
was  a  variance  between  the  instrnment  declared  upon,  and 
the  one  offered  in  evidence.  The  court  sustained  the  objec- 
tion, and  refused  to  admit  the  draft  in  evidence;  whereupon 
the  plaintiff  offered  to  prove: 

Ist.  That  the  draft  was  drawn  by  Phil.  R  De  Steiger,  as 
the  president  of  the  De  Steiger  Glass  Company. 

2d.  That  it  was  within  the  usual  function  of  said  Phil. 
R  De  Steiger,  as  president  of  said  company,  to  make  negoti- 
able paper  of  said  company. 

3d.  Tliat  said  company  has  customarily  negotiated  and 
treated  paper*  so  signed  or  drawn  as  was  this  draft,  as  the 
paper  of  the  De  Steiger  Glass  Company;  and 

4th.  Tliat  the  draft  offered  in  evidence  was  drawn  by  said 
Phil.  R.  De  Steiger,  president  of  said  glass  company,  as  the 
draft  of  said  company,  and  that  said  intention  was  known  to 
the  defendant  in  this  case. 

And  again  offered  the  draft  in  evidence  in  connection  with 
such  parol  evidence,  which  the  court  again  rejected.  To 
which  ruling  of  the  court  the  plaintiff  duly  excepted.  The 
plaintiff  offering  no  further  evidence,  there  was  a  verdict  and 
judgment  for  the  defendant,  and  the  plaintiff  appealed  to 
this  court  The  assignment  of  errors  calls  in  question  the 
rulings  of  the  court  in  refusing  to  admit  the  evidence 
offered, 

Messrs.  Peckham  &  Brown,  for  appellant;  that  as  the  draft 
was  drawn  to  the  order  of  "  ourself,"  its  indorsement  by  the 
company  was  a  ratification  by  that  company  of  its  signature 
by  the  president,  cited  Melvin  v.  Hodges,  71  111.  422;  Paul 
V.  Berry,  78  111.  168;  Conro  v.  Point  Henry  Co.,  12  Barbour, 
27;  Fuller  v.  Hooper,  3  Gray,  334;  Devendorf  v.  West  Va. 
O.,  etc.,  Co.,  17  West  Va.  136. 

Parol  evidence  was  admissible  to  explain  the  draft:  Hypes 
V.  Griffin,  89  111.  134;  Mechanics  Bk.  v.  Bk.  of  Columbia,  6 
Wheaton,  626;  Baldwin  v.  Bk.  of  Newbury,  1  Wallace,  234; 
Haile  v.  Pierce,  32  Md.  327;  Brockway  v.  Allen,  17  Wendell, 
40;  Hood  v.  Hallenbeck,  7  Hun,  362;  West  v.  First  Nat.  Bk., 
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20  Hun,  408;  Ilovey  v.  Magill,  2  Conn.  680;  Eager  v.  Rice, 
4  Colo.  90;  Lazarus  v.  Shearer,  2  Ala.  718;  May  v.  Hewitt, 
33  Ala.  161;  R.  F.  &  P.  R.  R.  Co.  v.  Snead,  19  Grat  354; 
Hardy  v.  Pilcher,  57  Miss.  18;  McClellau  v.  Reynolds,  49 
Mo.  312. 

Messrs.  G.  W.  and  J.  T.  Kbetzingeb,  for  appellee;  that  it 
is  not  the  draft  of  the  corporation,  and  that  the  president  is 
liable  individnallj%  cited  Barker  v.  Mechanics  Ins.  Co.,  3 
Wend.  94-8;  Taft  v.  Brewster,  9  Johns.  R.  234;  White  v. 
Skinner,  13  Johns.  R  307;  Stone  v.  Wood,  7  Cowen,  453; 
Scott  V.  Baker,  3  West  Va.  285;  Macbean  v.  Morrison,  1  A. 
K.  Marshall,  545;  Hills  v.  Bannister,  8  Cowen,  31;  Powers 
V.  Briggs,  79  111.  404. 

As  to  the  admission  of  parol  evidence  to  explain  the^lrafk 
when  the  action  against  the  acceptor  is  not  brought  by  the 
president  or  the  corporation,  but  a  third  party:  Hypes  v.  Grif- 
fin, 89  111.  137. 

Wilson,  J.  As  to  the  action  of  the  court  in  rejecting  the 
draft  when  offered  alone,  it  is  unnecessary  to  express  any 
opinion.  The  decisions  upon  the  construction  and  interpreta- 
tion of  commercial  instruments  purporting  to  be  executed  by 
one  in  a  representative  capacity,  are  almost  infinite  in  num- 
ber and  variety,  some  of  them  being  seemingly  in  conflict 
with  each  other,  while  many  are  so  near  the  border  line  as  to 
make  it  seem  they  might  as  appropriately  fall  on  one  side  as 
the  other. 

The  only  question  we  shall  consider  is,  as  to  whether  the 
draft,  taken  in  connection  with  the  parol  evidence  offered,  was 
admissible;  or,  confining  it  within  still  narrower  limits,  was 
the  parol  evidence  offered  admissible,  since  if  it  was,  it  was 
ample  to  show  that  the  draft  was  drawn  as  and  for,  and  was 
intended  to  be,  the  company's  paper,  and  that  this  was  known 
to  appellee  when  accepting  it,  and  also  that  De  Steiger  had 
authority  to  bind  the  company  thereby?  We  shall  assume 
what  we  think  must  be  conceded  without  discussion,  that  it 
is,  at  least,  doubtful  upon  the  face  of  the  instrument,  whether 


First  District — October  Term,  1883.     145 

La  Salle  National  Bank  of  La  Salle  t.  Tola  Rock  and  Rye  Co. 

it  was  intended  to  be  the  act  of  the  company  or  of  De  Stei- 
ger  individaally. 

We  have  examined  with  mnch  care  the  adjadicated  cases 
on  this  subject  and  hav^e  reached  the  conclusion  both  upon 
reason  and  authority,  that  under  the  conditions  stated,  such 
evidence  is  admissible. 

The  Supreme  Court  of  the  United  States  have  repeatedly 
held  in  similar  cases,  that  where  the  instrument  was  ambigu- 
ous on  its  face,  rendering  it  doubtful  whether  it  was  intended 
to  be  the  official  act  of  the  corporation  or  the  private  act  of 
an  agent,  extrinsic  evidence  may  be  resorted  to,  to  show  which 
was  intended;  and  that  the  admission  of  such  evidence  was  not 
in  violation  of  the  rule  against  varying  or  contradicting  the 
terms  of  a  written  instrument  by  parol. 

In  the  leading  case  of  Mechanics  Bank  v.  Bank  of  Colum- 
bia, 5  Wheat.  826,  an  action  was  brought  by  the  latter  bank 
against  the  former  on  the  following  check: 

"No.  18. 

Mechanics  Bank  of  Alexandria. 

June  25,  1817. 
Cashier  of  the  Bank  of  Columbia. 
Pay  to  the  order  of  P.  H.  Minor,  Esq. 
ten  thousand  dollars. 
$10,000.  Wm.  Paton,  Jr." 

The  check  was  offered  in  evidence  by  tlie  plaintiff,  and  in 
connection  with  it,  evidence  to  prove  that  Paton,  before,  at 
the  time,  and  subsequent  to  the  drawing  of  the  check,  was 
cashier  of  the  Mechanics  Bank,  and  that  Minor  was  its  teller; 
and  in  order  to  prove  that  the  check  was  drawn  by  Paton  in 
his  capacity  as  cashier,  and  that  it  was  so  understood  by  the 
Bank  of  Columbia,  evidence  was  further  offered  by  the  plaint- 
iff to  show  that  from  a  time  anterior  to  the  time  of  drawing 
the  check,  there  was  kept  in  the  Mechanics  Bank  a  book  of 
printed  checks  in  blank,  to  be  used  by  the  caehier  in  drawing 
his  official  checks,  and  that  the  check  in  question  had  been 
cut  out  of  said  book.  It  was  farther  shown  that  Paton  in 
drawing  checks,  and  in   official  correspondence,  sometimes 
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added  to  his  signature  the  letters  "  Cas "  or  "  Ca."  and  at 
other  times  omitted  them. 

The  defendant's  counsel  objected  to  all  such  extrinsic  evi- 
dence, insisting  that  the  character  of  the  check  could  only  be 
determined  by  the  check  itself,  and  that  no  parol  or  other 
evidence  could  be  received  to  explain  the  same.  The  trial 
court  overruled  the  objection,  and  held  that  it  was  competent 
to  prove  by  parol  that  the  check  was  drawn  under  such  cir- 
cumstances and  in  such  a  manner  as  justified  the  plaintiff  in 
considering  it  the  check  of  the  bank.  The  Supreme  Court 
aflBrmed  the  ruling  of  the  court  below.  Speaking  by  Johnson, 
J.,  the  court  said :  "The  question  is  whether  a  certain  act 
done  by  the  cashier  of  a  bank  was  done  in  his  official  or  indi- 
vidual capacity.  Had  the  draft  signed  by  Paton  borne  no 
marks  of  an  official  character  on  the  face  of  it,  the  case  would 
have  presented  more  difficulty.  But  if  marks  of  an  official 
character  not  only  exist  on  the  face  but  predominate,  the 
case  is  a  very  familiar  one.  *  *  *  It  is  enough  for  the 
purpose  of  the  defendant  to  establish  that  there  existed  on  the 
face  of  the  paper,  circumstances  from  which  it  might  reasona- 
bly be  inferred  that  it  was  either  the  one  or  the  other.  In 
that  case,  it  became  indispensable  to  resort  to  extrinsic  evi- 
dence to  remove  the  doubt." 

It  is  claimed  by  appellee's  counsel  that  the  doctrine  of  that 
case  must  be  regarded  as  having  been  subsequently  overruled 
by  the  same  court;  but  this,  as  will  be  seen  further  on,  is  a 
misapprehension.  On  the  contrary,  it  has  been  expressly 
approved  and  reaffirmed  in  several  later  cases,  while  in  the 
State  courts  it  has  been  followed  almost  universally,  when- 
ever the  question  has  been  directly  presented. 

In  Baldwin  v.  Bank  of  Newbury,!  Wal.  234,  the  instrument 
was  as  follows: 

"  $3,500.  Boston,  Dec.  9,  1853. 

Five  months  after  date,  I  promise  to  pay  to  the  order  of  O. 
O.  Hale.  Esq.,  cashier,  thirty -five  hundred  dollars;  payable  at 
either  bank  in  Boston,  value  received. 

(Signed)  J.  "W.  Baldwin." 

Suit  was  brought  against  the  maker  of  the  note  by  the  Bank 
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of  Newbury,  withont  any  indorsement  of  the  note  by  Hale, 
the  person  named  therein  as  payee.  It  was  objected  that  the 
note  declared  on  was  not  admissible  in  evidence  nnder  the 
declaration,  not  having  been  indorsed.  It  was  conceded  (sub- 
ject to  the  opinion  of  the  court  as  to  its  competency)  that 
Hale  was  jn  fact  cashier  of  the  bank,  and  that  in  taking  the 
note  he  was  acting  for  the  bank  as  its  assent  and  cashier,  and 
the  question  was,  whetlier  parol  evidence  was  admissible  to 
prove  such  facts.  The  Supreme  Court  held  the  evidence  admis- 
sible. Mr.  Justice  Clifford  said, "  Counsel  very  properly  admit 
that  such  evidence  would  be  admissible  in  suits  upon  ordinary, 
simple  contracts,  but  the  argument  is  that  a  different  rule 
prevails  where  the  suit  is  upon  a  promissory  note  or  bill  of 
exchange.  Suits  in  such  cases,  it  is  said,  can  only  be  main- 
tained in  the  name  of  the  person  therein  named  as  payee,  and 
consequently,  that  the  plaintiff  bank  can  not  be  treated  as 
such  without  explanatory  evidence,  and  that  parol  evidence  is 
not  admissible  to  furnish  any  such  explanation."  After  de- 
claring the  position  untenable,  the  opinion  proceeds:  ''It  is 
clear  that  evidence  may  be  received  to  show  that  a  note  given 
to  the  cashier  of  a  bank  was  intended  as  a  promise  to  the  corpo- 
ration, and  that  such  evidence  has  no  tendency  whatever  to 
contradict  the  terms  of  the  instrument.  Where  a  check  was 
drawn  by  a  person  who  was  cashier  of  an  incorporated  bank, 
and  it  appeared  doubtful  upon  the  face  of  the  instrument  whether 
it  was  an  official  or  a  private  act,  this  court  held,  in  the  case 
of  the  Mechanics  Bank  v.  The  Bank  of  Columbia,  5  Wheat. 
326,  that  parol  evidence  was  admissible  to  show  that  it  was  an 
official  act.  The  signature  of  the  drawer  in  that  case  had  noth- 
ing appended  to  it  to  show  that  he  acted  in  an  official  char- 
acter, and  yet  it  was  unhesitatingly  held  that  parol  evidence 
was  admissible  to  show  the  real  character  of  the  transaction. 
*  *  The  same  rule  as  applied  to  ordinary  simple  contracts 
has  since  that  time  been  fully  adopted  by  this  court." 

Again,  in  a  recent  case,  Baldwin  v.  Williams,  decided  at 
October  term,  1881,  and  reported  in  14  Otto,  93,  the  check 
was  as  follows: 


148  Appellate  CoupvTs  of  Illinois- 

La  Salle  National  Bank  of  La  Salle  v.  Tolu  Rock  and  Rye  Co. 

"  No — .  Alexandria,  Va.  Oct.  2,  1875; 

The  First  National  Bank  of  Alexandria,  pay  to  the  order  of 
A.  E.  &  C.  £.  Tilton,  seven  thousand  dollars. 

E.  P.  AisTBOP,  W.  0.  Williams, 

Secy.  V.  Prest." 

Suit  was  brought  by  the  payees  of  the  note  against  Will- 
iams personally.  A  default  having  been  taken  a^^ainst  him, 
he  filed  a  bill  in  equity  to  set  the  same  aside  on  the  ground 
of  surprise,  which  being  satisfactorily  shown,  the  main  ques- 
tion arose  as  to  the  admissibility  of  extrinsic  evidence,  to 
prove  that  the  check  was  the  check  of  the  Montpelier  Hu- 
mane Association,  and  not  the  individual  check  of  Williams. 

The  case,  in  its  essential  features,  was  on  all  fours  with  the 
case  at  bar  except  that  there  were  fewer  ear-marks  of  official 
character  on  the  face  of  the  paper  than  on  the  De  Steiger 
draft.  In  a  well  considered  opinion,  Mr.  Justice  Bradley 
said:  "  As  to  the  merits  of  the  case  we  agree  with  the  court 
below  in  holding  that  according  to  the  showing  of  the  bill, 
and  as  between  the  parties,  the  check  sued  on  was  the  check 
of  the  association.  There  is  nothing  on  its  Aice  to  preclude 
this  construction.  The  bank  was  requested  by  two  persons 
who  sign  themselves  as  officers,  one  as  vice-president  and  the 
other  as  secretary,  to  pay  a  certain  sum.  Whether  they  made 
this  request  as  officers  or  as  individuals  is  ambiguous,  to  say 
the  least.  It  is  evident  that  an  inquiry  into  the  circumstances 
of  the  case  might  render  it  certain  which  was  intended;  as,  * 
if  the  bank  had  an  account  with  a  corporation  of  which  these 
persons  were  the  officers  designated;  if  they  had  been  in  the 
habit  of  checking  on  the  account  in  that  form,  with  the  knowl- 
edge and  consent  of  the  corporation,  and  the  bank  had  been 
in  the  habit  of  answering  such  checks  accordingly;  and  if  all 
this  were  known  to  the  party  taking  the  checks,  it  would  be 
a  construction  contrary  to  the  truth  to  hold  them  to  be  the 
personal  checks  of  the  individuals,  and  not  the  checks  of  the 
corporation.  Where  a  person  acts  merely  as  agent  of  another 
and  signs  papers  in  that  capacity,  that  is,  signs  them  as  agent, 
and  the  party  with  whom  he  deals  has  full  knowledge  of  his 
agency,  and  of  the  principal  for  whom  he  acts,  an  express  dis- 
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closure  of  the  principal's  name  on  the  face  of  the  papers,  or  in 
the  signature,  is  not  essential  to  protect  the  agent  from  per- 
sonal liability.  It  is  unnecessary  to  determine  whether  the 
form  of  the  document  in  this  case  was  sufficient  to  charc^e  in- 
nocent  holders  of  the  checkH  with  notice  of  its  character." 
The  learned  judge  quotes  with  approbation  the  remarks  of 
the  court  in  the  case  of  Mechanics  Bank  v.  Bank  of  Columbia, 
saying  they  are  apposite  to  the  case  before  him,  and  adds, 
"  The  ordinary  rule  undoubtedly  is,  that  if  a  person  merely 
adds  to  the  signature  of  his  name  the  word  ^  agent,'  ^trustee,' 
*  treasurer,'  etc.,  without  disclosing  his  principal,  he  is  per- 
sonally bound*  The  appendix  is  regarded  as  descriptio  per- 
BoncB.  It  does  not,  of  itself,  make  third  persons  chargeable 
with  notice  of  any  representative  relation  of  the  signer.  But 
if  Le  be  in  fact  a  mere  agent,  trusteie  or  officer  of  some  prin- 
cipal, and  is  in  the  habit  of  expressing  in  that  way  his  repre- 
sentative character,  in  his  dealings  with  a  particular  party 
who  recognize  him  in  that  character,  it  would  be  contrary  to 
justice  and  truth  to  construe  the  documents  thus  made  and 
used  as  his  personal  obligations,  contrary  to  the  intent  of  the 
parties." 

We  have  quoted  somewhat  at  length  from  the  foregoing 
opinions,  as  fitly  expressing  our  own  views,  and  as  being,  we 
think,  founded  in  sound  reason  and  justice. 

Turning  next  to  the  State  courts,  it  will  be  found  that  the 
prevailing  current  of  the  decisions  is  in  harmony  with  those 
of  the  Federal  court. 

New  York.  In  Brockway  v.  Allen,  17  Wend.  40,  suit 
was  brought  against  certain  persons,  as  makers  of  a  promis- 
sory note,  signed  by  them  with  the  designation  ^'  Trustees 
of  the  First  Baptist  Society  of  the  Village  of  Brockport." 
The  defendants  pleaded  (1)  that  at  the  time  of  making  the 
note,  they  were  trustees  of  the  society,  that  the  society  was 
indebted  to  the  plaintiff,  and  that  the  defendants,  as  such 
truateeSy  executed  the  note  on  account  of  such  indebtedness; 
(2)  A  like  plea,  omitting  the  averment  of  the  society's  indebt- 
edness. Demurrers  were  sustained  to  these  pleas  for  certain 
technical  defects,  but  the  court  lay  down  the  rule,  that  where 
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individuals  subscribe  their  proper  names  to  a  promissory  note, 
prima  fade  the}'  are  liable  personally,  though  they  add  a 
description   of  the  character  in  which  the  note  was  executed; 
but  such  presumption  of  liability  may  be  rebutted  by  proof 
that  the  note  was  in  fact  given  by  the  makers,  as  the  agents 
of  the  corporation,  and  that  they  were  duly  authorized  to  make 
such  note,  as  the  agents  of  the  corporation;  and  such  facts 
may  be  pleaded  in  bar  of  an  action  against  the  makers  per- 
sonally, a/verring  Jcnowledge  on  the  part  of  the  payee.    To  the 
same  effect  is  White  v.  Skinner,  13  John.  307,  cited  in  Bar- 
ber V.   Mechs.  Ins.  Co.,  3   Wend.  94;  Babcock  v.  Beman,  11 
K  Y.  200;  Bank  of  Utica  v.  Magher,  18  John.  342;  Bank 
of  Genesee   v.  Patchin  Bank,  19  N.  Y.  312,  where  the  court 
state  the  rule  thus:  "As  a  general  proposition,  it  is  undoubt- 
edly true  that  one  who   signs  a  writing  as  agent,  trustee  or 
president,   is   regarded   as   merely   describing   himself,   and 
hence  is  personally  liable.     But  when  a  writing  is  thus  exe- 
cuted with  full  authority  from  a  principal,   and  is  received 
by  the  payee  as  the  obligation  of  a  principal,  the  party  on 
whose  account  it  is  executed  is  alone  liable,"  citing  among 
other  cases  Brockway  v.  Allen,  supra;  White  v.   Skinner, 
13  John.  307;  Randall  v.  VanVetchen,  19  John.  60;  Dubois 
V.  Delaware  and  Hudson  Canal  Company,  4  Wend.  285;  See 
also,  Hicks  v.  Hinde  et  al.,  9  Barb.  628;  Hood  v.  Hollen- 
back,  7  Hun,  408.     It  is  unnecessary  to  further  multiply  the 
citation  of  New  York  cases.     The  only  case  in  that   State 
which  is  apparentlj^  in  conflict  with  the  cases  above  cited  is 
Hills  V.  Bannister,  8   Cow.  31,   where   the  defendants  had 
signed  the  note  in   suit  individually,  adding  to  their  names 
"Trustees  of  Union   Religious  Society,  Phelps,"  and   were 
held   personally  liable.     That  case  was  argued  and  decided 
mainly  upon  other  grounds,  and  the  question  now  under  dis- 
cussion was  scarcely  considered.    Moreover,  in  the  subsequent 
case  of  the  Bank  of  Genesee  v.  Patchin  Bank,  the   ruling 
in   that  case  is   expressly  disaffirmed.     The  court,  by  Gray, 
after  quoting  numerous  decisions  to  the  contrary,  said,    *'The 
principle  decided  by  these  cases  is  not   in   harmony   with 
Hills  V.  Bannister.    The  cases  to  which  I  have  referred  have 
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nevertheless  been  followed  by  the  Sapreme  Court  of  this 
State,  since  the  reorganization  of  our  judicial  system,  and  the 
principle  settled  by  them  fully  affirmed  by  this  court." 

New  Jersey.     In  Kean  v.  Davis,  21  N.  J.  L.  683,  suit  was 
brought  by  the  plaintiff,  as  indorsee,  against  the  defendant,  as 
drawer  of  certain  bills  of  exchange,  each  as  follows: 
*'  $500  Elizabbthtowk,  Sept  — ,  1841. 

Six  months  after  date,  please  pay  to  the  order  of  the  Eliza* 
bethtown  and  Somerville  Railroad  Company  five  hundred 
dollars,  value  received,  and  charge  as  ordered. 

Your  obed't  serv% 

John  Kean, 
President  Elizabethtown  and  Somerville  R.  E.  Co." 

The  drafts  were  addressed  to  William  Thompson,  Esq., 
Somerville,  N.  J.,  and  were  by  him  accepted.  They  were  in- 
dorsed ^^The  Elizabethtown  and  Somerville  Railroad  Company, 
by  John  Kean,  President."  The  question  was,  whether  the 
drafts  were  the  individual  drafts  of  Kean  or  of  the  railroad 
company.  The  defendant  offered  to  prove  that  at  the  date 
of  the  bills  Kean  was  president  of  the  Elizabethtown  and 
Somerville  Railroad  Company;  that  the  biUs  were  drawn  by 
him  by  and  under  the  direction  of  the  boards  of  directors  of  the 
company,  and  in  pursuance  of  authority  vested  in  him  for 
tliat  purpose;  that  at  the  time  of  the  delivery  of  the  bills  to 
the  plaintiffs,  they  were  informed  that  the  railroad  company 
was  the  drawer  of  the  bills;  that  the  bills  were  intended  to 
be  the  bills  of  the  company,  and  that  the  plaintiffs  took  them 
as  such.  This  evidence,  upon  objection  by  the  plaintiffs,  was 
ruled  out  by  the  court,  thus  presenting  a  case  entirely  similar 
in  its  essential  features  to  the  case  at  bar.  In  an  elaborate 
opinion  by  the  chief  justice,  concurred  in  by  all  the  judges, 
it  was  held  that,  as  it  did  not  clearly  appear  on  the  face  of 
the  instrument  whether  the  drawing  of  the  bills  was  designed 
as  the  act  of  the  corporation  or  as  the  act  of  the  individual,  it 
was  competent  to  resort  tx>  parol  proof  to  show  which  was  in- 
tended. The  court  said,  '^  The  question  is  not  what  is  the 
true  construction  of  the  language  of  the  contracting  party, 
bat  who  is  the  contracting  party;  Whose  language  is  it?   And 
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the  evidence  is  not  adduced  to  discharge  the  agent  from  a  per- 
sonal liability  which  he  has  assamed,  but  to  prove  that  in  fact 
he  never  incurred  that  liability ;  not  to  aid  in  the  construction 
of  the  instrument,  but  to  prove  whose  instrument  it  is.  The 
court  held  the  evidence  admissible,  citing  Mechanics  Bank  v. 
Bank  of  Columbia,  as  laying  down  the  true  rule  in  such  cases. 
Maryland.  In  Haile  v.  Pierce,  32  Md.  327,  the  instru- 
ment was  as  follows: 

"$1,000.  Baltimore  County,  Aug.  8, 1865. 

Four  months  after  date,  we,  the  president  and  directors  of 
the  Dunlaney's  Valley  Sweet  Air  Turnpike  Company,  prom- 
ise to  pay  William  F.  Pierce,  or  order,  one  thousand  dollars, 
for  value  received. 

(Signed)  Charles  F.  Hale,  President. 

J.  N.  Henderson,  Director. 
Joseph  G.  Dance. 
Edward  R.  Sparks,  Sec'y." 

Explanatory  evidence  was  held  admissible,  the  court  stating 
the  doctrine  thus:  Where  individuals  subscribe  their  proper 
names  to  a  promissory  note,  'jpri'nia  fdcie  they  are  personally 
liable,  though  they  add  a  description  of  the  character  in 
which  the  note  is  given;  but  such  presumption  of  liability 
may  be  rebutted,  as  between  the  original  parties,  by  proof 
that  the  note  was  in  fact  given  by  the  makers  as  agents,  with 
the  payee's  knowledge.  Stewart,  J.,  said:  "The  terms  of 
the  note,  upon  its  face,  being  ambiguous  and  uncertain  as  to 
the  fact  whether  appellants  did  sign  it  in  their  individual  or 
official  capacity,  and  as  relevant  and  extraneous  proof  might  aid 
in  the  solution  of  the  question,  it  was  competent  for  either 
party  to  show  by  any  pertinent  extraneous  evidence  on  what 
account  the  note  was  given,  and  whether  on  the  credit  of  the 
company  or  upon  the  individual  responsibility  of  the  appel- 
lants, as  the  joint  makers  thereof,  for  the  purpose  of  proving 
or  tending  to  prove  the  true  character  and  purport  of  the  note. 
This  could  not  vary  or  contradict  the  instrument,  but  might 
be  explanatory  of  its  meaning  where  otherwise  it  would  be 
unintelligible." 
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Virginia.  In  Richmond,  Fred'g  and  Potomac  II.  R.  Co.  v. 
Snead  et  al.,  19  Gratt.  354,  the  note  read: 

'*$4S4.  Richmond,  May  31,  1856. 

Dae  Joseph  H.  Snead  and  Benjamin  E.  Smith,  four  hun- 
dred and  eighty-fonr  dollars  in  fnll,  of  labor  performed  on 
cottage  lot  of  the  railroad  company,  the  same  payable  on  de- 
mand. (Signed)    Ed.  Robinson." 

It  was  held  that  it  being  uncertain  on  the  face  of  the  in- 
strument, whether  it  was  designed  to  acknowledge  a  debt  due 
by  Robinson,  individually,  or  by  the  company  whose  presi- 
dent and  agent  he  was,  parol  evidence  was  admissible  to  show 
which  was  intended.  See  also,  Early  v.  Wilkinson,  9  Gratt. 
68. 

Alabama.  In  Lazarus  v.  Shearer,  2  Ala.  N.  S.  71S,  a  draft 
was  drawn  payable  to  the  order  of  Lazarus,  signed  Andrew  A. 
Dexter,  Chf.  Eng.  S.  &  T.  R.  R.  Co.,  and  directed  to  Gilbert 
Shearer,  Prest.  of  theSelma  and  Tennessee  Railroad  Company, 
Suit  was  brought  by  the  payee  against  Shearer,  individually, 
as  acceptor  of  the  draft.  The  plaintiff  having  offered  in  evi- 
dence the  draft  with  the  acceptance  thereon,  the  defendant, 
against  the  objection  of  the  plaintiff,  was  allowed'to  prove  by 
the  drawer  that  the, bill  was  drawn  by  him  on  the  defendant, 
as  president  of  the  railroad  company,  and  that  the  payee  of 
the  bill  was  apprised  by  the  drawer,  that  it  was  intended  to  be 
drawn  upon  the  defendant  as  such  president,  and  not  in  his 
private  capacity.  The  Supreme  Court  held  the  evidence 
competent,  saying:  "  When  it  it  is  doubtful  from  the  face  of 
the  contract,  whether  it  was  intended  to  operate  as  the  per- 
sonal engagement  of  the  party  signing  it,  or  to  impose  an 
obligation  upon  some  third  party  as  principal,  parol  evidence 
is  admissible  to  show  the  true  character  of  the  transaction," 
citing  and  quoting  at  length  from  Mechs.  Bank  v.  Bank  of 
Alexandria,  and  Brockway  v.  Allen,  17  Wend.  The  rule  as 
stated  in  this  case  is  qualified,  as  also  in  the  other  cases,  to 
the  effect  that  such  evidence  would  not  be  admissible  as 
against  the  rights  of  a  honafide  indorsee  of  negotiable  paper 
without  notice.  This  case  has  been  uniformly  followed  in 
that  State.     See  May  v.  Hewitt,  3  Ala.  161,  and  cases  cited. 
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Kentucky.  In  Owings  v.  Grubbs,  6  J.  J.  Marsh  31,  tbe 
note  was 

"  State  Fubnace,  March  16,  1830. 
Due  Eichard  H.  Owings,  seventy-seven  dollars  and  two 
cents,  for  value  received,  as  witness  ray  hand, 

(Signed)  for  Thomas  D.  Owings, 

James  Gbubbs." 

Parol  evidence  was  admitted  to  show  that  Grubbs  was  the 
manager  of  Owings'  works,  and  that  he  executed  and  delivered 
the  note  as  the  obligation  of  Owings.  This  ruling  was  ap- 
proved by  the  Supreme  Court  To  the  same  effect  is  Webb 
V.  Burke,  5  B.  Mon.  51,  where  Owings  v.  Grubb  is  approved. 

Missouri.  In  McLellan  v.  Reynolds,  49  Mo.  312,  the  note 
was  as  follows:  "For  vahie  received,  I  promise  to  pay  A.  & 
B.  $645  for  building  a  school-house  in  Dist.  No.  3,  etc.,  with 
interest  at  ten  per  cent.  (Signed)  P.  T,  Keynolds,  Local 
Director." 

In  a  suit  by  the  payee  against  Reynolds,  individually,  it 
was  held  that  parol  evidence  was  admissible  to  show  that  it 
was  not  intended  to  be  the  note  of  Reynolds,  but  the  note  of 
the  district.'  To  the  same  effect  is  Smith  v.  Alexander,  31 
Mo.  193;  Sliuetz  v.  Bailey,  40  Mo.  69;  Musser  v.  Johnson, 
42  Mo.  74. 

Mississippi.  In  Hardy  v.  Pilcher,  57  Miss.  17,  the  draft 
was,  "  On  the  first  day  of  December  next,  please  pay  to  J.  S. 
Pilcher,  or  bearer,  four  hundred  dollars,  and  charge  the  same 
to  my  account.  To  Wm.  S.  Boiling.  (Signed)  H.  W. 
Hardy."  Written  across  the  face  "  Accepted,  Wm.  S.  Boil- 
ing, agent  of  W.  H.  Hardy." 

Suit  was  brought  by  Pilcher,  the  payee  of  the  draft,  against 
Hardy,  as  drawer.  Chalmers  J.,  said,  "  Ordinarily,  no  ex- 
trinsic evidence  of  any  kind  is  admissible  to  vary  or  explain 
negotiable  instruments.  Such  paper  speaks  its  own  language 
and  the  meaning  which  the  law  affixes  to  it  can  not  be 
changed  by  any  evidence  aliunde.  One  of  the  few  exceptions 
to  this  rule  is,  where  anything  on  the  face  of  the  paper  sug- 
gests a  doubt  as  to  the  party  bound,  or  the  character  in  which 
any  of  the  signers  has  acted  in  affixing  his  name;  in  which 


First  District — October  Term,  1883.      155 


La  Salle  National  Bank  of  La  Salle  v.  Tola  Rock  and  Rye  Co. 

case  testimony  may  be  admitted  between  the  original  parties 
to  show  the  true  intent.  Thus  where  one  has  signed  as 
agent  of  another,  while  the  p7ima  faeie  presumption  is  tliat 
the  words  are  merely  descriptio  persance^  and  that  the  signer 
is  individually  bound,  yet  it  may  be  shown  in  a  suit  between 
the  parties  that  it  was  not  so  intended,  but  that  on  the  con- 
trary, the  true  intention  was  that  the  payee  should  look  to 
the  principal,  whose  name  was  disclosed  in  the  signature  of 
his  agent,  or  who  was  well  kiioion  to  he  the  true  party  to  he 
hound^'*  citing  Mechs.  Bank  v.  Bank  of  Columbia,  aud  other 
cases  above  relerred  to. 

Colorado.  In  liagar  v.  Eice,  4  Col.  90,  two  drafts  were 
drawn,  payable  to  the  order  of  Eice,  and  were  signed  Boule- 
vard and  Sloan  Steam  Navigation  Company,  by  Wm.  An- 
derson, Prest  They  were  addressed  to  F.  D.  Hagar 
Treas.,  and  accepted  by  him  by  writing  across  the  face  of 
the  bill,  "  F.  D.  Hagar,  Treas."  In  a  suit  by  the  payee,  Eice, 
against  Hagar,  individually,  the  latter  pleaded  that  he  was 
the  treasurer  of  the  company;  that  he  was  authorized,  and 
it  was  his  duty  as  such  treasurer,  to  pay  out  moneys  in  his 
hands  belonging  to  the  company,  on  its  order,  and  to  accept 
as  its  treasurer,  by  the  name  and  style  of  F.  D.  Hagar, 
Treas.,  all  orders  or  bills  of  exchange  drawn  by  said  com- 
pany on  its  treasurer,  and  to  pay  the  same  when  due,  of  all 
which  the  plaintiff  had  notice,  and  that  to  the  knowledge  of 
the  plaintiff,  the  defendant  accepted  the  same  as  treasurer,  and 
not  otherwise.  The  Supreme  Court,  reversing  the  judgment 
below  for  the  plaintiff  on  sustaining  a  demurrer  to  the  plea, 
said:  "  When  there  is  a  latent  ambiguity,  as  between  the 
original  parties  to  a  bill  of  exchange  and  others  affected  with 
notice,  especially  when  the  name  of  the  principal  is  in  some 
manner  disclosed  upon  the  face  of  the  instrument,  we  deem 
the  rule  to  be  that  the  real  nature  of  the  transaction  may  be  in- 
vestigated." 

Connecticut.  In  Hovey  v.  Magill,  6  Conn.  680,  suit  was 
brought  by  Hovey,  payee  of  a  promissory  note,  signed  by 
the  defendant  as  follows:  "Arthur  W.  Magill,  agent  for  the 
Middletown  Manufacturing  Company."     It  was  held  by  a 
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majority  of  the  court,  five  of  the  judges  concurring  witli  tlie 
chief  justice,  and  three  dissenting,  that  the  defendant  was 
not  liable  individually,  'evidence  being  admitted  to  show  that 
he  was  the  duly  appointed  agent  of  the  company,  and  that 
he  had  been  in  the  habit  of  signing  notes  in  the  same  man- 
ner with  the  knowledge  of  the  company,  and  which  the  coni- 
])any  had  regularly  paid.  To  the  same  eifect  is  Shelton  v. 
Darling,  2  Id.  435. 

Massachusetts.  In  Mann  v.  Chandler,  9  Mass.  837,  the 
notes  sued  on  were  signed,  ''  Gardner  S.  Chandler,  Treasurer, 
Dorchester  Turnpike  Corporation."  Suit  was  brought  by  the 
payee  of  the  notes  against  Chandler,  seeking  to  charge  him 
personally.  Proof  was  received  to  show  tliat  he  was  treasurer 
of  the  company,  and  as  such  was  duly  authorized  to  execute 
the  notes  in  question,  as  the  company's  obligations.  Upon  a 
case  reserved,  the  Supreme  Court  held  that  under  the  facts 
sliown,  the  defendant  was  not  liable.  See  also,  to  the  same 
effect  Dawes  v.  Jackson,  9  Mass.  490.  It  may  seem  at  first 
blush  that  these  cases  are  at  variance  with  other  Massachu- 
setts decisions,  but  it  will  be  found  upon  examination,  that 
there  is  no  necessary  conflict  between  them,  as  the  latter  were 
for  the  most  part  decided  upon  the  face  of  the  instruments, 
no  explanatory  evidence  being  offered. 

In  Illinois  the  precise  question  involved  in  the  present 
case  does  not  appear  to  have  received  special  consideration. 

In  Powers  v.  Briggs,  79  111.  493,  the  defendants  had  signed 
two  promissory  notes  describing  themselves  as  trustees  of  the 
Seventh  Presbyterian  Church.  On  the  trial,  evidence  was  ad- 
mitted, over  the  plaintiff's  objection,  showing  that  at  the  time 
the  notes  were  executed  the  defendants  were  trustees  of  the 
churcli,  and  that  the  notes  were  given  for  the  difference  in 
value  on  exchange  of  church  organs.  There  was  a  judgment 
for  the  defendants,  which  the  Supreme  Court  reversed  on  the 
double  ground  that  the  notes  upon  their  face  appeared  to  be 
the  individual  obligations  of  the  defendants,  and  that  the 
parol  evidence  was  insufficient  to  show  that  the  plaintiff  was 
giving  credit  to  the  corporation,  or  that  he  knew  the  defend- 
ants intended  by  the  notes  he  should  do  so.    The  court  ex- 
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presslj  declined  to  pass  upon  the  question  as  to  the  admissi- 
bilitj  of  the  parol  evidence. 

In  Hypes  v.  Griffin,  89  111.  134,  nb  reference  is  made  to  the 
effect  of  an  ambiguity  as  bearing  upon  the  admissibility  of 
parol  explanatory  evidence.  The  signers  of  the  note  there 
had  affixed  nothing  to  their  names  indicating  that  they  were 
acting  in  a  representative  character,  and  the  court  seem  to 
Jiave  treated  the  paper  as  being  on  its  face  only  their  personal 
undertaking,  with  nothing  to  suggest  a  doubt  that  it  was  so 
intended.  The  court,  however,  in  one  portion  of  the  opinion, 
says :  '^  It  seems  to  be  settled,  so  far  as  there  is  any  well  defined 
rule  on  this  subject,  that  where  a  party  signs  his  name  as 
cashier  or  agent  for  a  banking,  railroad  or  other  corporation, 
in  drawing  drafts  or  bills,  or  in  accepting  drafts  or  other  evi- 
dence of  indebtedness  in  its  ordinary  business,  if  it  appears 
it  was  the  obligation  of  the  corporation,  and  the  agent  had 
authority  to  bind  it,  he  will  not  be  personally  liable,  and  the 
facts  may  be  shown  by  extrinsic  evidence.'' 

It  is  said  in  some  of  the  cases  that  the  ambiguity  is  to  be 
regarded  as  a  latent  rather  than  a  patent  one,  while  in  others, 
treating  it  as  a  patent  ambiguity,  it  is  held  to  constitute  an 
exception  to  the  rule  excluding  parol  evidence  in  constructing 
written  instruments.  40  Mo.  312;  6  J.  J.  Marsh  31;  6  Ool. 
90.  But  upon  whatever  ground  it  may  be  placed,  the  rule 
admitting  such  evidence  under  the  circumstances  stated,  is 
too  firmly  established  to  be  disregarded.  A  bona  fide  in- 
dorscr  for  value  before  maturity  of  commercial  paper,  has  the 
right  to  rely  upon  what  appears  upon  its  face,  as  otherwise  lie 
might  be  taken  by  surprise,  and  be  misled  to  his  injury.  But 
there  can  be  no  surprise  where  a  note  or  bill  is  taken  or  ac- 
cepted with  knowledge  that  the  person  executing  it  acts  only 
m  a  representative  capacity,  as  the  authorized  agent  of  a  known 
principal,  intendingto  bind,  not  himself,  but  such  principal. 
The  promisee  in  such  case  gets  precisely  what  he  bargains 
for,  to  wit,  the  obligation  of  the  principal,  and  not  of  the 
agent;  and  the  law  is  not  so  unreasonable  as  to  permit  him 
afterward  to  say  to  the  agent,  ^'  This  appears  on  its  face  to  bind 
you  personally,  and  therefore  you  shall  pay  it" 
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We  are  aware  that  decisions  are  found  in  which  the  nilinij:, 
in  Mechanics  Bank  v.  Bank  of  Columbia,  has  been  criticised 
but  such  criticisms  seem  to  have  been  placed,  for  the  most  part, 
though  not  always,  on  the  ground  that  the  instrument  upon 
its  face  did  not  purport  to  be  executed  in  a  representative  ca- 
pacity, or  that  it  was  free  from  ambiguity,  and  therefore  not 
open  to  explanation  by  extrinsic  evidence. 

In  the  light  of  the  foregoing  and  other  authorities  of  like 
import,  as  well  as  upon  principles  of  reason  and  justice,  we 
think  it  may  be  laid  down  as  the  true  rule  that  where  there 
is  an  ambiguity  on  the  face  of  an  instrument  which  purports 
to  be  executed  in  some  representative  capacity,  rendering  it 
doubtful  whether  the  person  signing  means  to  bind  himself, 
or  only  to  bind  a  corporation  or  body  of  which  he  is  the 
authorized  agent,  parol  evidence  is  admissible,  as  between 
the  parties,  to  prove  extrinsic  circumstances  by  which  the 
respective  liability  of  the  principal  or  agent  may  be  deter- 
mined, especially  in  cases  where  the  intention  to  bind  the  one 
or  the  other  was  known  to  the  person  accepting  the  instru-  . 
ment  at  the  time  of  accepting  it 

Our  conclusions  are  (1)  that  the  court  erred  in  rejecting 
the  parol  evidence  offered  in  connection  with  the  draft,  and 
(2)  that  the  draft  and  parol  evidence  taken  together  were  suf- 
ficient to  make  Skp7Hma  facie  case  for  the  plaintifil 

For  the  reasons  indicated  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Eeversed  and  remanded. 


George  Bartalott 

V. 

The  International  Bank. 

1.  PLEADnTG— Statute  of  Limitations.— Action  of  assumpsit  for 
money  had  and  received.  Defendant's  second  plea  was  the  Statute  of  Lim- 
itations, to  which  plaintiff  pleaded  a  special  replication  seeidni?  to  avail  him- 
self of  the  provisions  of  section  22  of  the  Statute  of  Limitations.    Plaintiff's 
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claim  was  that  he  paid  the  money  in  controversy  to  defendant  to  obtain  the 
release  of  a  certain  deed  of  tnist  on  land  which  he  had  recently  purchased, 
in  ignorance  of  the  fact  that  it  had  already  been  paid  to  the  defendant  and 
satisfied  in  fall,  and  that  the  fact  of  such  previous  payment  was  fraudulently 
concealed  from  him  by  the  defendant  at  the  time  the  money  was  paid  and 
since,  by  reason  of  which  he  remained  in  ignorance,  etc.  Defendant  urged 
that  the  replication  failed  to  show  that  there  was  any  dpfense  to  the  trust 
deed.  Held,  that  this  point  is  not  well  taken.  By  the  plea  of  the  Statute  of 
Limitations,  plaintiff's  cause  of  action  stands  admitted,  and  the  only  office  of 
the  replication  is  to  avoid  the  bar  of  the  statute  by  bringing  it  within  an  ex- 
ception to  such  statute  and  as  plaintifTs  replication  sufficiently  alleges  a 
fraudulent  conceali^ent  of  his  cause  of  action,  the  court  below  erred  in  sus- 
taining the  demurrer  to  it. 

2.  Fraudulent  concealment  op  cause  of  action — Statute  of 
Limitations. — A  replication  to  a  plea  of  the  St^itute  of  Limitations,  settinjjr 
up  a  iraiidulent  concealment  by  the  defendant  of  the  cause  of  action,  muBt 
set  out  the  facts  and  circumstances  constituting  the  fraud,  and  must  show 
further  that  there  has  been  no  want  of  reasonable  diligence  on  the  part  of 
I  he  plaintiff  in  discovering  the  cause  of  action;  must  disclose  the  time  when, 
and  circumstances  under  which  the  discovery  was  made.  But  it  is  not  es- 
sential that  the  acts  constituting  the  fraudulent  concealment  should  be  sub- 
sequent to  the  accming  of  the  cause  of  action.  They  may  be  coincident  with 
or  even  prior  to  it,  provided  there  is  the  relation  of  design  and  its  consum- 
mation. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
RoLLiN  S.  Williamson,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 12,  1884. 

Messrs.  Leaming  &  Thompson,  for  appellant;  that  the  fraud 
and  deceit  which  enable  the  offender  to  do  the  wrong  may 
precede  its  perpetration;  the  length  of  time  is  not  material, 
provided  there  is  the  relation  of  design  and  its  consummation, 
cited  Martin  v.  Smith,  1  Dillon,  95;  Carr  v.  Hilton,  1  Gnrt. 
C.  C.  R  230;  Campbell  v.  Vining,  23  111.  525;  Way  v.  Cut- 
ting, 20  N.  H.  187;  Bowman  v.  Sanborn,  18  N.  H.  205;  First 
Mass.,  etc.,  Co.,  v.  Field,  3  Mass.  201;  Atlantic  Nat.  Bk.  v. 
Harris,  118  Mass.  152;  Mayne  v.  Griswold,  3  Sandf.  463; 
Jones  V.  Conoway,  4  Yeates,  109;  Mitchell  v.  BufSngton,  15 
Lancaster  Bar,  No.  16. 

Messrs.  Eosentiial  &  Pence,  for  appellee;  as  to  the  ele- 
ments of  an  equitable  estop})el,  cited  Bigelow  on  Estoppel, 
432;   Smith  v.  Newton,  38  111.  230;   International  Ek.  v. 
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Bowen,  80  111.  5il;  Wood  v.  Carpenter,  101  U.  S.  135;  Kerr 
on  Fraud,  Am.  ed.,  73. 

The  destruction  or  cancellation  of  the  evidence  of  a  debt 
does  not  release  the  debt:  Heartt  v.  Rhodes,  66  111.  351. 

The  payment  of  part  of  a  debt  in  satisfaction  of  the  whole 
will  not  satisfy  the  whole,  and  can  not  be  pleaded  in  bar: 
Chitty  on  Contracts,  10th  Am.  ed.,  821. 

An  agreement  to  abandon  a  claim,  nnless  there  be  a  con- 
sideration shown,  is  a  mere  mid%i^m  pactum:  Wilson  v.  Kel- 
ler, 9  Bradwell,  348;  Addison  on  Contracts,  7th  ed.,  267; 
Chitty  on  Contracts,  10th  Am.  ed.,  841. 

Unless  appellant  was  free  from  laches,  or  if  he  intended  to 
waive  all  inquiry  into  the  truth  of  the  bank's  claim,  he  can  not 
recover:  International  Bk.  v.  Bartalott,  11  Bradwell,  620; 
Chitty  on  Contracts,  10th  Am.  ed.,  694;  Marriott  v.  Hamp- 
ton, 2  Smith's  Leading  Cases,  *400,  1;  Milnes  v.  Duncan,  6 
B.  &  C.  671;  Kelly  v.  Solari,  9  M.  &  W.  54. 

As  to  what  will  constitute  a  fraudulent  concealment  of  the 
cause  of  action  so  as  to  take  it  out  of  the  bar  of  the  Statute  of 
Limitations:  Wood  v.  Carpenter,  101  U.  S.  135;  Nudd  v. 
Hamblin,  8  Allen,  132;  International  Bk.  v.  Bartalott,  11 
Bradwell,  620. 

Bailey,  J.  This  cause  was  before  this  conrt  at  the  October 
term,  1882,  at  which  time  a  judgment  in  favor  of  the  plaintiff 
was  reversed.  International  Bank  v.  Bartalott,  11  Bradwell, 
620.  The  action  was  assumpsit  for  money  had  and  received, 
and  was  brought  by  the  appellant  against  the  appellee.  The 
defendant  pleaded  non-assumpsit  and  the  Statute  of  Limita- 
tions. To  the  first  of  these  pleas,  the  plaintiff  added  a  simil- 
iter, and  to  the  second  he  pleaded  a  special  replication,  alleging 
the  fraudulent  concealment  from  him  by  the  defendant  of 
his  said  cause  of  action,  until  within  less  tlian  five  years  next 
prior  to  the  commencement  of  the  suit  Since  the  decision 
of  the  former  appeal,  the  plaintiff  has  amended  his  replication, 
and  a  demurrer  thereto  having  been  sustained  by  the  court, 
and  the  plaintiff  having  elected  to  abide  by  his  replication, 
judgment  was  rendered  against  him  for  costs.     From   that 
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judgment  this  appeal  is  prosecuted,  and  the  only  question 
now  presented  is  as  to  the  sufficiency  of  the  amended  repli- 
cation. 

The  plaintiff,  by  said  replication,  seeks  to  avail  himself  of  the 
provisions  of  the  twenty-second  section  of  the  Statute  of  Limi- 
tations, which  is  as  follows:  ''If  a  person  liable  to  an  action, 
fraudulently  conceals  the  cause  of  action  from  the  knowledge 
of  the  person  entitled  thereto,  the  action  may  be  commenced  at 
any  time  within  five  years  after  the  person  entitled  to  bring  the 
same,  discovers  that  he  has  such  cause  of  action,  and  not  after- 
ward." The  grounds  of  demurrer  to  the  replication  engaged 
by  counsel  for  the  defendant,  are  the  following: 

First  The  facts  alleged  in  the  replication  do  not  show  any 
defense  to  the  deed  of  trust  at  the  time  the  plaintiff  paid  for 
its  release. 

Second.  The  facts  ^alleged  do  not  show  that  the  plaintiff 
was  free  from  laches,  or  that  he  did  not  intend  to  waive  all 
inquiry  into  the  truth  of  the  matter  of  the  amount  actually 
due  the  defendant  at  the  time  of  such  payment,  and, 

Third.  The  replication  does  not  contain  any  allegation  of 
facts  sufficient  to  constitute  fraudulent  concealment  of  the 
cause  of  action,  or  to  show  diligence  on  the  part  of  the  plaint- 
iff in  discovering  it. 

It  is  manifest,  we  think,  that  the  first  and  second  of  these 
propositions  are  untenable,  except  so  far  as  they  are  included 
in  the  third.  The  plaintiff's  claim  is,  that  he  paid  the  money 
in  controversy  to  the  defendant,  to  obtain  the  release  of  a 
certain  deed  of  trust  on  land  which  he  had  recently  purchased, 
in  ignorance  of  the  fact  that  it  had  already  been  paid  to  the 
defendant  and  satisfied  in  full,  and  that  the  fact  of  such  pre- 
vious payment  was  fraudulently  concealed  from  him  by  the 
defendant  at  the  time  the  money  in  question  was  paid,  and 
since,  by  reason  of  which  he  remained  in  ignorance  of  such 
fact  and  of  his  right  to  recover  said  money  back,  until  a  short 
time  prior  to  the  commencement  of  this  suit.  The  first  point 
urged,  viz.,  that  the  replication  fails  to  show  that  there  was  any 
defense  to  the  trust  deed,  is  only  saying  in  another  form  that 
the  replication  fails  to  show  that  the  plaintiff  has  a  good  cause 
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of  action.  If  there  was  no  defense  to  the  trust  deed,  or,  in 
other  words,  if  at  the  time  the  plaintiff  paid  said  money  and 
obtained  the  release,  the  trust  deed  was  a  valid  and  subsist- 
ing lien  on  his  land,  then  clearly  the  payment  was  made 
upon  a  sufficient  consideration,  and  under  no  mistake  as  to 
any  material  fact,  and  the  money  paid  can  not  be  recovered 
back.  But  is  it  necessary  for  the  plaintiff  to  show  by  his 
replication  that  he  has  a  good  cause  of  action?  The  plea  of 
the  Statute  of  Limitations  is  a  plea  in  confession  and  avoid- 
ance. It  confesses  the  plaintiff 's  cause  of  action,  but  seeks  to 
avoid  a  recovery,  by  invoking  the  bar  of  the  statute.  So  far  then 
as  any  issue  on  that  plea  is  concerned,  the  plaintiff's  cause  of 
action  stands  admitted,  and  there  is  no  occasion  for  re-stating 
it  in  the  replication.  The  case  is  not  one  calling  for  a  new 
assignment,  but  the  only  office  of  the  replication  is  to  avoid 
the  bar  set  up  in  the  plea  by  bringing  the  case  within  the 
exception  provided  in  the  twenty-second  section  of  the  statute. 
It  was  doubtless  proper  for  the  pleader  to  set  out  in  his  repli- 
cation the  circumstances  of  the  transaction  out  of  which  the 
cause  of  action  arose,  so  far  as  necessary  in  order  to  a  sufficient 
averment  of  the  fraudulent  concealment  complained  of,  but 
this  is  not  for  the  purpose  of  re-stating  the  cause  of  action  as 
such,  but  of  giving  in  detail  the  facts  which  constituted  the 
fraudulent  concealment 

Substantially,  the  same  answer  may  be  given  to  the  sec- 
ond point  made  in  support  of  the  demurrer.  Laches  on  the 
part  of  the  plaintiff  in  omitting  to  avail  himself,  at  the  time  be 
paid  the  money,  of  the  means  of  knowledge  within  his 
reach,  or  an  intention  on  his  part  to  waive  all  inquiry  into 
the  truth  of  the  matter  of  the  amount  actually  due  the  de- 
fendant, would  be  a  har  to  his  right  to  recover  the  money 
back.  This  rule  is  recognized  in  our  opinion  in  this  case, 
on  the  former  appeal,  and  such  is  the  doctrine  of  the 
authorities  referred  to  by  counsel  for  the  defendant,  in 
support  of  this  branch  of  their  argument.  Such  facts  would 
doubtless  constitute  a  defense  available  under  the  plea  of 
non-assumpsit,  but  the  plaintiff  in  his  replication  to  a  plea, 
setting  up  the  bar  of  the  statute,  is  called  upon  to  meet  and 
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avoid  that  defense,  and  none  other.  Donbtless  laches,  or  an 
intention  to  waive  inquiry  as  to  the  amount  due,  if  affirma- 
tively shown,  would  tend  to  rebut  the  charge  of  fraud,  but 
laches,  as  adefensej  was  not  within  the  issue  tendered  by  the 
plea  replied  to. 

Kecurring  then  to  the  third  proposition  urged,  it  seems  to 
be  well  settled  by  the  authorities  that  a  replication  to  a  plea 
of  the  Statute  of  Limitations,  setting  up  a  fraudulent  conceal- 
ment by  the  defendant  of  the  cause  of  action,  must  set  out 
the  facts  and  circumstances  constituting  the  fraud.  It  must 
further  show  that  there  has  been  no  want  of  reasonable  dili- 
gence on  the  part  of  the  plaintiff  in  discovering  the  cause  of 
action,  and  must  also  disclose  the  time  when  and  circumstances 
under  which  the  discovery  was  made.  But  it  is  not  essential 
that  the  acts  constituting  the  fraudulent  concealment  should 
be  subsequent  to  the  accruing  of  the  cause  of  action.  They 
may  be  coincident  with  or  even  prior  to  it,  provided  there  is 
the  relation  of  design  and  its  consummation.  Way  v.  Cut- 
ting, ^0  K  H.  187;  Bowman  v.  Sanborn,  18  Id.  205;  Wood 
V.  Carpenter,  101  P.  S.  136;  Boyd  v.  Boyd,  27  Ind.  429; 
Campbell  v.  Vining,  23  111.  525. 

The  facts  alleged  in  the  replication  when  stripped  some- 
what of  their  verbiage,  are  as  follows:  On  or  about  October 
12, 1870,  the  plaintiff  purchased  certain  land  in  Cook  county, 
of  Samuel  J.  Walker,  and  paid  him  therefor  $48,000,  Walker 
procuring  a  conveyance  of  the  land  to  the  plaintiff  from 
Henry  H.Walker,  and  assuring  plaintiff  that  it  was  free  from 
all  incumbrances,  and  promising  to  furnish  him  an  abstract  of 
title.  Walker  failing  to  furnish  the  abstract,  the  plaintiff, 
about  January  1,  1874,  obtained  one  for  himself,  and  on  ex- 
amining it,  ascertained  that  there  appeared  of  record  a  deed 
of  trust  on  said  land,  bearing  date  July  22, 1869,  executed  by 
Henry  H.  Walker  to  one  Francis  A.  Hoffman,  to  secure  two 
promissory  notes  for  $15,000  each,  payable  to  the  order  of 
Samuel  J.  Walker.  Plaintiff,  at  the  time  he  purchased  the 
land  did  not  purchase  subject  to  said  trust  deed  or  assume  its 
payment,  and  did  not  know  of  its  existence.  Said  notes  had 
been   deposited  by  Samuel  J.  Walker  with  the  defendant, 
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as  collateral  security  to  certain  other  notes  amounting  to 
$20,000,  and  on  the  11th  of  September,  1873,  Walker  paid 
the  defendant  $20,000  and  canceled  the  principal  notes,  and 
also  the  two  $15,000  notes,  secured  by  the  deed  of  trust,  but 
left  all  of  said  notes  in  the  defendant's  keeping.  When  the 
plaintiff  discovered  the  incumbrance,  he  made  diligent  in- 
quiry to  learn  whether  it  had  been  paid.  Among  other 
things  he  inquired  of  Henry  H.  Walker,  the  maker  of  the 
notes,  who  informed  him  that  Samuel  J.  Walker  was  to  pay 
them,  and  referred  plaintiff  to  him  for  information  as  to  their 
.payment.  The  plaintiff  then  asked  Samuel  J.  Walker  in 
relation  to  the  matter,  and  was  informed  by  him  that  the  de- 
fendant held  the  notes,  and  that  $20,000  remained  due  there- 
on, which  he.  Walker,  was  unable  to  pay. 

In  February,  1874,  the  plaintiff  went  to  the  defendant's 
office,  and  inquired  of  its  president,  whether  the  defendant 
held  said  notes  and  "if  they  were  paid,  and  said  president  in- 
formed him  that  the  defendant  did  hold  said  notes  and  trust 
deed.  And  said  president,  well  knowing  that  the  indebtedness 
for  which  said  notes  were  held  as  security  had  been  previous- 
ly paid,  and  that  said  notes  had  been  surrendered  by  said  de- 
fendant and  canceled,  fraudulently  represented  to  the  plaintiff 
that  said  notes  had  not  been  paid,  and  that  there  was  due 
thereon  the  sum  of  $20,000.  The  plaintiff  fearing  that  said 
land  would  be  sold  under  said  trust  deed,  and  not  knowing 
that  the  indebtedness  secured  by  said  notes  had  already  been 
paid,  and'relying  upon  the  false  and  fraudulent  representations 
of  the  defendant,  that  there  was  due  the  defendant  on  suid 
notes  said  sum  of  $20,000,  on  or  about  the  4th  day  of  April, 
1874,  at  the  instance  and  request  of  the  defendant,  paid  the 
defendant  the  sum  of  $15,000,  in  full  satisfaction  of  the  in- 
debtedness BO  claimed  and  for  a  release  of  said  land  from  said 
trust  deed;  and  that  thereby  an  action  accrued  to  the  plaint- 
iff to  recover  back  from  the  defendant  said  money  so  wrong- 
fully and  fraudulently  obtained  from  the  plaintiff. 

In  consequence  of  said  fraudulent  representations,  said 
cause  of  action  was  not  known  to  the  plaintiff  at  the  time  it 
accrued.     After  said  money  was  paid,  the  plaintiff  demanded 
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of  the  defendant  the  sarrender  to  him  of  said  notes  and  trust 
deed,  bntthe  defendant,  bj  its  president,  with  the  fraudulent 
design  of  concealing  from  the  plaintiff  the  fact  of  such  pre- 
vious payment  by  Walker  and  the  cancellation  of  said  notes, 
and  to  suppress  further  inquiry  by  the  plaintiff  in  respect 
thereto,  replied  that  said  notes  and  deed  of  trust  were  de- 
stroyed in  the  Chicago  fire  of  1871.  In  June  following,  said 
Henry  H.  Walker  applied  to  the  defendant  for  the  surrender 
of  said  notes,  and  the  defendant,  with  alike  fraudulent  design, 
represented  that  said  notes  were  misplaced  or  lost,  but  the 
defendant  at  the  time  of  said  payment  by  the  plaintiff  and 
thence  hitherto  has  retained  said  notes  in  its  possession,  and 
refused  to  produce  the  same.  With  a  like  fraudulent  design, 
the  defendant,  at  the  time  of  the 'payment  of  said  $15,000  by 
the  plaintiff,  purposely  omitted  and  from  thence  hitherto  has 
omitted  to  enter  any  receipt  of  said  money  on  its  books. 

About  the  1st  day  of  January,  1876,  the  defendant,  during 
the  investigation  by  an  expert  into  its  account  with  Samuel 
J.  Walker,  with  like  fraudulent  design  of  concealing  the 
plaintift''s  cause  of  action,  volunteered,  through  its  president, 
to  read  to  said  expert  the  check  given  by  Walker  in  pay- 
ment of  the  indebtedness  secured  by  said  two  $15,000  notes, 
and  notwithstanding  said  check  was  so  drawn  as  to  designate 
the  notes  in  payment  of  which  it  was  given,  said  president,  in 
Order  to  mislead  said  expert  and  conceal  from  him  the  fact 
that  the  check  did  designate  by  words  and  figures  the  in- 
debtedness for  which  it  was  given,  read  said  check  as  Kew 
York  exchange,  seeking  thereby  to  convey  the  impression 
that  said  check  was  a  draft  on  New  York,  instead  of  a  check 
on  the  defendant  in  payment  of  and  designating  said  indebt- 
edness. 

Again,  on  the  first  day  of  February,  1877,  the  defendant's 
president  and  chief  executive  officer,  in  a  certain  cause  then 
pending  in  the  Superior  Court  of  Cook  county,  wherein  said 
president  was  called  as  a  witness,  with  the  design  of  further 
misleading  the  plaintiff  and  concealing  his  cause  of  action 
and  suppressing  inquiry  on  his  part  which  might  have  led 
to  the  discovery  thereof,  falsely  stated  under  oath  that  the 
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notes  designated  in  said  check  of  Walker's  were  paid,  taken 
up  and  surrendered,  with  their  securities,  April  4,  1874,  the 
the  date  of  the  payment  of  said  $15,000  by  the  plaintiff. 

The  replication  avers  that  said  fraudulent  representations 
were  calculated  to  and  did  have  the  effect  of  concealing  from 
the  plaintiff  his  said  cause  of  action,  notwithstanding  the  ex- 
ercise on  his  part  of  due  diligence,  from  tlie  date  of  the  pay- 
ment by  him  of  said  $15,000  until  some  time  in  July,  1881; 
that  in  that  month,  the  plaintiff  discovered  the  existence  of 
said  cause  of  action  in  this  way:  In  a  conversation  between 
one  O.  F.  Badger  and  one  A.  T.  Ewing,  held  during  that 
month,  said  Badger  informed  said  Ewing  that  about  Decem- 
ber, 1876,  he,  said  Badger,  acted  as  an  expert  book-keeper  in 
the  examination  of  the  account  between  the  defendant  and 
Samuel  J.  Walker,  and  through  said  examination  discovered 
that  said  Walker  paid  the  indebtedness  for  which  the  two 
$15,000  notes  and  deed  of  trust  were  held  by  the  defendant, 
on  the  11th  day  of  September,  1873,  by  giving  the  defendant 
the  check  above  mentioned,  and  during  said  month  of  July, 
1S81,  said  Ewing  communicated  said  fact  to  the  plaintiff.  It 
is  further  alleged  tlijat  the  plaintiff  did  not  know  or  suspect 
the  existence  of  said  cause  of  action,  until  the  date  last  afore- 
said, and  that  he  brought  his  suit  within  five  years  next  after 
making  such  discovery. 

There  can  be  no  doubt,  we  think,  that  a  fraudulent  con- 
cealment  from  the  plaintiff  of  his  cause  of  action  is  sufficiently 
alleged.  Independently  of  the  various  devices  by  which  the 
defendant  is  charged  with  having  subsequently  sought  to 
keep  the  plaintiff  in  ignorance  of  bis  rights,  and  to  suppress 
inquiry  in  relation  thereto,  the  means  employed  by  the  de- 
fendant to  obtain  from  the  plaintiff  the  money  in  question 
not  only  constituted  in  themselves  a  fraud,  but  the  fraud  was 
of  such  a  nature  as  to  be  calculated  to  perpetuate  itself  by 
first  deceiving  the  plaintiff  as  to  his  rights,  and  afterward 
keeping  him  in  ignorance  thereof.  Taking  the  averments  of 
the  replication  as  true,  and  they  are  so  admitted  by  the  de- 
murrer, the  defendant,  at  the  time  the  plaintiff  inquired  of  it 
as  to  the  situation  of  the  luoumbrance  on  his  land,  had  been 
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« 
paid  in  full  all  the  money  dne  it,  and  was  merely  a  custodian 

for  Walker,  of  the  surrendered  and  canceled  notes.  All  other 
available  sources  of  information  in  relation  to  the  matter  had 
already  been  exhausted  by  the  plaintiff.  On  obtaining  his 
abstract  and  discovering  an  incumbrance  of  record,  he  very 
naturally  applied  first  to  the  maker  of  the  notes  and  trust 
deed  for  information.  By  him,  plaintiff  was  referred  to  Sam- 
uel J.  Walker,  the  payee,  and  was  told  that  he  was  to  look 
after  .the  payment  of  the  notes,  and  could  give  the  plaintiff  the 
desired  information.  Plaintiff  then  applied  to  Samuel  J. 
Walker,  and  he,  whether  by  mistake  or  by  collusion  with  the 
defendant  is  immaterial,  falsely  informed  the  plaintiff  that  the 
notes  and  trust  deed  wei-e  held  by  the  defendant  as  collateral 
security  for  an  indebtedness  of  $20,000.  The  only  other 
available  source  of  information  to  which  the  plaintiff  could 
apply,  was  the  defendant  itself.  He  thereupon  went  to  the  de- 
fendant, and  made  inqairies  of  its  chief  executive  officer,  and 
he,  well  knowing  that  the  indebtedness  for  which  the  defend- 
ant had  previously  held  said  notes  had  been  paid,  and  that 
the  notes  had  been  surrendered  and  canceled,  falsely  and  fraud- 
ulently represented  to  the  plaintiff  that  the  notes  had  not 
been  paid,  but  were  then  held  by  the  defendant,  as  security 
for  $20,000.  The  plaintiff's  means  of  information  were  then 
apparently  exhausted.  His  only  alternative  was  to  pay  the 
sum  of  money  demanded  by  the  defendant  for  a  release,  or  suf- 
fer his  land  to  be  sold  nndei^  the  deed  of  trust.  He  chose  the 
former,  and  by  paying  $15,000  obtained  his  release.  Having 
paid  the  money,  he  asked  for  a  surrender  of  the  notes,  bnt  was 
told,  falsely  it  seems,  that  they  were  destroyed  in  the  Chicago 
fire  of  1871,  and  as  they  bore  date  more  than  two  years  prior 
to  the  fire,  that  story  did  not  seem  improbable.  Had  the  notes 
been  produced,  it  may  be  presumed  that  they  would  have  fur- 
nished evidence  of  the  fraud,  and  thus  put  the  plaintiff  upon 
inquiry  as  to  his  rights.  By  their  non- production  that  means 
of  information  was  denied  him. 

As  said  by  the  Supreme  Court  in  Campbell  v.  Vining,  23 
III.  525,  '^  Fraudulent  concealment  may  consist  in  the  fraud 
connected  with,  or  constituting  the  cause  of  action,  or  it  may 
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consist  in  acts  subsequent,  designed   to  conceal  a  cause  of 
action  originating  without  fraud." 

Way  V.  Cutting,  20  N.  H.  187,  was  a  suit  for  damages 
for  false  and  fraudulent  representations  as  to  the  value  of  cer- 
tain land,  by  means  of  which  the  plaintiff  was  induced  to 
purchase  said  land,  and  pay  therefor  more  than  it  was  worth. 
To  a  plea  of  the  Statute  of  Limitations,  the  plaintiff  replied 
a  fraudulent  concealment  from  him  by  the  defendant  of  his 
cause  of  action.  After  reviewing  certain  authorities,,  the 
court  says:  "No  one  of  them  appears  to  suggest  the  notion, 
that  the  fraud  by  which  the  cause  of  action  is  concealed  from 
the  plaintiff,  need  be  other  than  that  which  caused  or  at- 
tended the  original  injury  itself,  in  order  to  retard  or  pre- 
vent the  operation  of  the  statute.  And  again :  "  The  de- 
ceit by  which  the  plaintiff  was  at  first  wronged,  sufficed, 
through  the  silence  and  secrecy  of  its  author,  to  keep  him  for 
a  time  in  ignorance  of  the  wrons^.  His  cause  of  action  was 
therefore  most  obviously  concealed  from  him  by  the  act  of 
the  defendant,  having  its  beginning  in  tlie  false  representation 
by  which  he  was  induced  to  enter  into  the  bargain,  and  con- 
tinned  and  kept  alive  by  the  secrecy  that  followed.  We  are 
therefore  of  the  opinion  that  the  position  assumed  by  the 
defendant,  that  some  new  act  of  fraud  and  concealment,  be- 
side the  representation  made  at  the  sale,  must  be  proved 
upon  him  in  order  to  deprive  him  of  the  protection  of  the 
statute,  is  not  supported  by  authority  or  sound  reason." 

The  foregoing  reasoning  commends  itself  to  our  judg- 
ment, and  it  is,  we  believe,  in  harmony  with  the  general  cur- 
rent of  the  authorities. 

The  replication  before  us,  in  addition  to  the  original  fraud, 
details  various  subsequent  acts  of  the  defendant,  done  with 
the  fraudulent  intent  of  keeping  said  cause  of  action  concealed 
from  the  plaintiff,  but  which,  so  far  as  appears,  were  not 
brought  home  to  the  knowledge  of  the  plaintiff.  Did  the 
case  made  by  the  replication  stand  on  such  subsequent  acts 
alone,  it  may  be  doubtful  whether  it  would  have  sufficiently 
shown  the  relation  of  design  and  its  consummation.  But 
such  subsequent  acts  are  material  at  least  as  showing  that  the 
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defendant,  after  effectually  concealing  from  the  plaintiff  his 
canse  of  action,  by  means  of  the  original  fraud,  was  carrying 
out  its  fraudulent  intent  by  carefully  guarding  every  avenue 
by  which  the  truth  of  the  matter  might  become  known  to 
others  and  tluis  reach  the  plaintiff.  For  instance,  if  the  de- 
fendant had  consummated  its  fraudulent  design  in  misreading 
said  check,  so  as  to  have  effectually  misled  the  expert,  it  is 
possible  that  the  plaintiff  might  never  have  learned  the  truth 
of  the  matter. 

Such  subsequent  expedients  on  the  part  of  the  defendant 
have  an  important  bearing  upon  the  question  of  proper  dili- 
gence on  the  part  of  the  plaintiff  in  discovering  his  cause  of 
action.  On  that  question  we  are  unable  to  see  that  the  repli- 
cation is  open  to  any  criticism.  The  fraud  was  perpetrated, 
as  we  have  seen,  after  the  plaintiff  had  exhausted  every  other 
available  means  of  information,  and  wlien  he  was  shut  up,  so 
to  speak,  to  a  reliance  upon  the  representations  made  to  him 
by  the  defendant  Owing  to  the  care  and  persistence  by 
which  the  defendant  kept  the  matter  concealed,  no  facts  were 
afterward  brought  to  the  attention  of  the  plaintiff,  inform- 
ing him,  or  calculated  to  raise  in  his  mind  a  suspicion  even 
of  the  truth,  until  the  discovery  was  made  in  the  manner 
stated  in  the  replication. 

Tiie  court  below  erred  in  sustaining  the  demurrer  to  the 
replication,  and  the  judgment  will,  therefore,  be  reversed  and 
the  cause  remanded,  with  directions  to  the  court  below  to 
enter  an  order  overruling  said  demurrer,  and  giving  the  de- 
fendant an  opportunity  to  rejoin,  if  be  shall  so  desire,  and  for 
other  proceedings. 

Judgment  reversed. 
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Geoege  Kappes  et  al. 

V.  . 
^  M  Heney  Appel, 

1.  Action  on  notb — Damaoes — Guaranty. — Where  the  defendants* 
evidence  tended  to  show  that  they  in  good  faith  and  for  sufficient  reasons, 
disputed  the  justice  of  plaintiff's  claim  to  $500,  the  balance  of  the  contract 
price,  on  the  ground  of  defective  work  and  materials  done  and  furnished  by 
plaintiff;  that  as  a  sort  of  compromise  the  plaintiff,  at  the  time  of  the  giving 
the  note  in  suit  for  $500,  entered  into  an  undertaking  of  guaranty  and  war- 
ranty that  the  building  was  all  right,  which  was  to  continue  during  the  time 
the  note  was  to  run,  and  that  defendants  gave  the  note  upon  that  condition. 
Held,  that  there  being  evidence  of  that  tendency*  the  defendants  had  a 
right  to  try  their  case  upon  that  theory  and  to  endeavor  to  recoup  from  the 
amount  of  the  note  all  such  damages  as  they  could  legitimately  show  were 
the  direct  and  natural  result  of  a  breach  of  said  guaranty  and  warranty. 

2.  Duty  op  owner  op  land. — Falling  op  house. — An  owner  of  land 
has  the  same  duty  to  keep  on  his  own  land  a  house  or  wall  built  thereon,  as 
the  filth  in  his  cess-pool  or  the  water  in  his  reservoir  or  the  snow  upon  his 
roof.  His  duty  is  to  keep  it  in  such  a  state  that  his  neighbor  may  not  be 
ii\jured  by  its  fall. 

Appeal  from  the  Saperior  Court  of  Cookconnty;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  February 
12,  1884. 

This  was  an  action  by  appellee,  Appel,  against  the  appellants, 
Kappes  &  Eggers,  upon  a  promissory  note  made  by  the  lat- 
ter, of  date  Nov.  10,  1880,  for  five  hundred  dollars  with  in- 
terest, payable  to  the  former  one  year  after  date. 

On  the  trial  upon  the  general  issue  and  stipulation  author- 
izing the  admission  of  matter  showing  failure  of  consideration 
of  said  note,  if  proper  under  any  special  plea,  the  defendants 
gave  evidence  tending  to  show  that  the  plaintiff,  with  knowl- 
edge of  the  purpose  and  use  thereof,  had  previously  erected  a 
brick  building  for  defendants,  40  feet  by  120  and  three  stories 
high,  to  be  used  by  defendants  as  a  furniture  factory,  for  the 
price  of  $4,800,  the  plaintiff  to  furnish  the  brick  and  do  the 
work;  that  the  contract  was  for  first-class  work  and  material; 
that  the  job  was  finished  Nov.  1st,  1881,  and  defendants  took 
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poBsession;  that  the  materials  pnt  in  were  bad  and  the  work 
verj  defectively  done;  that  a  balance  of  $500  of  the  price  re- 
maining nnpaid,  the  defendants  refused  to  pay  it,  and  com- 
plained of  the  bad  materials  and  work;  that  finally  they 
agreed  that  if  plaintiff  wonld  gnarautoe  and  warrant  the  build- 
ing, and  keep  it  in  repair,  they  would  give  their  note  for 
such  balance  payable  in  one  year;  that  plaintiff  so  agreed  and 
the  note  was  given  on  that  condition;  that  some  two  weeks 
afterward,  large  portions  of  the  upper  part  of  the  north  wail 
of  said  building  fell,  when  there  was  no  storm  or  wind  or  in- 
evitable accident,  down  upon  the  roof  of  a  cottage  adjoining 
said  building.  The  defendants  offered  to  prove  the  nature 
and  extent  of  said  injury  to  the  cottage,  and  what  they  were 
obliged  to  and  did  pay  to  the  proprietor  thereof  on  account 
of  it  But,  on  objection  by  plaintiff,  the  court  excluded 
the  evidence,  to  which  exception  was  taken  by  defendants. 
The  defendants  having  given  evidence  tending  to  show  the 
bad  and  defective  materials  and  construction  of  said  building 
by  plaintiff,  and  that  in  consequence,  the  floors  thereof  had 
sunk  out  of  their  proper  places  so  as  to  interfere  with  the  use 
of  the  building  for  the  purposes  of  a  furniture  factory,  offered 
to  prove  the  difference  between  the  value  of  said  building  with 
the  floors  so  sunken,  and  what  it  would  be  if  they  had  not  been 
so  sunken.  To  this  the  plaintiff's  counsel  objected  on  the 
ground  the  inquiry  should  be  what  it  would  cost  to  repair  the 
building. 

The  court  sustained  the  objection  and  excluded  the  evidence. 
There  were  various  other  exceptions.  The  plaintiff  had  judg- 
ment for  the  fall  amount  of  the  note. 

Messrs.  Brandt  &  Hoffman,  for  appellants. 

Mr.  Elbridge  Haneot,  for  appellee. 

McAllister,  P.  J.  It  is  indisputable  that  the  defendants' 
evidence  tended  to  show  that  they  in  good  faith,  and  for  suffi- 
cient reasons,  disputed  the  justice  of  the  plaintiff's  claim  to 
the  five  hundred  dollars,  the  balance  of  the  contract  price,  on 
the  ground  of  defective  work  and  materials  done  and  fur- 
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nished  by  the  plaintiff,  in  constructing  the  mason  work  of  de- 
fendants' building;  that,  as  a  sort  of  compromise,  the  plaint- 
iff, at  the  time  of  the  giving  the  note  in  suit,  entered  into  an 
undertaking  of  guaranty  and  warranty  that  the  building  was 
all  right,  which  was  to  continue  during  the  time  the  note  was 
to  run,  and  that  the  defendants  gave  the  note  upon  that  con- 
dition. There  being  evidence  of  that  tendency,  the  defend- 
ants had  the  clear  right  to  try  their  case  upon  that  theory,  and 
to  endeavor  to  recoup  from  the  amount  of  the  note  all  such 
damages  as  they  could  legitimately  show  to  have  been  the  di- 
rect and  natural  result  of  a  breach  of  said  guaranty  and  war- 
ranty. 

The  building  was  in  the  city;  the  defendants,  being  the 
owners,  were  in  the  possession  and  use  of  it  for  a  furniture 
factory.  They  owed,  therefore,  substantially  the  same  duties 
to  the  proprietor  of  an  adjoining  building  as  they  would  to 
persons  in  the  lawful  use  of  the  street  on  which  it  abutted. 
Add.  on  Torts,  169,  178. 

^'  An  owner  of  land  has  the  same  duty  to  keep  on  his  own 
land  a  house  or  wall  built  thereon,  as  the  filth  in  his  cess- pool, 
or  the  water  in  his  reservoir,  or  the  snow  upon  his  roof." 
His  duty  is,  in  the  words  of  Baron  Parke,  '*  to  keep  it  in 
such  a  state  that  his  neighbor  may  not  be  injured  by  its  fall.'' 
Gorham  v.  Gross,  126  Mass.  232. 

The  evidence  for  defendant  clearly  tended  to'show  that  the 
defendants,  by  the  falling  of  the  wall  of  their  building,  with- 
out inevitable  accident,  over  upon  the  roof  of  the  adjoining 
cottage,  were  legally  liable  to  the  proprietor  of  that  cottage 
for  the  damages  thereby  occasioned.  Mullen  v.  St.  John,  57 
N.  Y.  667. 

That  being  the  case,  it  seems  to  us  that  the  plain tifi^  was 
liable  over  to  the  defendants,  upon  his  guaranty  and  warranty, 
for  what  the  defendants  were  so  liable  to  pay  to  said  propri- 
etor, or  what  they,  in  good  faith,  had  paid  to  him,  in  respect 
of  such  damages,  provided  they  were  such  as  the  defendants 
were  obliged  or  authorized  to  pay  under  the  circumstances. 

The  court  below  excluded  all  inquiry  into  such  damages, 
and  in  this  we  think  there  was  error.    The  undertaking:  on 
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the  part  of  the  plaintiff,  which  the  defendants'  evidence  tended 
to  prove,  was,  in  legal  effect,  one  of  indemnity,  and  covered 
the  loss  which  the  defendants  incurred  by  their  wall  falling 
onto  this  cottage  by  reason  of  the  defect  in  its  structure, 
which  the  evidence  tended  to  show.  Other  exceptions  were 
taken  on  the  trial,  which  have  been  urged  for  reversal,  but 
which  we  shall  not  stop  to  consider,  since  the  error  pointed 
out  is  clear,  and  was  prejudicial  to  the  appellants.  The  judg- 
ment of  the  court  below  will  be  reversed  and  the  cause  re- 
manded. 

Keversed  and  remanded. 


John  K.  Stevens 

V. 

Christopher  C.  Brown  et  al.,  Ex'rs. 

Landlord  and  tenant— Injury  by  excavation. — Where  the  wrong* 
ful  acts  alleged  in  plaintiff 's  fiist  and  second  counts  consisted  merely  in 
defendants'  intestate,  who  was  plaintiff's  landlord,  digging  a  deep  trench 
in  the  ground,  close  to  and  adjoining  plaintiff's  premises,  whereby  the 
foundation  of  bis  building  was  disturbed  and  caused  to  settle  and  give  way, 
thereby  causing  the  ix^uries  complained  of,  and  there  was  evidence  given 
tending  to  support  these  counts.  Heldt  that  said  counts  sufficiently  set  forth 
a  cause  of  action,  and  it  was  error  for  the  court  to  so  modify  plaintiff's  in- 
structions as  to  require  plaintiff,  in  order  to  recover,  to  prove  that  defend- 
ant's intestate  wrongfully  entered  upon  the  premises  in  possession  of  the 
plaintiff  as  his  tenant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Eluoti  Anthony,  Judge,  presiding.  Opinion  filed  Febru- 
ary 12, 1884. 

This  was  an  action  on  the  case,  brought  by  John  K.  Ste- 
vens, as  tenant  of  John  E.  Owsley,  to  recover  damages  for 
certain  alleged  injuries  to  his  possession  of  the  demised  prem- 
ises. Owsley  was  named  as  defendant  in  the  original  sum- 
mons, but  it  afterward  appearing  that  he  was  dead,  the  suit 
was  prosecuted  against  his  executors. 
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It  appears  that  on  the  29th  day  of  April,  1881,  Owsley 
leased  to  the  plaintiff,  for  the  term  of  one  year,  certain  prem- 
ises sitnated  on  the  southwest  corner  of  Madison  and  Robey 
streets,  Chicago,  to  be  used  by  the  plaintiff  as  a  photograph 
gallery,  and  that  while  the  plaintiff  was  in  possession  under 
his  lease,  Owsley,  who  also  owned  the  land  adjoining  the  de- 
mised premises  on  the  west,  erected  a  large  three  or  fonr  story 
brick  bnilding  west  of  and  adjoining  said  premises,  and  in 
order  to  lay  the  foundations  of  said  building,  caused  a  deep 
trench  or  excavation  to  be  dug  in  the  ground  along  and  ad- 
joining the  west  side  of  the  demised  premises.  The  plaintiff 
.alleges  that  by  reason  thereof,  the  foundations  of  his  building 
gave  way  and  settled,  causing  serious  injury  to  his  possession 
of  the  building  and  destroying  or  damaging  a  large  amount 
of  his  photographic  material,  negatives  and  furniture  therein. 

Adjoining  the  plaintiff's  building  on  the  south  was  certain 
vacant  ground  owned  by  Owsley  and  claimed  by  the  plaintiff 
as  appurtenant  to  his  building  and  a  part  of  the  demised 
premises.  On  this  ground  and  within  five  feet  of  the  plaint- 
iff's building,  there  was  also  erected  at  about  the  same  time, 
a  one-story  frame  building,  the  erection  of  which,  as  is  al- 
leged, cut  off  the  light  from  that  direction,  by  which  the 
plaintiff'  was  accustomed  to  do  his  photographic  printing, 
thereby  greatly  incommoding  and  injuring  him  in  his  busi- 
ness. 

Tlie  declaration  consists  of  three  counts,  the  first  and  sec- 
ond of  which  relate  solely  to  the  injuries  arising  to  the  plaint- 
iff from  the  excavation  and  building  west  of  the  demised 
premises,  while  the  third  count  relates  to  the  erection  of  the 
structure  south  of  the  plaintiff's  building.  Among  other  in- 
structions, the  plaintiff  asked  the  following,  which  the  court 
modified  by  inserting  the  words  in  italics,  and  gave  them  to 
the  jury  so  modified. 

2.  "  The  jury  are  further  instructed  that  a  landlord  has  no 
right  by  any  act  of  his,  to  interfere  with  the  full  enjoyment 
by  the  tenant  of  the  premises  granted,  and  in  this  case,  if 
the  jury  believe  from  the  evidence  that  the  plaintiff  was  the 
tenant  at  the  time  in  question  of  John  E.  Owsley,  and  that 
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eaid  Owslej,  witliout  any  leave  or  license  from  tlie  plaintiJOT, 
purposely  did  or  caused  to  be  done  any  of  the  acts  charged  in 
the  declaration,  hy  taking  possesHon  of  any  portion  of  the 
premises  leased^  or  hy  willfully  invading  the  possession  of 
the  plaintiffs  and  irUsTfering  with  the  enjoyment  of  the 
premises^  and  if  the  jury  further  believe  from  the  evidence 
that  such  acts  resulted  in  injury  to  the  property  of  said 
Stevens,  then  the  jury  should  find  for  the  plaintiff  and  assess 
his  damages  at  such  sum  as  the  jury  may  believe  from  the 
evidence  he  has  sustained. 

4.  "  The  jury  are  the  sole  judges  of  the  evidence  and  of  the 
weight  thereof  in  this  case,  and  if  the  jury  believe  from  the 
evidence  that  John  E.  Owsley,  in  his  life-time,  and  while  the 
plaintiff  was  the  tenant  of  said  Owsley  in  possession  of  the 
photograph  gallery  in  question,  and  of  a  yard  adjoining  said 
gallery^  amd  that  he  did  wrongfully  enter  upon  said  premises 
and  undermine  or  cause  to  bo  undermined  the  west  side  or 
west  wall  of  said  gallery,  in  such  manner  as  to  cause  said  west 
wall  to  settle,  the  plastering  in  various  parts  of  the  gallery 
building  to  fall  off,  and  to  cause  the  roof  of  the  gallery  build- 
ing to  leak,  and  that  such  undermining  was  done  without  the 
consent  of  the  plaintiff,  then  the  jury  should  find  for  the 
plaintiff." 

Proper  exceptions  to  the  decisions  of  the  court  in  relation 
to  the  instructions  were  preserved  by  the  plaintiff.  The  ver- 
dict and  judgment  were  for  the  defendants,  and  the  plaintiff 
brings  the  record  to  this  court  by  appeal. 

Messrs.  Fsank  J.  Smfth  &  F.  A.  Helmeb,  for  appellant. 

Messrs.  G.  &  W.  Gaknett,  for  appellees;  that  the  bill  of  ex- 
ceptions does  not  purport  to  show  all  the  instructions  that 
the  court  below  gave,  and  therefore  this  court  can  not  say  that 
there  was  error  in  modifying  those  that  were  given,  cited 
Wallace  v.  Goold,  91  111.  15;  England  v.  Selby,  93  111.  340. 

Bailet,  J.  The  first  ground  urged  for  the  reversal  of  the 
judgment  in  this  case  is,  the  rejection  of  evidence  as  to  the 
nature  and  extent  of  the  plaintiff's  business  at  the  time  it  is 
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alleged  to 'have  been  wrongfully  interrupted  or  interfered 
with  by  the  defendant's  testator.  On  this  point  it  is  srif- 
ficient  to  say,  that  evidence  of  this  character,  if  admissible, 
was  material  only  as  bearing  on  the  question  of  damages, 
and  as  the  jury  found  the  defendants  not  guilty,  they  did  not 
reach  the  consideration  of  tliat  question,  and  the  plaintiff, 
therefore,  was  in  no  way  prejudiced  by  the  exclusion  of  evi- 
deuce  which  the  jury,  as  they  viewed  the  case,  would  not 
have  considered  if  it  had  been  before  them. 

But  we  are  unable  to  say  from  the  record,  that  the  court 
below  ruled  thai  evidence  of  this  character  was  inadmissible. 
In  the  examination  of  one  of  the  plaintiff's  witnesses,  this 
question  was  asked:  ^^  About  how  large  and  what  kind  of  a 
business  was  Mr.  Stevens  doing  there  at  that  time!"  To  this 
the  witness  answered:  '^  He  was  doing  a  very  nice  business 
at  that  time,  and  previous  to  this — .'*  At  this  point  he  seems 
to  have  been  interrupted  by  an  objection;  and  there  follows 
this  memorandum:  "  Objected  to^  objection  sustained,  excep- 
tion by  counsel  for  plaintiff."  Neither  the  ground  of  objec- 
tion nor  the  thing  objected  to  is  specifically  pointed  out  It 
would  appear,  then,  according  to  the  most  obvious  construc- 
tion of  the  record,  that  the  objection  made  was  merely  to  that 
portion  of  the  answer  of  the  witness  which  he  was  proceed- 
ing to  give  when  interrupted,  viz.,  the  extent  and  nature  of 
the  plaintiff's  business  at  some  previous  period.  That  was 
clearly  immaterial  and  the  objection  thereto  was  properly 
sustained.  No  other  question  on  this  subject  was  put  to  any 
witness,  nor  was  the  court  called  upon  to  make  any  other 
ruling  in  relation  to  it. 

But  we  are  of  the  opinion  that  the  modification  of  the 
plaintiff's  second  instruction  was  erroneous.  By  that  modifi- 
cation the  burden  was  thrown  on  the  plaintiff,  in  order  to  re- 
cover under  either  count  of  the  declaration,  to  prove  that  the 
defendant's  testator  either  took  possession  of  portion  of  the 
premises  leased,  or  willfully  invaded  the  plaintiff's  possession. 
In  the  case  made  by  the  first  and  second  counts,  no  invasion 
of  the  plaintiff's  possession  is  charged.  The  wrongful  acts 
alleged  in  those  counts  consist  merely  of  digging  a  deep 
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trench  or  excavation  in  the  gronnd,  alonj^  the  weet  Bide  of, 
close  to  and  adjoining  the  plaintiff's  premises, whereby  the  foun- 
dation of  his  building  was  disturbed  and  caused  to  settle  and 
give  way,  thereby  causing  the  injuries  complained  of.  Tliat 
these  counts  sufficiently  set  forth  a  cause  of  action,  is  not 
questioned,  and  there  is  evidence  in  the  record  tending  to 
support  them;  but  the  instruction  as  modified,  imposed  upon 
the  plaintiff  the  burden  of  proving  facts  not  alleged  in  those 
counts,  and  not  necessary  to  a  recovery  under  them. 

The  same  error  also  appears  in  the  modification  of  the  plaint- 
iff's fourth  instruction.  There,  in  order  to  a  recovery,  the 
plaintiff  is  required  in  like  manner  to  prove  that  the  defend- 
ant's intestate  wrongfully  entered  upon  the  premises  in  pos- 
session of  the  plaintiff  as  his  tenant  This  under  the  first  and 
second  counts  of  the  declaration  was  unnecessary.  By  these 
instructions  those  two  counts  were  practically  excluded  from 
the  jury.    For  these  errors  the  judgment  must  be  reversed 

and  the  cause  remanded. 

Judgment  reversed. 


George  W.  Miller 

V. 

Victor  5.  Glass. 

1.  Wbit  of  kbkor. — ^Mu8T  SHOW  A  GOOD  BBCORD. — On  a  writ  of  error 
the  party  to  retain  his  jadgment  must  show  a  good  record.  It  is  essential 
that  the  record  should  show  that  the  court  below  had  in  some  of  the  ways 
recognized  by  law,  acquired  jurisdiction  of  the  person  of  the  party  against 
whom  the  judgment  was  rendered,  that  a  declaration  was  filed,  and  that  such 
declaration  set  out  a  cause  of  action  good  in  substance  and  that  the  power  of 
the  court  had  been  invoked  by  the  institution  of  a  suit,  in  some  of  the  modes 
and  forms  known  to  the  law. 

2.  When  x>bocbedino  is  bemandbd— Notice. — Under  the  provisions 
of  section  83  (Laws  1877,  p.  152)  of  the  statute,  ''When  a  cause  or  pro- 
ceeding is  remanded,  etc.,"  notice  to  the  adverse  party  or  his  attorney  is 
just  as  indispensable  to  the  authority  of  the  court,  to  re-instate  the  cause  or 
proceeding  therein,  as  the  filing  the  transcript  of  the  remanding  order, 

unless  such  notice  is  waived.    The  notice  contemplated  is,  when  the  party 
Vol.  ZIV.     12 
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can  be  found,  a  personal  notice  served  upon  him  or  his  attorney,  and  where 
the  statute  requires  a  personal  notice  to  be  served  on  the  party,  a  notice  in 
writing  is  meant. 

Erbob  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  February 
12, 1884. 

The  record  in  this  case  begins  with  the  {ormhl  placita,  then 
recites  that  Nov.  23,  1882,  there  was  filed  with  the  clerk  of 
the  superior  court  a  transcript  of  a  remanding  order  of  the 
Appellate  Court  of  the  First  District,  which  sets  out  such  order, 
which  is  in  the  ordinary  form,  and  purports  to  remand  a 
cause  between  the  same  parties,  from  such  appellate  to  the 
superior  court;  but  the  record  is  silent  as  to  any  notice  to  any 
party  or  attorney,  and  as  to  any  order  of  the  superior  court, 
re-instating  the  cause  therein.  The  record  then  shows  that 
February  23,  1883,  a  judgment  by  default  was  entered  in  fa- 
vor ot  Glass  and  against  Miller  and  Brahurstedt  for  $1,431, 
besides  costs;  but  it  contains  no  declaration  or  summons;  nor 
is  there  anything  by  way  of  recital  or  otherwise,  showing  any 
service  or  process  or  notice  on  either  of  the  persons  against 
whom  the  judgment  was  entered,  or  that  either  of  them  en- 
tered any  appearance.  Miller  prosecutes  this  writ  of  error, 
assigning  for  error  the  rendition  of  such  judgment  without 
notice.  Glass  appeared  by  attorney  in  this  court  and  sub- 
mitted the  cause  without  alleging  diminution  of  record. 

Mr.  JoHK  W.  Waughop,  for  plaintiff  in  error;  cited  Smith 
V.  Brittenham,  94  111.  624;  Cummings  v.  The  People,  60  111. 
135. 

Messrs.  G.  &  W.  Gabnett,  for  defendant  in  error;  that 
every  presumption  will  be  indulged  to  support  a  judgment 
of  a  court  of  general  jurisdiction,  cited  Blair  v.  Kay,  6  Brad- 
well,  456;  City  of  Virginia  v.  Hall,  96  111.  278;  Casey  v. 
Harvey,  14  111.  45;  Johnson  v.  Berlizheimer,  84  III.  64; 
Gardner  v.  Eussell,  78  111.  292. 

MoAllisteb,  p.  J.  In  Sweeney  v.  The  People,  28  111.  208, 
it  was  stated  to  be  the  general  rule,  that,  on  a  writ  of  error, 
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the  party,  to  retaia  his  jadgment)  mnst  show  a  good  record. 
That  rale  has  been  applied,  in  effect,  in  various  cases,  by  the 
Snpreme  Court  of  this  State,  irrespective  of  the  question 
whether  the  court  wherein  the  judgment  was  entered  was  a 
court  of  general  and  superior  jurisdiction,  or  inferior  and 
limited.  It  means  that,  even  where  the  court  belongs  to  the 
former  class,  and  its  judgment  is  challenged,  in  a  direct  pro- 
ceeding upon  error  or  appeal,  the  record  must  show  certain 
requisites,  or  the  party  who  has  obtained  the  judgment  can 
not  retain  it.  That  is,  the  record  must  show,  as  among  these 
essentials,  that  the  court  had,  in  some  of  the  ways  recognized 
by  law,  acquired  jurisdiction  of  the  person  of  the  party 
against  whom  the  judgment  was  rendered.  Varien  v.  Edmon- 
son, 5  Gilm.  270;  Brockman  v.  McDonald,  16  111.  112. 

It  must  also  show,  not  only  that  a  declaration  was  filed, 
but  that  such  declaration  set  out  a  cause  of  action  good  in 
substance.  And  gbove  all  these  requisites,  it  must  show 
that  the  powers  of  the  court  bad  been  invoked  by  the  institu- 
tion of  a  suit  in  some  of  the  modes  and  forms  known  to  the 
law.     Ex  parte  Cohen,  6  Cal.  818. 

The  record  in  this  case  contains  no  summons,  or  other 
original  process,  makes  no  allusion  by  recital,  or  otherwise,  to 
any  service  of  process  or  notice,  or  to  any  appearance  by 
either  of  the  parties  against  whom  the  judgment  purports  to 
have  been  entered;  and  it  contains  no  declaration.  It  begins 
with  the  usual  placita^  and  then  recites  that,  November  23, 
1882,  there  was  filed  in  the  office  of  the  clerk  of  the  superior 
court,  a  certified  transcript  of  a  remanding  order  of  the  Appel- 
late Court  of  the  First  District  of  Illinois,  setting  it  out  at 
'length.  That  order  is  in  the  usual  form,  and  shows  on  its 
face  that  it  was  made  in  a  cause  between  the  same  parties 
as  those  to  the  judgment  now  in  question,  which  was  by  de- 
fault; but  the  record  is  wholly  silent  as  to  notice  having  been 
given  to  any  body  of  the  filing  of  such  transcript  of  a  re- 
manding order,  and  as  to  there  having  been  any  appearance 
in  the  court  below,  by  either  of  the  parties  defendant  in  said 
judgment,  after  the  filing  therein  of  such  remanding  order* 
The  party  in  whose  favor  such  judgment  was  rendered  has 
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appeared  in  this  court,  on  the  hearing  of  this  writ  of  error, 
and  submitted  his  case  without  alle^^^ing  diminution  of  record, 
thereby  affirming  that  the  record,  in  its  present  state,  is  com- 
plete. Oheetham  v.Tillotson,  4  Johns.  600;  K  S.  1874,  Chap. 
110,  §  80. 

If  we  were  to  presume  from  the  remanding  order  alone 
that  the  superior  court  originally  had  jurisdiction  of  the  par- 
ties and  the  subject-matter,  we  are  still  confronted  with  the 
difficulty  that  the  court  below  had  no  authority  irom  anything 
appearing  in  the  record,  to  proceed  and  render  judgment  by 
default  against  the  defendants.  Independently  of  the  stat- 
ute, to  which  we  shall  refer,  if  a  case  had  been  regularly 
before  the  court,  by  the  institution  of  a  suit  which  had  pro- 
ceeded to  judgment,  and  that  judgment  had  been  taken 
to  the  Supreme  or  appellate  court,  and  there  reversed  with 
an  order  remanding  the  cause,  the  court  below  would  have 
no  authority  to  proceed  at  the  instance  q{  the  plaintiiF  in 
such  judgment  and  render  another  judgment  against  the 
defendants  therein,  by  default,  without  having  a  transcript 
of  such  remanding  order  first  filed  therein.  Livingston  v. 
Eogers,  1  Gaines  B.  588;  Blair  v.  Bristoe,  Littel's  Sel.  Cas.  20. 

Becognizing  this  doctrine,  our  legislature  has  provided  by 
statute,  a  course  of  practice  in  such  cases,  thus :  ^^  When  a  cause 
or  proceeding  is  remanded  by  the  Supreme  or  appellate  courts 
upon  a  transcript  of  the  order  of  the  court  remanding  the  same 
being  filed  in  the  court  from  which  the  cause  or  proceeding  was 
removed,  or  in  which  the  cause  originated,  as  the  case  may  re- 
quire, and  not  less  than  ten  days  notice  thereof  leing  given  to 
the  adverse  party  ar  his  attm^^ney^  the  cause  or  proceeding  shall 
be  re-instated  therein.  In  case  of  non-resident  parties,  or 
parties  who  can  not  be  found,  so  that  personal  notice  can  not  be 
served  upon  them,  the  notice  may  be  given  as  in  cases  in  chan- 
cery, or  as  may  be  directed  by  the  court."  §  83,  Laws  1877, 
p.  152. 

It  is  apparent  from  the  provisions  of  that  statute,  that  no- 
tice to  the  adverse  party  or  his  attorney,  is  just  as  indispen- 
sable to  the  authority  of  the  court,  to  re-instate  the  cause  or 
proceeding  therein,  as  the  filing  the  transcript  of  the  remand- 
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ing  order,  unless  encli  notice  is  waived.  The  notice  contem- 
plated is,  when  the  party  can  be  found,  a  personal  notice 
served  upon  him  or  his  attorney. 

It  seems  to  us  that  where  the  statute  requires  a  personal 
notice  to  be  served  on  the  party,  a  notice  in  writing  is  meant; 
because  it  is  quite  as  necessary  in  order  to  give  the  party  his 
further  day  in  court,  as  in  the  case  of  an  original  suit;  and  if 
a  mere  oral  notice  were  held  suf&cient,  it  would  open  a  way  to 
great  abuses.  It  is  true  there  is  no  bill  of  exceptions  in  this 
case.  But  the  judgment  being  by  default  and  without  notice, 
so  far  as  the  record  shows,  there  could  have  been  none;  and 
there  having  been  no  appearance,  there  was  no  waiver.  We 
think  that  under  such  circumstances,  there  can  be  no  intend- 
ment that  notice  was  given.  Hettrick  v.  Wilson,  12  Ohio 
St.  136. 

The  judgment  of  the  court  below  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Marshall  Field  et  al. 

V. 

Lavina  a.  Herrick  et  al. 
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1.  Landtx)hd  and  tbnant—Posssssion  of  PREMTSKB.—If  a  leases  cer* 
tain  premises  of  B,  but  at  the  oommenoement  of  his  term  a  former  oocapier, 
Cy  is  in  possession,  and  such  possession  is  rightiul,  as  between  such  occupier 
and  B,  the  lessor,  so  that  A  can  not  maintain  an  action  for  forcible  detainer 
or  ejectment  against  C,  B  wonld  be  barred  of  a  recovery  of  the  rent  from  A. 

2.      RbM AINI90  IN  POSSESSION  AFTER  LEASE  EXPIRES— IMPLICATION.— 

Where  there  is  a  lease  for  a  year,  and,  by  the  assent  of  both  parties,  the 
tenant  continues  in  possession  afterward,  then,  in  the  absence  of  any  new 
agreement,  the  law  will  imply  a  tacit  renovation  of  the  former  one.  Where 
the  lease  is  for  any  period  less  than  a  year,  the  holding  will  be  construed  as 
being  for  another  term  of  the  same  length  of  time  and,  in  all  cases,  as  upon 
the  same  terms  as  to  the  amount  of  rent  and  times  of  payment,  unless  there 
be  some  act  of  one  or  both  the  parties  to  rebut  such  an  implication. 

3.  Where  acts  rebut  such  implication.— Where  acts  are  shown 
which  would  suffice  to  rebut  the  implication  of  such  renewal,  but  which  fall 
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short  of  -A  new  asrreeinent,  then  the  tenant  would  be  in  the  rightful  posses- 
sion under  a  tenancy  subject  to  be  terminated  by  thirty  days  notice  iii 
writing. 

4.  Lbasb  within  SxATnTB  OP  Frauds. — Where  a  tenant  in  possession 
of  premises,  made  in  December,  1877,  an  agreement  for  a  new  lease* of  the 
premises  for  at  least  a  year  from  January,  1878,  at  a  specified  rent  to  be  paid 
monthly,  and  such  agreement  was  not  in  writing,  and  therefore  within  the 
Statute  of  Frauds,  and  the  tenant  was  in  possession  under  such  agreement. 
Heldf  that  while  such  agreement  would  be  void  as  to  the  duration  of  time, 
it  would  gOTem  as  to  the  amount  and  time  of  payment  of  rent,  and  as  to 
notice  to  quit.  Under  such  agreement  providing  for  the  payment  of  rent 
monthly,  the  lessee  would  become  tenant  trom  month  to  month,  and  would 
be  entitled  to  thirty  days  notice  in  order  to  terminate  said  tenancy. 

5.  Instruction— A qency--Ratipication. — Where  the  evidence  clearly 
showed  that  a  certain  lease  was  made  by  a  tenant *s  clerk,  without  any  au- 
thority, while  the  tenant  was  absent  in  Lurope,  and  that  the  landlord's  agent 
had  notice  of  such  want  of  authority  at  the  time  he  procured  the  lease,  and 
that  such  lease  was  not  accepted  or  ratified  by  said  tenant,  it  was  error  for 
the  court  to  refuse  to  give  an  instruction  upon  those  points. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby^  Judge,  presiding.  Opinion  filed  March  5, 
1884. 

This  suit  was  brought  below  by  the  Herricks  against  Field 
&  Leiter,  upon  a  covenant  to  pay  rent  in  a  lease,  dated  Feb. 
2,  1878,  from  the  former  to  the  latter  of  a  certain  store,  situ- 
ate upon  Wabash  Avenue,  Chicago,  designated  as  numbers 
130  and  132,  for  the  term  of  two  years,  commencing  March 
1,  1878;  the  lessees  covenanting  to  pay  as  rent  therefor,  the 
sum  of  sixty-five  hundred  dollars,  payable  in  specified 
monthly  installments.  The  action  being  covenant,  the  de- 
fendants pleaded  non  est  factum  and  several  special  pleas,  one 
of  which  was  in  effect,  that  the  defendants  were,  on  and  after 
said  first  day  of  March,  the  day  of  the  commencement  of  their 
term,  kept  out  of  and  prevented  from  taking  possession  of 
said  demised  premises,  by  reason  and  in  consequence  of  said 
premises  being  then  and  for  a  long  time  thereafter  in  the 
possession  of  one  John  Cox,  as  tenant  of  said  plaintifi^s,  with* 
a  right  of  possession  derived  from  said  plaintiffs,  which  was 
superior  to  that  of  defendants,  under  their  said  lease,  where- 
fore they  repudiated  said  lease.     Issue  having  been  taken  on 
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that  and  other  special  pleas,  the  case  came  on  for  trial  before 
a  jury.  The  plaintiffs,  having  given  in  evidence  their  lease 
to  defendants  and  computation  of  the  sum  claimed  to  be  dne, 
rested  on  their  part. 

The  defendants  proved  that  Aug.  4,  1877,  the  plaintiffs 
made  a  lease  of  said  premises  to  Cox,  from  that  date  to  Dec. 
31st  same  year,  at  a  rental  of  $1,000  for  the  term;  that  Cox 
paid  that  sum  in  advance  and  took  possession ;  that  in  De- 
cember, before  the  expiration  of  said  term,  Cox  had  deter- 
mined to  go  to  Europe  to  buy  goods.  And  he  testified  that 
before  he  went  he  made  an  agreement  with  the  agent  of 
plaintiffs  for  a  lease  of  the  premises  for  a  year,  from  the  Ist 
of  the  then  ensuing  January,  at  a  rate  of  rent  agreed  upon, 
payable  monthly.  It  appeared  that  Cox  went  to  Europe, 
leaving  his  store  to  be  carried  on  by  employes,  and  so  contin- 
ued in  possession,  after  said  1st  of  January,  1878,  and  for 
several  months  after  March  1st,  when  defendant's  term  com- 
menced, and  that  no  notice  was  given  him  by  plaintiffs  of  the 
termination  of  his  tenancy;  that  plaintiffs  received  rent  from 
him  in  February,  1878.  To  meet  the  point  of  want  of  no- 
tice, the  plaintiffs  offered  and  the  court  admitted  in  evidence 
against  the  defendant's  objection,  an  instrument  purporting 
to  be  a  lease  between  plaintiffs  as  lessors,  and  Cox  as  lessee  of 
the  said  premises,  for  a  term  from  January  1,  1878,  to  Feb- 
ruary 28,  1878,  at  a  rental  of  $200  for  the  whole  term,  pay- 
able Feb.  1,  1878.  This  instrument  did  not  purport  to  have 
been  made  by  Cox  in  person,  but  by  one  Blattner  as  agent. 
It  was  not  a  mere  lease,  but  the  instrument  contained  a  vari- 
ety of  severe  collateral  agreements  on  the  part  of  Cox,  the 
lessee.  It  appeared  that,  at  the  time  of  the  making  said  in- 
strument, Cox  was  absent  in  Europe  buying  goods;  that  Blatt- 
ner was  a  clerk  in  his  store,  a  young  roan  who  had  not  at- 
tained his  majority;  that  an  agent  of  the  plaintiffs  induced 
him  to  sign  it,  Blattner  teUing  him,  at  the  time,  that  he  had 
no  authority  from  Cox  for  so  doing,  and  it  appeared  by  un- 
contradicted evidence  that  Blattner  had  no  authority  from  Cox 
for  that  purpose.  Nor  was  there  any  evidence  of  ratification 
of  Blattner's  act  by  Cox,  with  knowledge  of  all  material  facts, 
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sufficient  to  justify  the  submission  of  that  question  to  the  jury. 
On  behalf  of  plaintiffs,  the  court,  among  others,  gave  to  the 
jury  the  following  instruction: 

4.  "  An  agent's  authority  to  do  an  act  may  be  either  given 
in  advance,  or  made  sufficient  by  subsequent  ratification. 
If  Cox,  with  full  knowledge  of  its  provisions,  accepted  the 
benefit  and  advantage  of  the  short  lease  from  January  Ist  to 
March  1st,  signed  by  Blattner,  and  paid  the  rent  according 
to  it,  he  had  no  right  to  repudiate  its  conditions  and  terms." 

On  the  part  of  defendants,  the  court  was  asked  to  give  the 
following: 

11.  "  The  jury  are  instructed  that  if  they  believe  from 
the  evidence  that  the  lease  offered  in  evidence  from  plaintiffs 
to  Cox,  dated  January  3,  1878,  ftnd  expiring  February  28, 
1878,  was  executed  by  Blattuer  without  any  authority  from 
Cox,  and  that  Myers  had  notice  of  such  want  of  authority 
at  the  time  Blattner  signed  said  lease,  and  that  such  lease  was 
not  accepted  or  ratified  by  said  Cox,  then  such  lease  was  not 
binding  upon  said  Cox,  and  should  not  be  regarded  by  the 
jury  in  their  verdict  in  this  case." 

But  the  conrt  refused  to  give  the  same,  and  no  instruction 
of  similar  import  was  given.  There  was  judgment  for  plaint- 
iffs for  $3,236.68,  and  defendants  bring  the  record  to  this 
court  by  appeal. 

Mr.  John  H.  Thompson  and  Mr.  John  P.  Wilson,  for  ap- 
pellants; as  to  a  lessor  who  has  executed  and  delivered  a  lease, 
being  bound  to  give  tlie  lessee  possession  of  the  demised 
premises  when  they  are  wrongfully  withheld,  cited  Coe  v.  Clay, 
6  Bing.  440;  15  E.  C.  L.  660;  Jenks  v.  Edwards,  11  Exch. 
775;  Cozens  v.  Stevenson,  5  8.  &  R  420;  Gardner  v.  Ketel- 
tas,  3  Hill,  330;  Wood  v.  Hubbell,  5  Barb.  601;  Cleves  v. 
Willoughby,  7  Hill,  83;  Hay  v.  Cumberland,  25  Barb.  694; 
Trull  V.  Granger,  8  K  Y.  115;  L'Hnssier  v.  Zallce,  24  Mo. 
13;  Hughes  v.  Hood,  50  Mo.  350;  Andrews  v.  Woodcock,  14 
la.  397;  Manville  v.  Gay,  1  Wis.  250;  Eldred  v.  Leahy,  31 
Wis.  546;  Mason  v.  Leitz,  36  Ind.  516;  Boston  v.  Jones,  2 
Iredell,  350;  Gazzolo  v.  Chambers,  73  111.  75. 
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When  a  tenant  enters  upon  and  occupies  premises  under  a 
parol  agreement  which  is  void  or  voidable  under  the  Statute  of 
Frauds,  he  becomes  a  tenant  from  year  to  year  or  from  month 
to  month,  and  can  not  be  dispossessed  without  a  written  no- 
tice: Brownell  v.  Welch,  91  111.  523;  Doe  v.  Bell,  5  D.  &  E. 
741;  Langhran  v.  Smith,  75  N.  Y.  205;  1  Cruise  on  Real 
Property,  277;  Tlinrber  v.  Dwyer,  10  R.  L  355;  Morrill  v. 
Mackman,  24  Mich.  286;  Moorehead  v.  Watkins,  5  B.  Mon. 
228;  Right  v.  Darby,  1  Term  R  155;  Clapp  v.  Noble,  84 
111.  62;  Taylor's  Landlord  and  Tenant,  7th  ed.  S.  22. 

If  a  lease  is  kept  out  of  possession  by  any  act  of  the  lessor, 
or  any  person  claiming  under  him,  the  lessee  may  treat  his 
lease  as  at  an  end,  and  is  not  liable  for  rent  under  his  lease: 
Hayner  v.  Smith,  63  111.  430;  Lynch  v.  Baldwin,  69  111.  210; 
Leopold  V.  Judson,  75  111.  536;  Halligan  v.  Wade,  21  111. 
470;  Field  v.  Herrick,  10  Bradwell,  591. 

Mr.  J.  V.  LbMotnb,  for  appellees;  that  the  guardian  alone 
could  make  a  lease  as  provided  by  law  and  she  could  not 
delegate  her  authority,  cited  Shouler's  Domestic  Relations, 
435;  2  Kent,  230-3;  2  Perry  on  Trusts,  §  621;  1  Parsons  on 
Contracts,  137. 

McAllister,  P.  J.  The  authorities  all  agree  that  there  is 
a  certain  obligation  on  the  part  of  the  lessor,  implied  by  law, 
from  the  contract  of  letting  real  estate  for  a  consideration  paid 
or  to  be  paid  as  rent  by  the  lessee;  but  as  to  the  nature  and 
extent  of  that  obligation,  there  is  a  clear  divergence.  In 
Gardner  v.  Keteltas,  3  Hill  (N.  Y.),  330,  it  was  held  that 
such  implied  obligation  or  undertaking  did  not  amount  to  an 
agreement  to  put  the  lessee  into  actual  possession;  that  there 
was  no  warranty  implied  against  the  acts  of  strangers;  and 
that  therefore,  if  the  lessee  be  kept  out  by  a  fornier  tenant 
whose  term  had  expired,  so  that  he  was  holding  wrongfully, 
such  lessee  being  entitled  to  do  so,  mvst  resort  to  his  sum- 
mary remedy  by  forcible  detainer,  and  get  the  party  so  hold- 
ing over  out  of  possession  and  himself  in,  and  has  no  rem- 
edy against  his  lessor. 

In  Gazzolo  v.  Chambers,  73  111.  75,  our  Supreme  Court  has 
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expressly  affirmed  the  doctrine  of  that  case.  In  the  former, 
the  opinion  was  delivered  by  Nelson,  0.  J.,  and  he  says  that 
lie  has  found  no  decision,  nor  has  any  been  referred  to,  goin^; 
the  length  claimed  by  the  plaintiff,  viz.,  that  the  lessor  was 
bound  to  pat  the  lessee  in  actnal  possession  of  the  demised 
premises.  In  the  latter  the  opinion  was  delivered  by  Mr.  Jus- 
tice Scott,  and  he  says:  "The  implied  covenant  for  quiet  en- 
joyment has  never,  so  far  as  we  know,  been  construed  to  em- 
brace an  obligation  on  the  part  of  the  lessor  to  place  the  lessee 
in  possession  of  the  premises.  If  he  is  kept  out  of  possession 
by  any  act  of  the  landlord,  or  by  one  holding  aparauiount  title, 
no  doubt  the  lessee  may  have  an  action."  Tlie  case  of  Gard- 
ner V.  Keteltas,  supra^  was  decided  a  dozen  years  after  the 
case  of  Coe  v.  Clay,  6  Bing.  440;  15  E.  C.  L.  660,  holding  a 
different  doctrine;  and  the  very  learned  and  able  judge  who 
delivered  the  opinion  in  the  former  case,  did  not  find  it,  nor 
was  his  attention  called  to  it  by  either  of  the  distinguished 
counsel  engaged  in  the  case.  In  Coe  v.  Clay,  the  defendant 
had  agreed  to  let  to  plaintiff  certain  premises,  and  the  action 
was  for  letting  him  into  possession,  which  a  preceding  occu- 
pier having  wrongfully  refused  to  quit,  the  defendant  was  un- 
able to  do.  It  was  argued  that  the  lessee  should  have  pro- 
ceeded to  get  the  preceding  wrongful  occupier  out  The  court 
held  that,  "  he  who  lets,  agrees  to  give  possession,  and  not 
merely  a  chance  of  a  law  suit."  That  rule  was  followed  in 
Jenks  V.  Edwards,  11  Exch.  775;  See,  also,  Wood  v.  Hubbell, 
5  Barb.  Sup.  Ct.  601;  S.  0.  10  N.  Y.  479;  Hay  v.  Cumber- 
land,  25  Barb.  594;  Trull  v.  Granger,  8  N.  Y.  115;  Hns- 
sier  V.  Zallee,  24  Mo.  13;  Hughs  v.  Hood,  50  Mo,  360;  An- 
drews V.  .Woodcock,  14  Iowa;  Manville  v.  Gay,  1  Wis.  250; 
Eldred  v.  Leahy,  31  Wis.  546.  In  Mason  v.  Seitz,  36  Ind. 
516,  the  court  says:  "The  placing  of  the  defendants  in  pos- 
session and  enjoyment  of  the  real  and  personal  property  de- 
scribed in  the  contract,  was  a  condition  precedent  to  the  right 
of  the  plaintiff  to  recover  rent."  In  Posten  v.  Jones,  2  Ire- 
dell's Eq.  350,  the  lessee  was  kept  out  by  a  paramount  title. 
Ruffin,  Ch.  J.,  said:  "  In  every  lease  of  land,  the  lessor  is  so 
far  bound  by  implication  for  the  title  and  enjoyment  by  the 
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lessee,  that  his  right  to  the  rent  is  dependent  thereon.  *  * 
The  rule  is  founded  on  that  principle,  so  consonant  to  natural 
justice,  that  one  should  not  be  compelled  to  pay  for  that 
which,  though  contracted  for,  he  never  got." 

In  the  case  at  bar,  the  defendants,  who  are  here  sued  for 
rent,  contracted  for  the  possession  of  the  demised  premises, 
but  which,  through  no  fault  on  their  part,  they  never  got,  be- 
cause Cox,  a  former  occupier,  was  in  possession,  and  refused 
to  quit;  according  to  the  English  and  several  American  cases 
above  cited,  this  action  for  rent  could  not  be  maintained,  even 
if  Cox's  possession  was  wrongful  because,  as  it  is  held,  the 
plaintiffs  as  lessors,  were  under  an  obligation,  implied  by  law, 
to  give  the  defendants,  the  lessees,  possession,  instead  of  the 
chance  of  a  law  suit;  and  the  performance  of  that  obligation 
would  be  a  condition  precedent  to  their  right  to  the  rent. 

But  according  to  the  other  class  of  cases,  such  as  Gardner 
V.  Keteltas,  3  Hill,  and  Gazzolo  v.  Chambers,  73  111.,  supra^ 
if  the  possession  of  Cox  was  rightful  as  between  him  and 
plaintiffs,  so  that  defendants  could  not  have  maintained  an 
action  for  forcible  detainer  or  ejectment  against  him,  tlie 
plaintiffs  would,  in  such  case,  be  barred  of  a  recovery  of  the 
rent  Was  it  rightful?  Cox  took  possession  August  4th,  and 
held  under  a  written  lease  from  plaintiffs,  which  expired  Dg- 
ceinber  31, 1877;  he  then  held  over,  up  to  and  months  after, 
March  1,  1878,  the  time  when  defendants'  term  commenced. 
The  evidence  clearly  shows  that  Cox  so  held  over,  after  the 
expiration  of  his  written  lease,  with  the  assent  of  the  plaint- 
iffs;  that  his  possession  was  lawful;  that  he  was  a  tenant  of 
plaintiffs,  and  not  a  trespasser,  under  any  aspect  of  the  case; 
and  the  plaintiffs  were  in  no  position,  on  the  1st  day  of  March, 
1878,  to  legally  require  Cox  to  quit,  even  if  they  had  not 
made  the  lease  in  question  to  defendants.  What  was  the 
relation  between  plaintiffs  and  Cox,  at  the  time,  in  respect  to 
bis  possession?  He  had  held  under  a  written  lease  running 
from  Aug.  4  to  Dec.  31,  1877,  and  held  over  with  the  im- 
plied assent  of  plaintiffs,  his  lessors,  ^ow,  it  is  a  general 
rule,  that  where  there  is  a  lease  for  a  year,  and  by  the  assent 
of  both  parties  the  tenant  continues  in  possession  afterward, 
then,  in  the  absence  of  any  new  agreement,  tlie  law  will  im- 
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ply  a  tacit  renovation  of  the  former  one.  Right  v.  Darby,  1 
Durnf.  &  East,  159.  But  the  former  lease,  under  which  Cox 
held,  was  for  a  period  less  than  a  year.  In  Pickett  v.  Bitter,  16 
III.  96,  the  rnle  in  snch  case  is  stated  thus:  <'  Where  the  lease 
is  for  any  period  less  than  a  year,  the  holding  will  be  con- 
strued as  being  for  another  term  of  the  same  length  of  time; 
and  in  all  cases,  as  npon  the  same  terms,  as  to  the  amonnt 
of  rent  and  times  of  payment,  unless  there  be  some  act  of 
one  or  both  the  parties  to  rebut  such  an  implication."  Mc- 
Kinney  v.  Peck,  28  111.  174;  Clapp  v.  Noble,  84  111.  62. 

The  renewal  of  the  former  lease  between  plaintiffs  and  Cox 
would  have  given  the  latter  a  terra  extending  over  two  months 
bevond  March  1,  1878.  But  if  acts  were  shown  which  would 
snfiice  to  rebut  the  implication  of  such  renewal,  but  which  fell 
short  of  a  new  agreement,  then  Cox  would  be  in  the  rightful 
possession,  under  a  tenancy  subject  to  be  terminated  by  thirty 
days  notice  in  writing  as  provided  by  our  statute.  Then,  if 
no  such  notice  had  been  given  before  said  1st  day  of  March, 
he  was  not  subject  to  ouster  by  any  legal  proceedings. 

There  is  still  another  aspect  to  the  case.  Cox  testified,  and 
was  strongly  corroborated  by  circumstances,  that  in  Decem- 
ber, 1877,  before  the  expiration  of  his  written  lease,  he  made 
an  agreement  with  plaintiffs,  through  their  authorized  agent, 
Myers,  tor  a  lease  of  the  premises  for  at  least  a  year  trom 
January  1,  1878,  at  a  specified  rent  to  be  paid  motithly.  That 
agreement  may  have  been  within  the  Statute  of  Frauds;  if  not 
in  writing,  it  clearly  was.  But  even  if  it  were,  if  Cox  was 
holding  under  it,  such  agreement  could  not  be  wholly  disre- 
garded on  the  trial  of  this  case.  The  agreement  would  be 
void  as  to  the  duration  of  time,  but  would  govern  as  to  the 
amount  and  time  of  payment  of  rent,  and  as  to  notice  to  quit. 
Doe,  ex  dem.  Biggie,  v.  Bell,  5  Durnf.  &  East,  471;  Laughran 
V.  Smith,  75  N.  Y.  205. 

Under  the  decisions  in  this  State,  the  agreement  providing 
for  the  payment  of  rent  monthly.  Cox  became  tenant  from 
month  to  month,  and  was  entitled  to  the  thirty  days  notice  in 
writing  in  order  to  terminate  such  tenancy.  Warner  v.  Hale, 
65  111.  395;  Brownell  v.  Welch,  91  111.  523. 
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The  evideoce  affirmatively  Bhows,  and  there  is  none  to  the 
contrary,  that  the  plaintiffs  gave  Cox  no  notice  of  the  termi- 
nation of  his  tenancy,  and  he  continued  thns  in  possession 
nntil  long  after  March  1, 1878,  when  defendants  should  have 
had  possession.  In  respect  to  said  agreement,  the  court,  at 
the  instance  of  plaintiffs,  gave  to  the  jury  this  instruction: 
"  Even  if  the  jury  believe  that  E.  B.  Myers  agreed  in  De- 
cember, 1877,  to  give  Cox  a  lease  for  a  new  term  to  begin 
after  January  1, 1878,  such  agreement  was  void,  not  binding 
on  the  plaintiffs,  and  gave  no  right  to  Cox  to  remain  in  pos- 
session, and  is  no  defense  in  this  action,  unless  after  the  Ist 
day  of  January,  1878,  the  plaintiffs  accepted  rent  under  said 
agreement," 

The  evidence  clearly  shows,  and  is  undisputed,  that  Myers 
had  authority  from  the  plaintiffs  to  make  such  an  agreement, 
and  the  instruction  contains  no  hypothesis  as  respects  that 
point.  Neither  does  it  contain  any  hypothesis  as  to  whether 
the  agreement  was  in  writing  or  not,  by  its  terms  to  be  per- 
formed within  a  year  from  the  time  of  making.  We  are, 
therefore,  unable  to  determine  upon  what  ground  the  court 
assumed  to  tell  the  jury,  as  matter  of  law,  that  the  agreement 
was  void,  not  binding  on  the  plaintiffs,  and  gave  no  right  to 
Cox  to  remain  in  possession,  and  was  no  defense  in  the  action. 
If  the  court  so  assumed  because  the  agreement  was  within 
the  Statute  of  Frauds,  the  conclusion  was,  as  we  have  endeav- 
ored to  show,  and  as  the  authorities  do  show,  wrong,  and 
there  was  a  clear  misdirection  of  the  jury.  If  within  the 
Statute  of  Frauds,  Cox's  possession  under  it  would  be  right- 
ful, and  he  would  be  tenant  from  month  to  month  until  the 
plaintiffs  terminated  that  tenancy  by  the  requisite  notice. 
About  February  1,  1878,  the  plaintiffs  received  from  Cox  two 
hundred  dollars  upon  rent  accruing  after  January  1,  1878. 
There  is  no  doubt  but  Cox  paid  it  under  that  agreement,  while 
the  plaintiffs  undertook  to  make  another  application  of  it. 
So  they  sought  to  obviate  the  necessity  of  the  thirty  days 
notice,  and  the  effect  of  such  payment  of  rent,  by  introducing 
in  evidence  an  instrument  purporting  to  be  a  lease  from  them 
to  Cox,  from  January  1,  to  February  28, 1878,  at  a  rental  of 
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two  hundred  dollars  for  the  term,  when  the  actual  rental 
value  was  more  than  double  that  amount.  Looking  at  tlie 
circumstances  attending  the  transaction  of  bringing  that  so- 
called  lease  into  existence,  and  the  apparent  motives  for  the 
act,  we  can  not  but  regard  it  as  partaking  much  more  of  the 
character  of  a  poorly  disguised  juggle,  than  of  an  actual  agree- 
ment, of  which  voluntary  consent,  manifested  in  some  man- 
ner recognized  by  law,  is  an  indispensable  basis. 

The  alleged  execution  of  the  instrument  on  the  part  of  Cox 
was  procured  by  Myers,  the  agent  of  the  plaintiffs,  by  inducing 
Blattner,  a  young  clerk  of  Cox's,  to  sign  it  on  his  behalf  while 
Cox  was  absent  in  Europe  purchasing  goods,  the  clerk  having 
no  authority  from  Cox  and  expressly  telling  Myers  at  the 
time  of  signing  it  for  Cox  that  he  had  no  authority  to  sign  it. 

The, evidence  clearly  shows  that  Cox,  at  no  time  after  being 
apprised  of  the  act,  intended  to  ratify,  but  that  he  did  every- 
thing possible  to  repudiate  it.  The  only  act  on  the  part  of 
Cox  which  plaintiffs  relied  on  as  tending  to  show  ratification 
was  the  payment,  February  1,  1878,  of  two  hundi*ed  dollars  as 
rent,  and  which  would  scarcely  cover  the  rent  at  the  proper 
rate  for  January  alone.  That  was  paid  by  his  clerk  while  Cox 
was  absent  as  above  stated.  His  directions  to  the  clerk  were 
to  pay  the  i-ent  under  tfee  agreement  for  a  lease  made  in  De- 
cember, and  he  never  consented  that  it  might  be  applied  on 
the  so  called  short  lease. 

The  court  below  gave  plaintiffs'  fourth  instruction  respect- 
ing the  ratification  by  Cox  of  the  short  lease,  but  refused  the 
eleventh  asked  by  the  defendants,  that  "  If  the  jury  believe 
from  the  evidence  that  the  lease  offered  in  evidence  from 
plaintiffs  to  Cox,  dated  January  8,  1878,  and  expiring  Febru- 
ary 28,  1878,  was  executed  by  Blattner  without  any  authority 
from  Cox,  and  that  Myers  had  notice  of  such  want  of  author- 
ity at  the  time  Blattner  signed  said  lease,  and  that  said  lease 
was  not  accepted  or  ratified  by  said  Cox,  then  such  lease  was 
not  binding  upon  said  Cox  and  should  not  be  regarded  by  the 
jury  in  their  verdict  in  this  case." 

Manifestly  that  instruction  should  have  been  given.  For 
the  errors  indicated,  the  judgment  of  the  court  below  will  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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G.  D.  Henning,  Guardian,  etc., 

V. 

Gilbert  Eld  ridge. 

SBTTT."EirKNT  OF  GUAKDiAiv^s  ACCOUNTS. —After  a  careful  consideration 
of  all  the  evidence  the  court  is  of  opinion  that  the  court  below  erred  ia 
chargfing  interest  on  the  $1,500  from  June  1,  1866,  instead  of  from  July  29, 
1867,  and  that  whenever  the  Stewart  note  was  paid  or  so  considered,  the 
settlement  of  the  principal  interest  due  on  it  at  that  time  would  be  charflrea- 
ble  to  appellant  and  six  per  cent,  interest  with  annual  rests. 

Appeal  from  the  Circnit  Court  of  Kendall  county;  the 
Hon.  0.  W.  Ufton,  Judge,  presiding.  Opinion  filed  July  27, 
1883. 

Mr.  A.  C.  LiTTLB,  for  appellant;  as  to  penalty  imposed 
upon  guardian  for  failure  to  report,  etc.,  cited  Bond  v.  Lock- 
wood,  33  111.  212;  Brown  v.  Kirkpatrick,  14  111.  2. 

Mr.  A.  J.  Hopkins  and  Mr.  N.  J.  Aldrioh,  for  appellee; 
cited  Ream  v.  Lynch,  7  Bradwell,  161;  In  re  Steele,  65  111. 
324. 

Per  Curiam.  This  was  a  trial  before  the  county  court  in 
the  first  instance  upon  application  of  appellee  after  he  came 
of  age,  to  compel  settlement  of  appellant's  accounts,  as  his 
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guardian,  and  afterward  appealed  to  the  circuit  court,  where 
it  was  tried  by  the  judge. 

The  account  runs  [from  Dec.  1,  1863,  no  settlement  ever 
having  been  made  by  the  guardian  either  of  his  collections  or 
disbursements. 

We  have  examined  the  statement  of  the  acconnt  by  the 
court  below  and  find  it  carefully  prepared  and  correct  except 
as  hereinafter  stated. 

Among  the  items  complained  of  as  allowed  by  the  court 
are  the  following,  to  wit:  Interest  on  $1,500,  the  original  sum 
received  for  the  sale  of  the  ward's  real  estate  from  June  the 
1st,  1866,  instead  of  July  29,  1867,  $450.  The  disallowance 
of  a  credit  entered  on  the  book  of  Stewart,  rent  charged  to 
Woodruff,  the  step-father  of  the  ward,  with  whom  the  ward 
lived,  and  claimed  to  be  paid  by  appellant  for  use  of  ward,  as 
of  date  Aug.  11, 1869.  The  charging  interest  at  eight  percent, 
compounded  a  portion  of  the  time  on  a  portion  of  the  money. 

After  a  careful  examination  of  all  the  evidence  we  have 
arrived  at  the  conclusion  that  the  court  below  erred  in  charg- 
ing interest  on  the  $1,500  from  June  1,  1866,  instead  of  from 
July  29, 1867,  and  on  a  new  trial  that  error  will  be  corrected; 
but  we  do  not  think  there  was  any  error  in  not  allowing  the 
claim  of  payment  of  the  rent  charge  of  $256.06,  charged  on 
the  books  of  Lewis  Stewart.  The  evidence  on  that  item  is 
confusing  ^nd  unsatisfactory.  Woodruff  swears  that  he  never 
received  the  money  and  we  think  he  never  did.  This  charge 
may  have  something  to  do  with  the  fact  that  when  the  pri- 
vate sale  of  the  real  estate  was  made,  June,  1866,  the  bargain 
that  Woodruff  should  have  <  the  rent  for  keeping  the  boy  was 
considered  at  an  end  nntil  the  regular  sale  was  made  July  29, 
1867,  when  Stewart  purchased  under  decree  of  court;  then 
some  arrangement  must  have  been  made  about  the  rent  in 
the  meantime  and  this  entry,  as  we  think  probable,  was  put 
there  for  a  memorandum  against  Woodruff  in  case  the  guard- 
ian was  held  to  pay  interest  from  the  date  o  f  the  private 
sale.  At  all  events,  appellant  gave  no  further  explanation  of 
it  other  than  it  was  on  the  books.  If  Stewart  turned  over 
this  rent  to  Woodruff  after  the  second  sale  it  would  be  natural 
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to  make  this  charge.  If  that  be  the  case  and  appellant  shoald 
credit  himself  with  it  he  should  be  charged  interest  from  date 
of  the  first  sale,  ^j  striking  ont  this  claim  and  not  charging 
interest  the  result  would  be,  if  we  are  correct,  that  the  old 
agreement  to  keep  the  appellee  for  the  use  of  the  real 
estate  would  continue  till  July  29, 1867.  Again  if  appellant 
received  the  rent  accruing  between  the  two  sales  and  should  be 
charged  with  it,  the  credit  as  paid  by  Stewart  would  be  cor* 
rect;  but  no  such  charge  is  made  against  him,  and  in  either 
event  no  interest  should  be  charged  till  July  29,  1867. 

Whenever  the  Stewart  note  was  paid  or  so  considered,  the 
amount  of  the  principal  interest  due  on  it  at  that  time  would 
be  chargeable  to  appellant,  and  six  per  cent,  interest  with 
annual  rests.  If  the  Stewart  note  is  deemed  to  be  paid  at  the 
date  of  appellee 's  majority,  the  charge  of  eight  per  cent,  on 
it  up  to  that  time  is  correct,  but  not  compounded.  The  inter- 
est was  not  payable  annually  and  the  credits  on  it  were  im- 
mediately paid  out  for  the  benefit  of  the  ward.  If  any  com- 
pounding is  to  be  done  it  should  be  done  on  the  basis  of  six 
per  cent,  but  all  the  payments  for  benefit  of  the  ward  should 
be  deducted  from  the  time  they  were  paid.  If  the  loan  of  the 
money  to  Stewart  without  security  on  real  estate  should  be 
held  to  be  a  conversion  of  it  by  appellant,  then  interest  at  an- 
nual rest  at  six  per  cent  should  only  be  charged  on  the 
amount  of  note  from  its  date,  and  if  the  ward  prefers  that 
mode  he  may  have  it  in  that  way,  or  claim  what  appellant 
actually  received  on  the  Stewart  note,  to  be  credited  to  him 
as  here  indicated.  The  allowance  of  $50  Sept  2,  '76,  and 
$25  in  '76  were  properly  allowed. 

We  see  no  other  error. 

For  the  above  errors  the  judgment  is  reversed  and  cause 
remanded. 

Beversed  and  remanded. 

Peb  Curiam.  (Opinion  on  petition  for  rehearing  filed  Feb- 
ruary 5,  1884.) 

Upon  the  petition  of  appellee,  a  rehearing  was  granted  in 

this  cause.     Having  again  considered  the  evidence  in  the  rec- 
voL.  xrv.    IS 
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ord  in  the  light  of  the  snggestions  furnished  by  said  petition — 
for  no  further  argument  has  been  presented — we  discover  no 
sufficient  reason  for  any  modification  of  the  views  and  conclu- 
sions expressed  in  the  opinion  heretofore  iiled  herein.  And 
since  these  views  charge  appellant  with  a  s^reater  liability  than 
he  admits  to  be  either  just  in  fact  or  warranted  by  the  evi- 
dence, we  can  not  without  his  consent,  upon  request  of  appel- 
lee, give  such  directions  to  the  circuit  court  as  will  put  the 
case  at  once  in  a  condition  for  appeal  to  the  Supreme  Court. 

Heversed  and  remanded. 


Richard  B.  Ellis 

V. 

Frank  J.  Von  Ach  et  al. 

1.  Wrft  of  error— Judicial  discretion— Time  for  application. 
— While  a  party  can  prosecute  a  writ  of  error  at  any  time  within  five  years 
from  the  rendition  of  judgment,  the  court  is  of  opinion  that  this  limitation 
should  be  held  to  apply  only  to  those  cases  where  a  writ  of  error  is  a  writ  of 
right,  but  where  a  party  desires  to  prosecute  a  writ  of  error  under  section  8 
of  the  act  establishing  the  appellate  court,  he  must  make  his  application 
in  the  same  time  that  he  would  be  compelled  to  if  he  desired  to  appeal  in- 
stead of  suing  out  a  writ  of  error. 

2.  Practice. — It  is  a  rule  of  practice  in  this  court,  that  the  court  will  not 
examine  the  record  and  give  a  certificate  of  importance  under  the  statute  to 
enable  a  party  to  prosecute  a  writ  of  error,  unless  the  application  therefor 
be  made  within  twenty  days. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
John  J.  Glenn,  Judge,  presiding.  Opinion  filed  January 
15,  1884. 

Mr.  B.  C.  Taliafbrbo,  for  appellant 

Mr.  I.  N.  Bassett,  Mr.  J.  C.  Peppbs  and  Mr.  Jahes  Mc- 
Cartney, for  appelleea. 

Peb  Curiam.  The  judgment  rendered  in  this  case  by  the 
circuit  court  was  affirmed  at  the  last  May  term  of  this  court. 
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The  judgment  being  for  less  than  $1,000  exclnsive  of  costs, 
and  the  action  founded  in  tort,  no  appeal  or  writ  of  error  will 
lie  as  a  matter  of  right  to  remove  the  case  into  the  Supreme 
Court 

Appellant  enters  his  motion  herein  at  the  present  term,  for 
leave  to  prosecute  a  writ  of  error  and  for  a  certificate  of  im- 
portance  under  the  eighth  section  of  the  act  establishing  ap- 
pellate courts,  which  provides:  "That  in  any  case  a  majority 
of  the  judges  of  the  appellate  court  shall  be  of  opinion  that 
a  case  decided  by  them  involving  a  less  sum  than  one  thou- 
sand dollars  ($1,000),  exclusive  of  costs,  also  involves  questions 
of  law  of  such  importance,  either  on  account  of  principal  or 
collateral  interests,  as  that  it  should  be  passed  upon  by  the 
Supreme  Court,  they  may  in  such  cases  grant  appeals  and 
writs  of  error  to  the  Supreme  Court  on  petition  of  parties  to 
the  cause,  in  which  case  the  said  appellate  court  shall  certify 
to  the  Supreme  Court  the  grounds  of  granting  such  appeal.'* 

The  time  in  which  a  party  can  obtain  an  order  allowing  an 
appeal  to  the  Supreme  Court  is  limited  to  twenty  days  after 
judgment  is  rendered  in  this  court,  and  as  by  the  above  pro-* 
vision  of  the  statute  the  right  to  an  appeal  or  writ  of  error  de- 
pends upon  the  same  conditions,  we  are  disposed  to  hold  that 
a  party  desiring  to  prosecute  a  writ  of  error  in  a  case  like 
this,  must  make  his  application  in  the  same  time  that  he 
would  be  compelled  to  if  he  desired  to  appeal,  instead  of  suing 
out  a  writ  of  error. 

It  can  scarcely  be  that  the  legislature' in  tended  to  impose 
upon  this  court  the  duty  of  re-examining  the  records  of  causes 
that  have  been  disposed  of  for  months  and  perhaps  years,  in 
order  to  ascertain  if  such  questions  of  law  are  involved  that 
its  discretion  ought  to  be  exercised  ip  favor  of  a  party  desiring 
to  prosecute  a  writ  of  error. 

In  general  a  party  can  prosecute  a  writ  of  error  at  any  time 
within  five  years  from  the  rendition  of  judgment,  but  this 
limitation  we  think  should  be  held  to  apply  only  to  those 
cases  where  a  writ  of  error  is  a  writ  of  right,  and  not  depend- 
ing upon  the  judicial  discretion  of  the  lower  court. 

"Whether  we  are  right  in  this  view  as  a  matter  of  statutory 


196  Appellate  Courts  of  Illinois. 

C,  B.  &  Q.  R.  R.  Co.  V.  Dougherty. 

coDstruction  may  not,  perhaps,  be  very  materia],  for  we  have 
no  hesitation  in  saying  that  as  a  rnle  of  practice  in  this  court, 
we  will  not  examine  the  record  and  give  a  certificate  of  im- 
portance under  the  statute  to  enable  a  party  to  prosecute  a 
writ  of  error,  unless  the  apph'cation  therefor  be  made  within 
twenty  days,  the  time  limited  for  appeal  in  the  same  case. 

Motion  denied. 


Chicago,  Burlington  &  Quincy  Eailroad  Co. 

V. 

Bridget  Dougherty,  Adm'x. 

Nboligencb — Signals. — An  instraction  was  given  that  if  appellant 
negligently  failed  *^  to  give  such  signals  of  the  approach  of  the  train  as 
to  enable  Dougherty,  the  deceased,  to  ascertain  the  approach  of  said  train/* 
and  he  was  in  the  exercise  of  due  care,  then  the  jury  should  find  for  appel- 
lee. It  was  claimed  as  error  that  such  an  instruction  held  the  appellant 
must  make  the  signals  so  loud  that  the  deceased  should  hear  them, 
whereas  the  statute  only  required  certain  signals  should  be  given.  Held^ 
that  as  an  examination  of  the  evidence  shows  that  no  question  was  made 
'as  to  the  loudness  of  the  signals  pr  that  if  given  the  statute  was  not 
complied  with,  the  only  question  before  the  jury  being  whether  there  were 
any  signals  at  all,  the  jury  could  not  have  been  misled  to  appellant's  in- 
jury. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon, 
George  W.  Stipp,  Judge,  presiding.  Opinion  filed  February 
5,  1884. 

Mr.  Samuel  Eiohomon,  for  appellant;  as  to  sounding  of 
signals,  cited  Manly 's  Case,  58  111.  307;  C,  R  I.  &  P.  Ry.  Co. 
V.  Houston,  95  U.  8.  697;  Gorton  v.  Erie  Ry.  Co.,  45  N.  T, 
660;  Heavens  v.  Erie  Ry.  Co.,  41  N.  Y.  296. 

As  to  evidence  in  estimating  speed  of  train:  I.  0.  R.  R. 
Co.  V.  Goddard,  72  111.  568;  Peoria  Bridge  Ass'n  v.  Loomis, 
20  111.  235;  C.  &  N.  W.  Ry.  Co.  v.  Sweeney,  62  111.  325; 
Bellfont  R.  R  Co.  v.  Hunter,  33  Ind.  335;  Artz  v.  R  R  Co., 
84  la.  153;  Earlville  v.  Carter,  2  Brad  well,  34;   R  R  Co.  v. 


Second  District — Decembeb  Teem,  1883.  197 

^__ 

C,  B.  &  Q.  R.  R;  Co.  V.  Dougherty. 

McKean,  40  111.  218;  C.  &  A.  E.  R  Co.  v.  Robinson,  9  Brad- 
well,  89;  L.  S.  &  M.  0.  R  R  Co.  v.  Sunderland,  2  Brad  well, 
307;  R  RCo.  V.  Pflugmacher,  9  Brad  well,  300;  Garland  v 
C.  i&  K  W.  R  R  Co.,  8  Brad  well,  571. 

Messrs.  Leland  &  Gilbert  and  Messrs.  Mays  &  Widkeb, 
for  appellee;  as  to  burden  of  proof,  cited  Mayo  v.  Boston, 
etc.,  R  R  Co.,  104  Mass.  137;  Cook  v.  Met.  R  R  Co.,  98 
Mass.  361;  Johnson  v.  Hudson  R  R  R  Co.,  20  N.  T.  64. 

Per  Curiam.  This  case  was  here  on  a  former  appeal,  and 
the  facts  ai*e  fully  stated  in  our  former  opinion  (12  Bradwell, 
181,)  and  the  record  shows  that  substantially  the  same  facts 
were  proved  on  the  last  trial.  The  judgment  was  reversed 
on  nccount  of  certain  errors  committed  by  the  court  in  giv- 
ing instructions  in  regard  to  the  doctrine  of  comparative 
negligence  and  some  errors  in  regard  to  the  admission  of  im- 
proper evidence,  but  on  the  last  trial  those  errors  were 
avoided.  The  appellee  offered  and  the  court  gave  on  her  be- 
half only  one  instruction,  and  that  is  complained  of  by  the 
attorney  for  appellant,  mainly  for  the  alleged  error  that  the 
court  incorrectly  laid  down  the  law  to  the  jury  on  the  ques- 
tion of  the  duty  imposed  by  the  statute  on  a  railroad  com- 
pany to  ring  a  bell  or  sound  a  whistle  on  the  approach  of  its 
engine  and  cars  to  a  public  highway  or  crossing. 

The  criticism  made  upon  the  instruction  is  that  it  was 
erroneously  laid  down  as  the  law,  that  if  the  appellant  negli- 
gently failed  '^to  give  such  signals  of  the  approach  of  the 
train  as  to  enable  Dougherty,  the  deceased,  to  ascertain  the  ap- 
proach of  said  train,"  and  he  was  in  the  exercise  of  due  care, 
then  the  jury  should  find  for  the  appellee;  thus,  it  is  claimed, 
holding  the  appellant  must  make  the  signals  so  loud  that  the 
deceased  should  hear  them,  whereas  the  statute  only  requires 
certain  signals  to  be  given.  It  may  be  admitted  that  some 
sanction  can  be  found  in  such  claim  of  error  in  P.  P.  &  J.  R. 
R  Co.  V.  Siltman,  67  111.  72,  but  after  an  examination  of  the 
evidence  we  find  that  no  question  was  made  as  to  the  loud- 
ness of  the  signals,  or  that  if  given  the  statute  was  not 
complied  with;  the  only  question  before  the  jury  being  whether 
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there  were  any  signals  at  all.  We  tliink  therefore,  the  jury 
could  not  have  been  misled  ae  to  appellant's  injury  by  the  in- 
struction.  We  see  no  fault  in  the  modifications  of  the  appel- 
lant's instructions  made  by  the  court  or  in  refusing  those 
offered  by  it,  refused.  The  evidence  in  regard  to  the  negligence 
and  contributory  negligence  was  all  fairly  submitted  to  tlie 
jury,  and  we  are  unable  to  say  that  they  were  not  justified  in 
finding  the  issues  fur  appellee. 

Judgment  affirmed. 


Michael  Haskiks,  Alias,  etc., 

V. 

The  People. 

1.  Application  for  change  of  venue — Notice.— Application  for  a 
change  of  venue  must  be  made  at  the  earliest  opportunity,  and  reasonable 
notice  must  be  given  the  Staters  attorney  of  such  intended  application. 
Such  notice  can  not  be  dispensed  with  unless  formally  waived  by  the  party 
entitled  to  it.  And  it  would  not  be  sufficient  to  dispense  with  proof  of  no- 
tice, that  the  State's  attorney  said  nothing  about  receiving  it. 

2.  Affidavits  as  to  application. — Where,  at  the  time  the  bill  of  ex- 
ceptions was  signed  by  the  judge,  plaintiff  in  error  presented  an  affidavit 
showing  that  he  first  learned  of  the  pr^'udice  of  said  judge  on  the  day  be- 
fore he  made  the  application  for  a  change  of  venue,  although  he  had  been 
arrested  six  weeks  before,  and  his  attorneys  presented  affidavits  that  they 
had  given  verbal  notice  to  the  State's  attorney  on  the  morning  before  the 
motion,  which  last  affidavit  was  denied  by  the  State's  attorney.  Held,  that 
these  affidavits*  made  long  after  the  trial  and  judgment,  can  not  be  held  as 
aiding  or  supporting  the  application  for  a  change  of  venue,  which  had  been 
properly  overruled  before  such  trial. 

Ebbob  to  the  County  Court  of  La  Salle  county;  the  Hon. 
HiEAM  T.  GiLBBBT,  Judgo,  presiding.  Opinion  filed  Febru- 
ary 5, -11884. 

Messrs.  Blake  &  Moloney,  for  plaintiff  in  error;  cited 
Hanna  v.  The  People,  86  111.  244. 

Mr.  L.  W.  Bbeweb,  for  defendant  in  error;  cited  Hunt  v. 
Tinkham,  21  111.  639. 
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Feb  Curiam.  Ad  indictment  was  found  bv  the  grand  jury 
of  La  Salle  county  against  the  plaintiff  in  error  charging  him 
with  a  violation  of  the  Dram  Shop  Act  in  selling  liquor  with- 
out a  license.  The  indictment  was  filed  in  the  circuit  court 
on  J  une  18, 1883,  and  on  the  next  day  was  certified  by  that 
court  to  the  county  court  for  process  and  trial  under  the 
statute. 

The  county  court  being  in  regular  session  a  capias  was 
issued  for  the  arrest  of  the  defendant  upon  which  he  was 
arrested  on  the  20th  of  June  and  admitted  to  bail. 

The  cause  being  reached  for  trial  on  the  31st  day  of  July 
at  the  same  term  of  court,  the  defendant  entered  his  motion 
for  a  change  of  venue,  and  filed  in  support  thereof  the  fol- 
lowing petition: 

^'  Your  petitioner,  Michael  Haskins,  would  respectfully  rep- 
resent unto  your  Honor  that  he  is  the  defendant  in  the  above 
entitled  cause.  Your  petitioner  would  further  represent  that 
he  can  not  have  a  fair  and  impartial  trial  in  said  cause  on 
account  of  the  prejudice  of  Hiram  T.  Gilbert,  the  judge  of 
said  court,  against  this  petitioner.  This  petitioner  therefore 
prays  a  change  of  venue  in  said  cause.'' 

Michael  Haskins. 

State  of  Illinois,  La  Salle  County,  ss. 

Michael  Haskins,  the  above  nam^d  defendant,  being  first 
sworn,  says  that  he  has  heard  read  the  above  petition  by  him 
subscribed,  and  knows  the  contents  thereof,  and  that  the  same 
is  true  in  substance  and  in  fact 

(Properly  subscribed  and  sworn  to.) 

He  also  filed  the  afiidavits  of  John  Devine  and  Michael 
Kelley,  who  state  they  possess  the  statutory  qualifications  to 
render  them  competent  to  testify  in  support  of  the  defend* 
ant's  application. 

The  court  denied  the  motion  to  change  the  venue,  and  put 
the  defendant  upon  trial,  and  being  found  guilty  and  sen- 
tenced, he  sued  out  this  writ  of  error,  and  now  asks  that  the 
judgment  be  reversed  for  the  error  of  the  court  in  overruling 
his  motion  to  change  the  venne^ 
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The  only  ground  urged  for  reversal  of  this  judgment  is 
that  the  court  below  refused  to  receive  the  aflSdavits  of  the 
supporting  witnesses,  Deviue  and  Kelley,  as  conclusive  evi- 
dence that  they  were  reputable  citizens  of  the  county  and  not 
of  kin  nor  of  counsel  of  the  defendant,  but  allowed  witnesses  to 
be  called  to  contradict  the  statements  of  the  affidavits  in  some 
of  these  particulars.  We  do  not  find  it  necessary  in  this  case 
to  determine  whether  in  so  doing  the  court  committed  error 
as  it  clearly  appears  upon  other  grounds  that  the  court  prop- 
erly overruled  the  motion. 

There  was  no  reason  shown  to  the  court  why  the  applica- 
tion was  not  made  at  an  earlier  day.  For  aught  that  appears 
upon  the  hearing  of  the  motion,  the  defendant  knew  of  the 
alleged  prejudice  of  Judge  Gilbert  on  the  day  that  he  was  ar- 
rested, some  six  weeks  before  making  the  application.  The 
rule  is,  that  such  applications  must  be  made  at  the  earliest 
opportunity.  Bryson  v.  Crawford,  68  111.  362;  T.  W.  &  W. 
Ey.  Co.  V.  Maxfield,72  111.  95;  P.  &  K.  I.  Ey.  Co.  v.  Mitchell, 
74  111.  394;  Hudson  v.  Hanson,  76  111.  198;  McCann  v.  The 
People,  88  111.  103;  Utley  v.  Burns,  70  111.  162. 

It  appears  from  the  bill  of  exceptions  that  at  the  time  the 
court  overruled  the  motion,  there  was  no  proof  that  any  notice 
had  been  given  the  State's  attorney  of  the  intended  applica- 
tion and  that  nothing  was  said  about  notice  by  either  party. 
The  statute  positively  requires  that  reasonable  notice  shall 
be  given.  Ch.  146,  E.  8.,  Sec.  23;  Hunt  v.  Tinkham,  2;i  111, 
640;  Moore  V.  Ellsworth,  51  111.  308;  and  such  notice  can  not 
be  dispensed  with  unless  formally  waived  by  the  party  enti- 
tied  to  it.    Marble  v.  Bonhotel,  36  111.  240. 

It  would  seem  from  this  case  that  it  would  not  be  sufficient 
to  dispense  with  proof  of  notice,  that  the  State's  attorney  said 
nothing  about  receiving  it  This  being  the  state  of  the  record 
the  court  properly  overruled  the  motion .  Graves  v.  Shoefelt, 
60  111.  462;  Utley  v.  Burns,  9upra. 

It  is  true  that  at  the  time  the  bill  of  exceptions  was  set- 
tled and  signed  by  Judge  Gilbert,  the  plaintiff  in  error  then 
presented  an  affidavit  showing  that  he  first  learned  of  the 
prejudice  of  the  judge  on  the  day  before  he  made  the  applica- 
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tion,  and  also  affidavits  of  his  attorneys  that  they  had  given 
verbal  notice  to  the  State's  attorney  on  the  morning  before 
the  motion  was  made  which  last  affidavits  were  denied  by 
that  of  the  State's  attorney.  These  affidavits  made  long  after 
the  trial  and  judgment  can  not  be  held  as  aiding  or  support- 
ing the  application  for  a  change  of  venue  which  had  been 
properly  overruled  before  such  trial,  and  we  can  not  consider 
them  as  in  any  manner  tending  to  show  error  in  the  action  of 
the  court  in  the  regard  complained  of. 
The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


.  John  T.  Johnson    et  al. 

14    201, 
V.  61      24| 

Elizabeth  L.  Van  Epps. 

1.  Life  Insurance — Poweb  to  change  bkneficiart. — While  the 
beneficiary  named  in  a  policy  takes  such  an  interest  in  it  as  entitles  him 
to  receive  the  money  when  by  the  teims  of  the  contract  it  becomes  payable, 
to  the  exclusion  of  the  heirs  or  personal  representatives  of  the  insured,  yet 
such  interest,  in  the  absence  of  any  statute  affecting  the  question,  is  subject 
to  the  right  of  the  insured,  who  pays  the  premiums  and  retains  control  of 
the  policy,  to  dispose  of  it  or  to  change  the  beneficiary,  at  least  with  the 
consent  of  the  insurer. 

2.  Policy  payable  to  *'  heibb  "  or  "  pebaonal  bepbesentativbs  *' 
— ^The  doctrine  contra  to  the  above,  that  the  banefidary,  where  a  par- 
ticular person  is  named  as  beneficiaiy,  acquires  a  vested  interest  in  the 
policy  and  its  proceeds  to  the  extent  of  depriving  the  person  insured  of  the 
power  of  disposing  of  the  policy  during  his  life-time,  is  not  applicable  to  a 
policy  made  payable  to  the  ** heirs,'"  the  "legal**  or  "personal  represent- 
atives "  of  the  insured. 

3.  Meaning  of  term** legal  REPRESBNTATiyEB." — '* Legal  repre- 
sentatives'* by  the  professional  meaning  of  the  words,  are  understood  to  • 
refer  to  executors  and  administrators.  While  such  words  under  certain 
circumstances  may  be  construed  as  referring  to  heirs  or  assigns,  there 
mubt  be  something  in  the  subject-matter  of  the  contract,  the  context  or 
surroundings,  that  requires  a  departure  from  the  usiially  accepted  meaning, 
before  the  forced  construction  will  be  adopted  and  acted  upon  by  courts. 

4.  Wager  policies — Question  for  jury. — Where  a  person  takes  out 
an  insurance  upon  his  own  life,  for  the  benefit  of  some  third  person,  who 
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may  not  have  an  insurable  interest  in  the  life  insured,  the  question  whether 
it  is  a  gambling  or  wagering  policy  is  in  every  case  one  for  the  jury  to 
determine  under  proper  instructioas;  and  if  it  be  found  that  the  insured  has 
been  the  principal  actor  in  the  transaction  and  has  ent<;red  into  it  with  an 
honest  purpose  to  aid  one  whom  he  deems  a  proper  object  of  his  bounty, 
the  transaction  will  be  sustained;  but  if  it  appears  the  party  insured  jb  a 
mere  nominal  party  and  he  procured  the  insurance  lor  the  purpose  of  giv^ 
ing  the  beneficiary  the  advantage  of  such  insurance  upon  his  life,  when 
the  beneficiary  could  not  obtain  it  in  his  own  name,  the  policy  will  be  de- 
clared void. 

5.  Iksubablb  ihterest — Changs  of  bbnkficiart. — A  was  insured 
in  a  Masonic  benevolent  society  and  the  contract  of  insurance  was  with  A 
and  made  payable  to  his  wife  or  his  legal  repi'esentat-ves^  and  the  wife  having 
died,  he,  with  the  consent  of  the  insurer,  changed  the  beneficiary,  surren- 
dered the  first  certificate  in  consideration  of  t  second  in  which  Mrs.  V,  a 
married  woman  living  apart  from  her  husband,  was  named  as  beneficiary. 
Prior  to  the  change  of  certificates,  it  was  agreed  between  A  and  Mrs.  V 
that  in  case  a  divorce  was  procured  from  Mrs.  Vs  husband,  they  would 
marry.  When  A  obtained  the  change  of  certificates  he  represented  Mrs. 
y  as  his  affianced.  Mrs.  Y,  who  was  keeping  house,  agreed  to  furnish  A 
with  a  home  and  care  for  him  and  if  necessary  keep  up  the  accruing  assess- 
ments, all  of  which  wajs  faithfully  performed.  Held,  that  the  surrender  of 
the  fii-flt  ccitificato  was  not  void  as  against  A's  heirs,  and  that  Mrs.  V.  could 
become  a  beneficiary  in  the  substituted  certificate. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
David  MoCullough,  Judge,  presiding.  Opinion  filed  Febru- 
ary 5,  1884. 

On  August  1, 1872,  the  Illinois  Masons  Benevolent  Society 
issued  to  Havilah  B.  Johnson,  a  member  of  the  order,  a  cer- 
tificate of  membership  in  said  society,  in  and  by  which  the 
society  agreed,  in  consideration  of  certain  assessments  to  be 
paid  by  said  Johnson  upon  the  death  of  any  member  of  his 
class  in  said  society,  to  pay,  upon  the  death  of  said  Johnson, 
to  his  wife,  Judith  Johnson,  or  to  his  legal  representatives,  a 
certain  sum  per  member  of  the  class  to  which  the  insured 
might  belong  at  the  time  of  his  death. 

His  wife,  Judith,  died  in  1877. 

Her  death  caused  the  breaking  up  of  his  household,  as  they 
had  no  children,  and  from  that  time  Mr.  Johnson  had  no 
home  of  his  own. 
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* 
His  health  becoming  impaired,  and  his  means  of  sapport 

becoming  insnfficient  to  provide  him  adequate  support,  he, 
in  the  year  1879,  endeavored  to  dispose  of  the  benefits  secured 
to  him  by  said  certificate  to  difi*erent  parties  if  they  would  sup- 
port him  during  his  life  and  pay  the  accruing  assessments 
upon  it,  but  did  not  succeed. 

He  did  not,  however,  permit  the  certificate  to  lapse,  and  on 
the  17th  day  of  January,  1880,  be,  by  arrangement  with  the 
insurer,  surrendered  it  and  in  lieu  thereof  received  another 
with  the  like  conditions  as  in  the  former,  except  upon  his 
death  the  proceeds  were  to  be  paid  to  Mrs.  Van  Epps,  the 
appellee,  or  to  his  heirs.  Mrs.  Van  Epps,  at  this  time,  was 
living  apart  from  her  husband,  a  contract  to  that  effect  exist- 
ing between  them,  and  it  was  expected  that  a  divorce  would 
result,  which,  in  fact,  did  occur  in  October,  1880. 

Mr  Johnson  and  the  appellee  had  been  acquainted  for  a 
long  lime,  and  it  was,  prior  to  the  change  of  certificates,  agreed 
that  in  case  such  divorce  was  procured  they  would  intermarry. 
Mr.  Johnson  then  applied  to  the  association  to  have  her  made 
the  beneficiary  in  the  certificate,  representing  her  as  his  affi- 
anced, and  the  change  was  made  as  above  noted. 

The  appellee,  who  was  keeping  house,  agreed  to  furnish  him 
a  home  and  care  for  him,  and,  if  necessary,  to  keep  up  the 
accruing  assessments. 

The  evidence  shows  that  she  faithfully  complied  with  the 
contract  upon  her  part,  and  that  Mr.  Johnson  throughout  his 
long  sickness  needed  for  nothing  that  money  could  purchase 
to  make  him  cx)mfortable.  He  died  on  the  25th  day  of  Octo- 
ber, 1881,  expressing  his  gratitude  for  the  care  and  attention 
he  had  received  at  her  hands,  and  his  satisfaction  that  she 
would  not  be  wholly  unrequited  for  the  same,  as  the  certifi- 
cate which  she  then  held  would  be  paid  to  her.  After  his 
death,  these  appellants,  John  T.,  being  a  brother,  and  the 
others  nephews  and  nieces  of  the  deceased,  notified  the  asso- 
ciation that  they  claimed  the  proceeds  of  the  certificate,  and 
forbidding  its  payment  to  the  appellee,  while  she,  also  claim- 
ing the  entire  benefit,  brought  suit  upon  the  certificate,  and 
^he  association  filed  its  bill  of  interpleader,  confessing  its  lia- 
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bilitj  npon  the  contract  of  insurance,  and  brought  the  amount 
due  upon  it  into  court,  the  sum  being  $4,160.41,  and  asked 
that  the  rival  claimants  be  compelled  to  litigate  their  claims 
to  the  fund  and  the  association  be  discharged. 

The  court  upon  hearing  awarded  the  money  to  Mrs.  Yan 
Epps,  and  the  heirs  appealed. 

Mr.  Miles  A.  Fulleb,  Messrs.  Fulleb  &  KEitHLBY  ftnd 
Mr.  W.  T.  Whitino,  for  appellants;  that  whenever  a  person 
insuring  his  life,  names  the  beneficiary,  the  promise  of  the 
insurer  is  to  pay  to  such  beneficiary,  and  the  insured  can 
have  no  interest  in  such  promise  and  no  power  to  transfer  its 
benefits  to  another  without  the  consent  of  the  beneficiary, 
cited  Bliss  on  Life  Ins.,  §  317;  May  on  Ins.,  §§  390,  391;  Cont. 
Lite  Ins.  Co.  v.  Palmer,  42  Conn.  60;  Chapin  v.  Fellows,  36 
Conn.  132;  Cont  Mut.  Life  v.  Burroughs,  34  Conn.  305; 
Eadie  v.  Slimmons,  26  K  Y.  9;  Swan  v.  Snow,  11  Allen,  224; 
Gosling  V.  Caldwell,  1  Lea  (Tenn.),  454;  Wilburn  v.  Wilburn, 
83  Ind.  56;  Gould  v.  Emerson,  99  Mass.  154;  Knickerbocker 
Life  v.  Weits,  99  Mass.  157;  Ricker  v.  Charter  Oak  Ins.  Co., 
27  Minn.  193;  AUis  v.  Ware,  28  Minn.  166;  Williams  v. 
Williams,  68  Ala.  406;  Succession  of  Kugler,  23  La.  455; 
Pilcher  v.  N.  Y.  Life  Ins.  Co.,  33  La.  An.  322;  Barry  v.  Eq. 
Life  Ins.  Co.,  59  N.T.  587;  Glanz  v.  Gloeckler,  104  111.  573; 
Libby  v.  Libby,  37  Me.  359. 

Where  the  term  "  legal  representatives"  is  used  and  the  in- 
tent of  the  party,  gathered  either  from  the  instrument  itself 
or  from  its  nature  and  the  circumstances  under  which  it  was 
executed,  shows  that  heirs  were  intended,  such  intent  will  con- 
trol: Bliss  on  Life  Ins.,  §  319;  Warnecke  v.  Lembca,  71  III. 
91;  Bowman  v.  Long,  89  111.  19;  Loos  v.  Hancock,  41  Mo. 
540;  Masonic,  etc.,  v.  McAuley,  Am.  Law  Reg.  1883,  p.  141. 

Corporations  can  only  exercise  such  powers  as  are  specific- 
ally granted  to  them  or  are  necessary  or  incident  thereto. 
Appellee  can  not  take,  because  by  the  articles  of  the  society 
she  is  not  an  object  of  bounty:  Detrich  v.  Madison  R  Asso., 
45  Wis.  84;  Ballon  v.  Gile,  50  Wis.  618;  Mut.  Ben.  Asso.  v. 
Hoyt,  46  Mich.  473;  Hodge's  Appeal,  12  Chicago  Legal 
News,  422;  Duvall  v;  Goodson,  59  Ky.  224. 
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Messrs.  Stabb  &  Stabb  and  Mr.  John  C.  Yates,  for  ap- 
pellee; as  to  the  right  of  the  insnred  to  dispose  of  his  policy, 
cited  Clark  v.  Durand,  12  Wis.  248;  Kerman  v,  Howard,  23 
Wis.  108;  Foster  v.  Gile,  60  Wis.  603;  Gambs  v.  Mut.  Life 
Ins.  Co.,  50  Mo.  44;  Mat.  Ben.  Life  Ins.  Co.  v.  Atwood,  24 
Gratt.  497;  Mut.  Life  Ins.  Co.  v.  Coghill,  30  Gratt  72;  Pal- 
vertoft  V.  Pulvertoft,  18  Vesey,  Jr.,  98;  Doll  v.  Lincoln,  31 
Me.  428. 

As  to  the  consideration  of  the  articles  of  the'society  govern-  . 
ing  the  disposition  of  certificates:  Dnran  v.  Central  Verein, 
7  Daly,  168;  Supreme  Council  v.  Priest,  9N.  W.  Eep.  481; 
The  People  v.  Johnson,  14  111.  342;  Otis  v.  Beckwith,  49  111. 
121;  Cole  v.  Marple,  98  111.  58;  Lemon  v.  Phoenix  Life  Ins. 
Co.,  38  Conn.  294;  City  Fire  Ins.  Co.  v.  Mark,  45  111.  482; 
Tillon  V.  Kingston  Mut  Ins.  Co.,  7  Barb.  573;  Traders  Ins. 
Co.  V.  Roberts,  9  Wend.  404;  Charleston  Ins.  Co.  v.  Rose,  2 
McMullan,  237. 

Certificates  of  these  corporations  are  discussed  and  governed 
by  the  same  rules  as  policies  of  insurance:  Masonic  Ben. 
Soc.  V.  Winthrop,  85  111.  537;  111.  Masons  Ben.  Soc.  v.  Booth, 
12  Chicago  Legal  News,  150;  Campbell  v.  New  England 
Ins.  Co.,  98  Mass.  381;  111.  Masons  Ben.  Soc.  v.  Baldwin,  86 
111.  479;  Com.  League,  etc.,  v.  The  People,  90  111.  166;  State 
V.  Mer.  Exc.  Mut.  Ben.  Soc.,  72,  Mo.  146;  Commonwealth  v. 
Wetherbee,  105  Mass.  160. 

As  to  the  doctrine  of  ultra  vires:  Darst  v.  Gale,  83  111. 
141;  Bradley  v.  Ballard,  55  111.  413;  Aurora,  etc.,  Soc.  v.  Pad- 
dock,  80  111.  267;  Chicago  Building  Soc.  v.  Crowell,  65  III. 
453;  Gillet  v.  Logan  Co.,  67  111.  256. 

The  certificate  would  be  enforced  against  the  company  as  a 
gift  to  appellee:  Bliss  on  Life  Ins.,  513-515;  Grangias  v. 
Arden,  10  Johnson,  291;  Dale  v.  Lincoln,  62  111.  22;  Majors  v. 
Everton,  89  111.  56;  Cranz  v.  Kroger,  22  IlL  74. 

PiLLSBUBY,  J.  Appellants  urged  a  reversal  of  this  decree 
upon  two  grounds:  first,  that  the  surrender  of  the  first  cer- 
tificate by  Mr.  Johnson  was  void  as  against  them;  secondly, 
that  Mrs.  Yan  Epps  had  no  insurable  interest  in  the  life  of 
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Mr.  Johnson  and  she  conld  not  therefore  become  a  benefici- 
ary in  the  substitnted  certificate. 

In  support  of  the  first  proposition  it  is  said  by  counsel  in 
their  brief,  that  the  following  points  are  conclusirely  estab- 
lished by  the  authorities  cited,  viz.:' 

''That  immediately  upon  the  issuance  of  the  first  policy, 
payable  to  Judith  Johnson  or  to  the  legal  representatives  of 
H.  B.  Johnson,  the  right  of  said  beneficiaries  became  vested 
and  could  not  be  divested  in  any  way  without  their  consent 
The  property,  or  ownership  of  the  policy,  was  in  the  bene- 
ficiaries and  beyond  the  control  of  Johnson,  the  insured,  and 
he  could  do  no  act  to  divest  or  transfer  it  from  them  to  other 
parties.  It  springs  from  the  nature  of  the  contract,  and  can 
not  be  otherwise.  Whenever  the  person  insuring  his  life 
names  the  beneficiary,  the  promise  of  the  insurer  is  to  pay  to 
such  beneficiary,  and  the  insured  can  have  no  interest  in  such 
a  promise  and  no  power  to  transfer  its  benefits  to  another, 
without  theconsent  of  the  beneficiary.  It  is  in  the  nature  of 
'an  executed  gift,  or  settlement,  and  has  passed  beyond  the 
control  of  the  party  procuring  it" 

We  must  confess  that  the  broadness  of  the  position  assumed 
when  applied  to  the  facts  of  this  case,  the  persistency  and 
candor  with  vhich  it  is  maintained,  and  the  great  array  of 
authorities  cited  in  its  support,  caused  us  to  doubt  whether 
our  preconceived  opinion  that  a  man  in  disposing  of  his  prop- 
erty for  his  own  benefit,  was  not  violating  any  principle  of  the 
common  law,  was  correct,  and  led  us  into  a  careful  examina- 
tion of  all  the  authorities  cited,  so  far  as  they  were  available 
to  us,  and  many  others  not  referred  to  by  counsel. 

The  case  of  the  Continental  Life  Insurance  Co.  v.  Palmer, 
42  Conn.  60,  is  one  where  the  wife  insured  the  life  of  the  hus- 
band, the  amount  insured  to  be  payable  to  her  if  she  survived 
him,  if  not,  to  her  children.  One  son  died  in  1870,  leaving  a 
son  surviving  him,  the  wife  died  in  1872  and  the  husband  in 
1873.  The  question  was  whether  the  grandson  was  entitled 
to  share  in  the  proceeds  of  the  policy.  The  court  held  that 
under  the  provisions  of  the  statute  of  that  State,  the  policy 
being  made  payable  to  the  wife  and  children,  that  the  children 
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immediately  took  such  vested  interest  in  the  policy  that  the 
grandson  was  entitled  to  his  father 's  share,  the  wife  having 
died  before  the  husband.  It  was  also  said  "  but  for  the  statute, 
it  would  have  been  a  fund  in  the  hands  of  his  representatives 
for  the  benefit  of  the  creditors,  provided  the  premiums  had 
been  paid  by  him." 

In  the  cases  of  Chapin  v.  Fellows,  86  Conn.  132,  and  the 
Continental  Trust  Life  Ins.  Co.  v.  Burroughs,  34  Conn.  305, 
the  contracts  of  insurance  were  also  procured  by  the  wife 
upon  the  life  of  the  husband  and  the  decisions  therein  were 
based  upon  the  statutes  of  that  State,  which  protect  poli- 
cies procured  for  the  benefit  of  the  wife,  or  the  wife  and 
children,  from  the  claims  of  the  creditors,  or  the  acts  of  the 
husband. 

In  Eadie  v.  Slimmon,  26  N.  Y.  9,  the  policy  was  issued  to 
Mrs.  Eadie  upon  the  life  of  her  husband,  James,  for  the  sole 
use  of  his  wife,  Jessie,  her  personal  representatives  or  assigns, 
and  should  she  die  before  her  said  husband,  then  to  her  chil- 
dren. Eadie  and  wife  assigned  the  policy  to  secure  a  debt, 
and  both  having  died,  the  wife  first,  the  children  claimed  the 
money  as  against  the  assignee.  The  court  held  that  this  con- 
tract was  within  the  statute  of  1840,  which  provided  that  such 
contracts  of  insurance  inured  to  the  benefit  of  the  wife  and 
children  and  could  not  be  assigned  so  as  to  deprive  the  chil- 
dren of  the  benefit  thereof,  in  case  the  wife  died  before  the 
husband. 

This  construction  of  the  statute  was  adhered  to  in  Barry  v. 
Equitable  Life  Ins.  Co.,  59  N.  Y.  58,  and  the  rights  of  the 
parties  determined  under  its  provisions. 

The  cases  referred  to  of  Libby  v.  Libby,  37  Me.  359;  Swan 
V.  Snow,  11  Allen  224;  Gould  v.  Emerson,  99  Mass.  164; 
Knickerbocker  Ins.  Co.  v.  Weitz,  99  Mass.  157;  Gosling  v. 
Caldwell,  1  Lea  (Tenn.),  454,  and  The  Fraternal  Life  Ins.  Co. 
V.  Appelgate,  7  Ohio,  292,  were  each  determined  under  the' 
statutes  of  those  States,  which  provided  in  substance,  that  pol- 
icies of  insurance  upon  the  life  of  the  husband  taken  out 
imder  the  provisions  of  the  statute,  inured  to  the  benefit  of  the 
beneficiaries  named  in  such  policies,  and  the  proceeds  could 
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not  be  diverted  from  their  declared  use  by  any  act  of  the  party 
whose  life  was  thus  insured. 

These  decisions  appear  to  be  the  foundation  of  the  text  in 
Bliss  on  Insurance,  Sec.  317, where  he  says:  "We  apprehend 
the  general  rule  to  be  that  a  policy,  and  the  money  to  become 
due  under  it,  belong,  the  moment  it  is  issued,  to  the  person 
or  persons  named  in  it  as  beneficiaries,  and  that  there  is  no 
power  in  the  person  procuring  the  insurance  by  any  act  of 
his  or  hers,  by  deed  or  by  will,  to  transfer  to  any  other  person, 
the  interest  of  the  person  named." 

To  the  same  effect  is  Sec.  390  of  May  on  Insurance. 

That  this  principle  is  correct  where  the  beneficiary  in  the 
policy  is  one  to  whose  use  and  benefit  the  proceeds  of  the  pol- 
icy is  made  to  inure  by  the  positive  provisions  of  the  statutes, 
may  be^conccded,  but  it  is  not  so  clear  that  it  is  applicable, 
nor  intended  by  the  authors  to  be  applicable  to  a  case  where 
a  party  insures  his  own  life  for  the  benefit  of  a  third  party, 
where  the  rights  of  the  parties  are  unaffected  by  the  statute, 
but  are  to  be  determined  solely  by  the  principles  of  the  com- 
mon law. 

The  Supreme  Court  of  Minnesota  in  Ricker  v.  Charter  Oak , 
Ins.  Co.,  27  Minn.  198,  and  the  Court  of  Appeals  in  Virginia, 
in  the  recent  case  of  the  Valley  Mutual  Life  Co.  v.  Burke, 
basing  their  opinions  upon  the  above  statements  of  May  and 
Bliss,  hold  it  to  be  the  doctrine  of  the  common  law,  while  the 
contrary  is  held  in  Clark  v.  Dnrand,  12  Wis.  223,  Kerman  v. 
Howard,  23  Wis.  108,  and  Foster  v.  Gile,^0  Wis.  608; 
Gambs  v.  Mut.  Life  Ins.  Co.,  50  Mo.  44,  and  in  Charter  Oak 
Life  Ins.  Co.  v.  Brent,  47  Mo.  419,  and  the  right  of  the  in- 
sured, with  the  consent  of  the  insurer,  to  change  his  benefici- 
ary, fully  maintained. 

The  policy  in  this  last  case  was  not  within  the  Missouri 
statute,  and  the  court  notes  a  distinction  between  such  and 
those  held  by  the  same  court  in  other  cases  to  be  within  it. 
See  also  Olmstead  v.  Keys,  85  N,  Y.  393,  where  the  same  dis- 
tinction is  made. 

If  this  case  depended  upon  the  determination  of  this  point 
alone,  we  should  be  disposed  to  follow  the  rule  of  the  Wiscon* 
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sin  and  Missouri  courts,  as  Uieir  opinions  seem  to  us  to  be 
founded  upon  the  better  reasons. 

Where  a  party  insures  his  own  life  by  policy  running  to 
him,  and  in  which  the  covenant  to  pay  a  third  party  upon  the 
death  of  the  insured  is  made  with  the  insured,  and  his  money 
pays  the  premiums,  and  the  policy  is  retained  by  him,  we 
must  confess  that  we  know  of  no  principle  of  the  common  law 
that  would  prevent  him,  if  he  finds  that  the  beneficiary  named 
has  become  an  unworthy  object  of  his  bounty,  or  his  circum- , 
stances  have  so  changed  that  it  is  essential  to  his  own  future 
welfare  and  comfort  to  make  such  policy  available  to  supply 
his  wants,  from  surrendering  such  policy,  with  the  consent  of 
the  insurer,  and  taking  another  for  his  own  benefit,  or  for  the 
use  of  some  other  person,  or  otherwise  varying  its  terms  as 
the  parties  to  it  may  agree. 

In  the  absence  of  any  statute  affecting  the  question,  we 
think  the  true  rule  in  such  cases  is,  that  the  beneficiary 
named  in  the  policy,  while  taking  such  an  interest  in  it  as  en- 
titles him  to  receive  the  money  when  by  the  terms  of  the  con- 
tract it  becomes  payable,  to  the  exclusion  of  the  heirs  or  per- 
sonal representatives  of  the  insured,  yet  such  interest  is  sub- 
ject to  the  right  of  the  insured,  who  pays  the  premiums  and 
retains  control  of  the  policy,  to  dispose  of  it,  or  to  change  the 
beneficiary  at  least,  with  the  consent  of  the  insurer. 

We  do  not  understand  that  these  views  aj'e  in  conflict  with 
the  case  of  Glanz  v.  Gloeckler,  101  111.  673,  for  there  the  con- 
tract of  insuranci^was  not  with  the  father,  but  the  daughter; 
the  policy  was  inkier  name  as  the  insured,  although  the  life 
insured  was  that  of  the  father. 

The  legal  rights  of  the  parties  were  the  same  as  though  the 
daughter  had  taken  out  the  policy  upon  her  father's  life  upon 
her  own  application. 

The  legal  status  of  the  parties  under  the  contract  was  not 
changed  because  the  father  had  seen  proper  to  advance  the 
premiums  for  the  child,  and  it  was  held  that  her  administra- 
tor was  the  owner  of  the  policy. 

If  the  covenants  in  the  policy  had  been  with  the  father,  and 
his  daughter  named  as  the  one  to  whom  the  proceeds  should 
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be  paid  upon  his  death,  and  she  had  died  in  his  life-time,  it  is 
apprehended  that  the  decision  would  have  been  different;  for 
where  such  a  contract  is  not  affected  by  any  statute,  the  rule 
appears  to  be  that  in  case  the  beneficiary  in  a  life  policy  dies 
before  the  insured,  the  policy  is  to  be  considered  as  though  no 
particular  beneficiary  had  been  named  therein. 

But  if  we  should  be  incorrect  in  the  view  that  the  common 
law  permits  the  insured,  under  the  circamstances  above  sup- 
posed, to  dispose  of  his  policy  where  a  particular  person  is 
named  as  a  beneficiary,  we  pass  to  the  consideration  of  an- 
other question,  less  doubtful,  arising  upon  this  branch  of  the 
case. 

It  is  conceded  that,  as  Mrs.  Judith  Johnson  died  before 
her  husband,  the  first  certificate  is  to  be  treated  the  same  as 
if  her  name  did  not  appear  in  it.  Thus  considered,  the  amount 
of  the  policy  was  to  be  paid  to  the  "  legal  representatives  " 
of  said  insured  upon  his  death,  and  admitting,  for  the  mo- 
ment, the  claim  of  appellants,  that  the  term  as  used  here  is 
to  be  construed  as  "  heirs,"  then  the  policy  was  one  to  pay  to 
his  heirs  generally  and  to  no  particular  persons. 

We  have  been  referred  to  no  case,  and  it  is  believed  that 
none  exists,  which  holds  that  the  doctrine  as  stated  in  the 
works  of  Mr.  Bliss  and  Mr.  May,  above  referred  to,  is  appli- 
cable to  a  policy  made  payable  to  the  "  heirs,"  the  "  legal  " 
or  "personal  representatives"  of  the  insured,  in  general 
terms.  See  Wason  v.  Colburn,  99  Mass.  342;  Bison  v.  Wil- 
kerson,  3  Sneed,  565. 

Questions  have  been  made  between  the  administrator  and 
the  heirs,  concerning  the  direction  the  fund  should  take  un- 
der policies  payable  to  the  "  legal  representatives "  of  the 
insured.  Such  was  the  case  of  Loos  v.  John  Hancock  Ins. 
Co.,  41  Mo.  538,  where  it  was  held  the  heirs  were  entitled  to 
the  money  in  preference  to  the  personal  representative,  and 
the  case  of  Wason  v.  Colburn,  99  Mass.,  342,  where  a  contrary 
conclusion  was  reached. 

Whatever  construction  may  bo  given  the  term  where  the 
question  arises  after  the  death  of  the  insured,  and  there  has 
been  no  disposition  of  the  policy  durin<»  the  life  insured,  we 
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are  clear  that  neither  the  "  heirs  "  nor  the  "  legal  representa- 
tives "  are  such  beneficiaries,  within  thernle  contended  for  and 
giving  it  the  fall  effect  claimed  for  it,  as  acquire  a  vested  in- 
terest in  the  policy  and  its  proceeds  to  the  extent  of  depriving 
the  person  insured  of  the  power  of  disposing  of  the  policy 
during  his  life-time  in  any  way  he  may  desire,  with  the  con- 
sent of  the  insurer. 

It  is  confidently  asserted  that  no  well  considered  case  can 
be  found  that  denies  to  the  insured  the  right  of  disposing  of 
the  policy  under  such  circumstances. 

Besides  we  are  not  satisfied  that  the  term  ^^  legal  representa- 
tives "  in  this  certificate  was  intended  to  be  used  in  the  sense  of 
"  heirs  "  or  "  next  of  kin."  By  the  ordinary  and  professional 
meaning  of  the  words,  executors  or  administrators  are  under-, 
stood,  and  while  they  are  flexible  and  may  be  construed,  under 
certain  circumstances,  as  referring  to  heirs  or  assigns  (War- 
necke  v.  Lembca,  71  HI.  91;  Bowman  v.  Long,  89  111.  19; 
Loose  V.  Ins.  Co.,  41  Mo.  588),  there  must  be  something  in 
the  subject-matter  of  the  contract,  the  context  or  surroundings 
that  requires  a  departure  from  the  usually  accepted  meaning 
before  the  forced  construction  will  be  adopted  and  acted  upon 
by  the  courts. 

Ko  such  circumstances  exist  in  this  case  that  would  au- 
thorize us  to  adopt  the  construction  contended  for  by  appel- 
lants. 

We  have  no  doubt  that  Mr.  Johnson  during  his  life-time, 
so  far  as  concerns  these  appellants,  had  the  entire  ownership 
in  the  first  certificate  with  full  power  to  dispose  of  it  in  any 
manner  he  pleased. 

It  is  next  insisted  that  the  appellee  could  not  become  a 
beneficiary  in  the  substituted  certificate  for  want  of  an  insur- 
able interest  in  the  life  of  Mr.  Johnson. 

We  shall  not  attempt  to  fully  notice  the  decisions  defining 
and  explaining  the  necessity  of,  and  the  extent  and  character 
of  the  interest  that  a  party  must  have  in  the  life  insured,  to 
uphold  a  policy  taken  out  by  such  party  upon  the  other's  life, 
as  we  do  not  think  that  question  is  involved  in  this  case. 

This  contract  of  insurance  was  with  Mr.  Johnson,  taken  out 
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bj  him  in  the  first  instance  for  the  benefit  of  his  wife,  if  she 
survived  him;  if  not,  then  the  proceeds  became  a  part  of  his 
estate,  and  she  having  died  before  hira,  he,  witli  the  consent 
of  the  insurer,  changed  the  beneficiary  and  surrendered  the  first 
certificate  in  consideration  of  the  second,  by  this  method  pro- 
viding for  himself  a  comfortable  home  and  support  during  the 
remainder  of  his  life.  By  this  change  of  certificates  he  did 
not  cease  to  become  the  insured. 

The  consideration  for  this  second  certificate,  as  stated  in 
it,  was  received  from  Mr.  Johnson,  the  assessments  are  to  be 
paid  by  him,  and  the  promises  and  agreement  therein  are 
with  him,  his  executors  and  administrators,  to  pay  the  sum 
assured  to  Mrs.  Van  Epps. 

It  is,  therefore,  a  case  where  a  man  insures  his  own  life 
and  by  the  mutual  agree!nent  of  the  contracting  parties  a 
third  person  is  designated  to  receive  the  proceeds  when  due, 
instead  of  the  personal  representatives  of  the  insured. 

Whether  such  a  contract  of  insurance  is  void,  as  being 
within  the  prohibition  of  the  law  against  gaming  or  wagering 
policies,  in  our  opinion  does  not  depend  so  much  upon  the 
extent  or  character  of  the  interest,  or  the  want  of  interest,  in 
such  beneficiary  as  it  does  upon  the  intention  of  the  parties 
in  procuring  such  insurance.  Upon  this  point  Mr.  Bliss,  in 
his  work  on  Insurance,  Sec.  26,  says:  *^  A  person  has  undoubt- 
edly an  insurable  interest  in  his  own  life,  and  that  interest 
supports  a  policy,  whether  he  makes  the  loss  payable  to  him- 
self, j  his  executors  or  his  assigns,  or  to  a  nominee  or  ap- 
pointee named  in  the  policy.  Nor  is  a  policy  obtained  by 
one  on  his  own  life  for  the  benefit  of  another,  which  latter 
advances  the  premiums,  necessarily  void." 

"The  question  is  whether  the  policy  was  in  fact  intended  to 
be  what  it  purports  to  be,  or  whether  the  form  was  adopted 
as  a  cover  for  a  mere  wager.  If  the  plaintiff  and  the  insured 
confederate  together  to  procure  a  policy  for  the  plaintiff's  ben- 
efit, when  he  is  not  and  does  not  expect  to  be  a  creditor  of 
the  insured,  and  with  a  view  of  having  the  policy  assigned  to 
him  without  consideration,  the  policy  is  void." 

In  Campbell  v.  New    England  Mut  Life    Ins.  Oo.,  98 
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Mas8.  381,  one  Andrew  Campbell  obtained  a  policy  of  in- 
sarance  upon  his  own  life  for  the  use  of  the  plaintiff,  who 
was  the  wife  of  a  brother  of  the  insured,  and  a  want  of  in- 
terest in  the  beneficiary  was  the  ground  of  defense.  Upon 
this  point  the  court  says:  ''The  policy  in  this  case  is  upon 
the  life  of  Andrew  Campbell.  It  was  made  upon  his  applica- 
tion; it  issued  to  him  as  the  assured;  the  premium  was. 
paid  by  him;  and  he  thereby  became  a  member  of  the  de- 
fendant corporation.  It  is  the  interest  of  Andrew  Campbell 
in  his  own  life  that  supports  the  policy.  The  plaintiff  did 
not,  by  virtue  of  the  clause  declaring  the  policy  to  be  for  her 
benefit,  become  the  assured.  *  *  *  It  was  not 
necessary,  therefore,  that  the  plaintiff  should  show  that  she 
had  an  interest  in  the  life  of  Andrew  Campbell  by  which  the 
policy  could  be  supported  as  a  policy  to  herself  as  the  ''as- 
sured." 

This  case  is  approved  in  Stevens  v.  Warren,  101  Mass.  564, 
where  it  is  further  observed  that  if  it  should  appear  that  the 
arrangement  was  a  cover  for  a  speculating  risk,  contravening 
the  general  policy  of  the  law,  it  would  not  be  sustained. 

The  case  of  Olmstead  v.  Keyes,  85  N.  Y.  597,  reviews  the 
prior  decisions  of  that  and  other  courts  upon  the  validity  of 
assignments  of  policies  of  insurance  as  affected  by  the  inter- 
est of  the  assignee  in  the  life  insured,  and  also  upon  the  right 
of  the  beneficiary  named,  where  no  such  interest  is  shown. 

After  such  a  review  of  the  authorities,  the  court  say  upon 
this  point:  "The  rule  as  gathered  from  these  authorities  is 
that  where  one  takes  out  a  policy  upon  his  own  life  as  an 
honest  and  honajlde  transaction,  and  the  amount  insured  is 
made  payable  to  a  person  having  no  interest  in  the  life,  or 
where  such  policy  is  assigned  to  one  having  no  interest  in 
the  life,  the  beneficiary  in  the  one  case,  and  the  assignee  in 
the  other,  may  hold  and  enforce  the  policy,  if  it  was  valid  in  its 
inception,  and  the  policy  was  not  procured  or  the  assignment 
made  as  a  contrivance  to  circumvent  the  law  against  betting, 
gaming  and  wagering  policies.  It  follows,  therefore,  that 
one  mav  with  the  consent  of  the  insurer,  deal  with  a  valid  life 
policy  as  he  could  with  any  other  cliose  in  action,  selling  it, 
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assigning  it,  disposing  of  it,  and  bequeath  it  by  will,  and  it 
has  been  well  said  that  if  he  could  not  do  this,  life  policies 
would  be  deprived  of  a  large  share  of  their  utility  and  value." 

"  It  can  not  be  questioned  "  say  the  Supreme  Court  of  Indi- 
ana, in  Provident  Life  Ins.  Co.  v.  Baum,  29  Ind.  236,  "that  a 
person  has  an  insurable  interest  in  his  own  life,  and  that  he 
may  effect  such  insurance,  and  appoint  any  one  to  receive  the 
money  in  case  of  his  death  during  the  existence  of  such  pol- 
icy.'*  "  And  he  may,"  say  the  Supreme  Court  of  Vermont, 
in  Fairchild  v.  North  Eastern  Mut.  Life  Association,  51  Vt. 
613,  "  effectuate  this  object  by  assignment  of  the  policy,  or  by 
immediately  appointing  such  person  as  beneficiary." 

To  the  same  effect  are  the  cases  of  Clark  v.  Allen,  11  R  I. 
439;  Mallory  v.  Trav.  Ins.  Co.,  47  N.  Y.  52,  and  Lemon  v. 
Phoenix  Ins.  Co.,  38  Conn.  294. 

In  Conn.  Mut.  Life  Ins.  Co.  v.  Schaefer,  94  U.  S.  457, 
where  the  question  of  what  constituted  an  insurable  interest 
arose,  it  was  said:  ^' A  man  can  not  take  out  insurance  on 
the  life  of  a  total  stranger,  nor  on  that  of  one  who  is  not  so 
connected  with  him  as  to  make  the  continuance  of  the  life  a 
matter  of  some  interest  to  him.  It  is  well  settled  that  a  man 
has  an  insurable  interest  in  his  own  life  and  in  that  of  his  wife 
and  children;  a  woman  in  the  life  of  her  husband;  and  the  cred- 
itor in  the  life  of  his  debtor.  Indeed,  it  may  be  said  gener- 
ally that  any  reasonable  expectation  of  pecuniary  benefit  or 
advantage  from  the  continued  life  of  another,  creates  an  in- 
surable interest  in  such  life.  And  there  is  no  doubt  that  a 
mpu  may  effect  an  insurance  on  his  own  life  for  the  benefit  of 
a  reiaijve  or  friend,  or  two  or  more  persons  on  their  joint  lives, 
for  the  benefit  of  the  survivor  or  survivors.  The  old  Ton- 
tines were  based  substantially  on  this  principle,  and  their 
validity  has  never  been  called  in  question." 

And  again  in  the  same  volume,  page  561,  in  the  case  of 
the  JEtnsk  Life  Ins.  Co.  v.  Franco,  where  the  policy  was  upon 
the  life  of  Andrew  J.  Chew,  expressly  for  the  benefit  of  his 
sister,  Lucella  P.  France,  the  court  below  held  it  was  a  con- 
tract  between  the  company  and  Chew,  with  a  stipulation  that 
the  money  should  be  paid  to  his  sister,  and  sustained  the  policy. 
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The  court  say :  "We  concnr  in  the  construction  of  the  policy 
made  by  the  court,  and  in  the  validity  of  the  transaction. 
As  held  by  us  in  the  case  of  the  Connecticut  Mutual  Life 
Insurance  Company  v.  Schaeflfer,  aupra,  p.  457,  any  person 
has  a  right  to  procure  an  insurance  on  his  own  life  and  as- 
sign it  to  another,  provided  it  be  not  done  by  way  of  cover 
for  a  wager  policy;  and  where  the  relationship  between  the 
parties,  as  in  this  case,  is  such  as  to  constitute  a  good  and 
valid  consideration  in  law  for  any  gift  or  grant,  the  transac- 
tion is  entirely  free  from  any  such  imputation.  The  direction 
of  payment  in  the  policy  itself  is  equivalent  to  such  assign- 
ment." See  also  Guardian  Mut.  Life  Ins.  Co.  v.  Hogan,  80 
111.  35. 

It  would  seem  from  the  above  authorities  that  where  a  per- 
son takes  out  an  insurance  upon  his  own  life,  for  the  benefit 
of  some  third  person,  who  may  not  have  an  insurable  interest 
in  the  life  insured,  the  question  whether  it  is  a  gambling  or 
wagering  policy,  is  in  every  case  one  for  the  jury  to  determine 
under  proper  instructions,  and  if  it  be  found  that  the  insured 
has  been  the  principal  actor  in  the  transaction,  and  has  en- 
tered into  it  with  an  honest  purpose  to  aid  one  whom  he 
deems  a  proper  object  of  his  bounty,  the  transaction  will  be 
sustained  and  the  beneficiary  be  entitled  to  the  money ;  but, 
on  the  other  hand,  if  it  appear  that  the  party  insured  is  but  a 
mere  nominal  party,  and  he  procured  the  insurance  for  the 
purpose  of  giving  the  beneficiary  the  advantage  of  such  in- 
surance upon  his  life,  when  the  beneficiary  could  not  obtain 
it  in  his  own  name,  the  transaction  will  be  condemned  and  the 
policy  declared  void. 

The  cases  of  Camtnack  v.  Davis,  18  Wallace,  643,  and 
Warnock  v.  Lewis,  104  U.  S.  775,  have  been  cited  as  an- 
nouncing a  rule  different  from  that  in  the  two  cases  cited 
^upraj  from  the  94  U.  S. 

There  is  nothing  stated  in  Warnock  v.  Lewis  that  indicates 
any  intention  upon  the  part  of  the  court  to  overrule,  modify 
or  question  the  doctrine  held  in  the  two  cases  above  quoted 
from  by  us,  and  a  careful  examination  of  the  cases  referred  to 
lead  us  to  believe  they  are  not  necessarily  in  conflict  with  the 
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others.  In  both  cases  cited  by  counsel  the  question  arose  as 
to  the  validity  of  an  assignment  of  a  policy  by  the  insured, 
and  although  the  cases  apparently  proceed  upon  the  broad 
principle  that  an  assignment  to  a  person  having  no  insurable 
interest  is  invalid,  they  are  explainable  upon  the  ground  that 
in  both  cases  there  was  the  clearest  evidence  that  the  assignee 
was  the  real  principal  who  procured  the  insurance  and  paid 
the  premiums,  and  that  the  entire  transaction  was  but  a  mere 
shift  and  device  to  evade  the  law  against  wagering  policies. 
Of  like  character  is  the  case  of  Gilbert  v.  Moose,  Vol.  16  of 
Reporter,  699,  from  the  Supreme  Court  of  Pennsylvania,  where 
the  fact  found  was  that  the  assignee  took  the  policy  for 
speculative  purposes,  and  upon  this  point  being  reserved  the 
court  held  the  assignment  void.  It  is  true  that  the  court 
denied  the  right  of  assignment  in  all  cases  to  an  assignee  hav- 
ing no  interest  in  the  life  insured,  under  the  decisions  of  that 
State  and  the  cases  of  Cam  mack  v.  Lewis,  and  Warnock  v. 
Davis,  supra. 

In  the  case  of  Franklin  Life  Ins.  Co.  v.  Hazzard,  41  Ind. 
116,  one  Cone  insured  his  lite  for  $3,000,  and  concluding  to 
let  the  policy  lapse,  sold  it  to  Hazzard  for  $20,  who  held  it  as  a 
mere  matter  of  speculation.  Hazzard  having  no  interest  in  the 
life  of  Cone,  the  assignment  to  him  was  held  invalid,  because 
he  was  a  mere  speculator  upon  the  probabilities  of  human  life. 
The  court  in  this  case  refer  to  the  case  of  Stevens  v.  Warren, 
101  Mass.  564,  as  stating  the  correct  doctrine  upon  tliis  sub- 
ject, and  base  the  decision  upon  it  In  that  case  the  policy 
was  assigned  without  the  consent  of  the  company  and  in  vio- 
lation of  the  contract  of  insurance,  to  one  having  no  interest, 
and  in  passing  upon  the  question  the  court  said:  "The  rule 
of  law  against  gambling  policies  would  be  completely  evaded 
if  the  court  were  to  gite  to  such  transfers  the  eflTect  of  equi- 
table assignments,  to  be  sustained  and  enforced  against  the 
representatives  of  the  assured. 

"When  the  contract  between  the  assured  and  the  insurer  is 
expressed  to  be  for  the  benefit  of  another,  or  is  made  payable 
to  another  than  the  representatives  of  the  assured,  it  may  be 
sustained  accordingly.     The  same  would  probably  be  held  in 
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case  of  an  assignment  with  the  assent  of  the  insurer.  But  if 
the  assignee  has  no  interest  in  the  life  of  the  subject  of  in- 
surance which  would  sustain  a  policy  to  himself,  the  assign- 
ment would  take  effect  only  as  a  designation,  by  mutual  agree- 
ment of  the  contracting  parties,  of  the  person  who  should  be 
entitled  to  receive  the  proceeds  when  due,  instead  of  the  per- 
sonal representatives  of  the  assured.  And  if  it  should  appear 
that  the  arrangement  was  a  cover  for  a  speculative  risk,  con- 
travening the  general  policy  of  the  law,  it  would  not  be  sus- 
tained." 

It  will  be  seen  by  a  comparison  of  the  opinions  in  the  cases 
of  the  ^tna  Life  Ins.  Co.  v.  France,  and  the  Conn.  Life  Ins. 
Co.  V.  Shaefler,  svpra,  with  the  opinions  of  the  same  court  in 
Cammack  v.  Davis,  and  Warnock  v.  Lewis,  that  they  are 
really  based  upon  the  principle  so  clearly  stated  in  the  case 
in  101  Mass.,  as  in  the  former  two  cases  the  policy  was  made 
payable  to  a  third  party  as  beneficiary,  and  was  sustained, 
while  in  the  latter  two  the  policies  being  assigned  to  a  party 
having  no  interest,  and  it  appearing  they  were  taken  by  the 
assignee  as  a  mere  speculation,  and  the  transaction  was  but  a 
mere  cover  to  evade  the  law,  the  assignments  were  held  void. 
The  same  distinction  is  made  in  the  two  Indiana  cases  above 
cited.  In  Provident  Life  Ins.  Co.  v.  Baum,  29  Ind.  236,  the 
defense  interposed  of  a  want  of  interest  in  Baum,  the  benefi- 
ciary, did  not  avail;  in  the  case  in  the  41  Ind.,  the  assign- 
ment, being  taken  for  speculation,  was  held  invalid. 

If  these  various  decisions  can  not  be  harmonized  upon  some 
such  ground  as  suggested,  then  it  must  be  admitted  that 
there  is  such  a  hopeless  conflict  of  opinion,  not  only  between 
the  courts  of  the  various  States,  but  between  the  different  de- 
cisions  of  the  same  court,  as  to  furnish  no  material  aid  in  de- 
termining the  question  under  consideration. 

Considering  the  question  in  the  best  light  obtainable  from( 
these  and  other  decisions,  as  well  as  upon  principle,  we  adopts 
the  rule  heretofore  stated  by  us,  being,  as  we  believe,  more  in 
accordance  with  that  policy  of  the  law  which  requires   us, . 
while  recognizing  and  maintaining  the  interests  of  society, 
to  interfere  as  little  as  possible  with  the  liberty  of  the  citizen 
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to  control  and  dispose  of  his  own  in  good  faith,  for  his  own 
benefit  in  any  manner  he  may  see  fit. 

Can  it  be  said  that  there  is  any  law  that  prevented  Mr. 
Johnson  from  making  use  of  his  only  available  means  to  keep 
himself  from  becoming  a  pauper,  and  from  procuring  with  it 
a  home — the  care  and  comforts  he  required  during  life  and  a 
Christian  burial  after  death? 

Must  he  let  the  policy,  lapse,  for  inability  to  pay  the  accru- 
ing assessments,  thereby  depriving  himself  of  the  present 
means  of  support,  and  no  one  receive  any  benefit  from  it 
after  his  decease?  Or  must  he  keep  it  in  force  for  the 
benefit  of  his  collateral  kindred,  who,  if  we  are  to  take 
his  proven  statements,  have  no  great  claim  upon  his  bounty? 

If  such  is  to  be  the  policy  of  the  law  in  this  State,  I  do 
not  propose  to  be  the  one  to  take  the  initiative  in  so  declar- 
ing it. 

As  to  the  good  faith  of  Mr.  Johnson  in  changing  the 
terms  of  the  policy  making  the  proceeds  payable  to  Mrs. 
Van  Epps  we  entertain  no  doubt.  The  insurance  was  taken 
out  years  before.  The  exchange  of  certificates  was  a  method 
adopted  by  the  contracting  parties  to  designate  a  new  ben- 
eficiary. 

This  was  done  by  the  consent  of  the  insurer  and  it  is  still 
satisfied  with  the  contract.  Mr.  Johnson  received  a  valid  con- 
sideration and  one  entirely  satisfactory  to  him  even  to  the 
hour  of  his  death.  By  this  act  Mr.  Johnson  deprived  no  one, 
to  whom  he  was  under  any  moral  or  legal  obligations,  of  a 
single  cent  that  they  were  entitled  to. 

Under  such  circumstances  we  fail  to  see  why  the  intention 
of  the  parties  should  not  be  carried  out. 

As  the  decree  of  the  circuit  court  effectuated  such  inten- 
tion, we  afiirm  it. 

Decree  affirmed. 
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George  M.  De  Land 

V. 

Dixon  National  Bank. 

1.  AccOMUODATiON  PAPER. — ^Where  appellaDt  did  not  give  a  certain  note 
to  a  bank  as  mere  accommodation  to  the  bank  without  any  consideration,  but 
gave  it  for  the  accommodation  of  the  cashier,  who  desired  to  deal  with  the 
bank  upon  the  credit  of  the  note.  Held,  that  the  money  or  credit  obtained 
by  the  cashier  of  the  bank  was  a  good  consideration  as  against  appellant, 
who  signed  for  the  benefit  of  the  cashier,  and  appellant  can  not  claim  as 
against  appellee,  the  bank,  that  the  note  was  accommodation  paper  and  there- 
fore Yoid. 

2.  Eyidekce. — ^The  court  is  of  opinion  that  the  evidence  in  the  case  of 
the  Dart  note  clearly  shows  that  appellant  either  in  the  first  place  consented 
to  the  discomit  in  question  or  afterward  ratified  it. 

3.  Substantial  justice  done. — ^Although  instructions  were  given 
which  were  ezroneous  in  stating  that  appellant  would  be  estopped  from 
denying  the  correctness  of  the  pass-book  or  the  check,  unless  he  informed 
appellee  of  his  objections  within  a  reasonable  time  after  the  unauthorized 
use  of  his  name  was  discovered  and  other  improper  instructions  were  given, 
yet  as  upon  an  examination  of  the  evidence  the  court  is  unable  to  see  that 
any  other  verdict  should  have  been  rendered,  or  if  rendered  could  have  been 
sustained,  the  verdict  will  not  be  disturbed. 

Ekbob  to  the  Circuit  Court  of  Lee  county;  the  Hon.  John 
V.  Eustace,  Judge,  presiding.      Opinion  filed  February  5, 

1884. 

Messrs.  Babge,  Bathbun  &  Babge,  for  plaintiff  in  error; 
that  a  bank  assuming  the  duty  of  a  collectiug  agent  is  abso- 
lutely liable  for  the  neglig  ence  or  default  of  a  notary,  corre- 
spondent, or  its  own  immediate  servants  or  agents,  cited  Da- 
vey  V.  Jones,  42  N.  J.  L.  28;  Ayrault  v.  Pacific  Bk.,  47  N.  Y. 
570;  Walker  v.  Bk.  of  N.  T.,  9  JST.  T.  682;  ^tna  Ins.  Co.  v. 
Alton  City  Bk.,  25  111.  248;  Com.  Bk.  of  Penn.  v.  Union  Bk. 
K  T.,  1  Kern,  203;  Eich  v.  State  Nat.  Bk.,  7  Neb.  201;  C, 
B.  &  Q.  E.  R  Co.  V.  Coleman,  18  111.  297;  N.  E.  Fire  &  M. 
Ins.  Co.  V.  Schettler,  38  111.  106;  Board  of  Education  v. 
Greenebaum,  39  111.  609;  Angell  &  Ames  on  Corporations, 
9th  ed.,  §  310. 
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Banks,  like  individuals,  are  liable  in  the  character  they  hold 
themselves  or  their  agents  out  to  the  world:  Bulkley  v. 
Derby  Fishing  Co.,  2  Conn.  255;  Wilson  S.  M.  Co.  v.  Boying- 
ton,  73  HI.  534;  Perkins  v.  Washington  Ins.  Co.,  4  Cowen, 
660;  Bank  U.  S.  v.  Dandridge,  12  Wheat.  70-89. 

Bankers  are  presumed  to  know  the  signatures  of  their  cus- 
tomers, and  they  pay  checks  purporting  to  be  drawn  by  them 
at  their  peril:  Weisser  v.  Denison,  10  N.  Y.  68;  First  Nat. 
Bk.,  Qnincy,  v.  Kicker,  71  111.  439;  Price  v.  Neal,  3  Burr. 
1354;  Wilson  v.  Alexander,  3  Scam.  392;  HofiTman  v.  Bk.  of 
Milwaukee,  12  Wall.  181;  U.  S.  Bk.  v.  Bk.  of  Ga.,  10  Wheat. 
333. 

The  subsequent  ratification  of  the  acts  of  an  agent  are 
equivalent  to  a  previous  express  authority:  Hoyt  v.  Thomp- 
son, 19  N.  Y.  207;  Morris  v.  Tillson,  81  111.  607;  Kich  v.  St. 
Nat.  Bk.  7  Neb.  201;  Balls.  Spa  Bk.  v.  Marine  Bk.,  16  Wis. 
139. 

Mr.  A.  K.  Tbuesdell,  for  defendant  in  error;  as  to  ratifica- 
tion, cited  1  Liverman  on  Agency,  44;  Paley  on  Agency,  171; 
Com.  Bk.  of  Bufiklo  v.  Warren,  15  N.  Y.  577. 

Where  substantial  justice  has  been  done,  the  verdict  should 
not  be  disturbed:  Glickauf  v.  Hirschorn,  73  111.  575;  Toledo, 
W.  &W.  Ky.  Co.  V.  Ingraham,  77  111.  309;  linmons  v. 
Broylea,  47  111.  92;  Flanigan  v.  Crull,  53  111.  352;  Charter 
V.  Graham,  56  111.  19;  Graves  v.  Shoefelt,  60  111.  462. 

Lacey,  p.  J.  The  appellant  had  been  a  general  depositor 
of  money  in  the  bank  of  the  appellee  and  in  his  dealings 
with  the  latter  had  given  it,  at  various  times,  his  promissory 
notes.  At  the  close  of  their  dealings  the  appellee  on  the  —  day 
of  April  1877,  made  out  and  delivered  to  appellant  a  pass- 
book and  forty-two  vouchers,  containing  a  full  statement  of 
his  accounts,  credits  and  debits.  The  appellant  had  carried 
no  pass-book  since  1873,  the  entire  account  being  kept  by  the 
book.  On  the  17th  day  of  October,  1879,  the  appellant 
brought  this  suit  in  assumpsit,  claiming  a  balance  due.  The 
appellee  pleaded  set-off  of  two  promissory  notes,  one  dated 
May  8, 1878,  for  $127,  and  one  for  $707.62,  signed  by  appel- 
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lant  and  Trueman,  who  was  at  the  time  cashier  of  the  bank, 
dated  Nov.  15,  1877.  The  interest  on  the  larger  note  was  all 
indorsed  paid,  till  April  9,  1879.  Appellee  recovered  jadg- 
ment  over  for  $1,093.93,  the  amount  of  the  notes  and  interest. 

The  main  points  in  controversy  are  certain  checks  pur- 
ported to  be  drawn  by  appellant,  to  which  he  claims  he  never 
signed,  or  authorized  to  be  signed,  his  signature;  that  they  are 
in  fact  forgeries,  and  also  that  the  small  note  is  void  because 
he  did  not  owe  the  amount,  for  the  reason  that  his  bank  ac- 
count had  been  overdrawn  by  means  of  the  forged  checks;  that 
if  it  had  been  correct  he  would  not  have  owed  the  note,  and 
that  he  had  signed  the  note  for  the  larger  sum  as  the  security 
of  Trueman  and  for  his  mere  accommodation.  Therefore  it 
was  void.  The  main  item  charged  against  appellant  to  which 
he  objects,  and  in  which  we  think  there  can  be  any  pretense 
of  any  injustice  in  erroneous  charges,  is  a  check  for  $600,  dated 
Feb.  3, 1876,  drawn  payable  to  J.  C.  Wiswell,  a  commission 
merchant  in  Ohicago.  This  check,  it  is  claimed  by  appellee, 
was  drawn  by  Trueman,  with  full  authority  of  appellant,  to 
cover  the  latter's  loss  in  a  wheat  deal,  on  the  Board  of  Trade 
in  Chicago,  in  which  he  and  Trueman  had  been  [jointly  en- 
gaged.   This  appellant  denies  in  his  evidence. 

It  appears  by  the  pass-book  that  the  $600  check  is  off-set 
by  a  credit  of  "  by  note  $600.41 "  which  completely  cancels 
the  charge  of  the  check. 

It  appears  from  the  evidence  of  John  Coleman,  partly  cor- 
roborated by  the  evidence  of  appellant  himself,  that  appellant, 
on  the  17th  of  March,  1876,  gave  his  ^promissory  note  to 
cover  the  disputed  check  and  interest  up  to  that  date,  and 
forty-one  cents  beside;  and  that  that  note  was  renewed  six  dif- 
ferent times,  until  the  last  note  was  given,  which  was  the 
$707.62  note  in  suit 

I^ow  appellant  does  not  daim  that  he  ever  gave  or  paid 
any  other  $600  note.,  If  this  be  so  we  are  unable  to  see  what 
difference  it  can  make  whether  the  check  for  $600  was  forged 
or  not,  as  it  appears  to  be  canceled  by  a  corresponding  credit, 
to  wit,  the  note  dated  March  17, 1876. 

Even  if  this  note  is  not  collectible  the  credit  on  the  account 
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still  remains,  and  the  defense  should  be  directed  against  the 
note  alone  which  was  given  to  balance  the  account. 

Bnt  we  see  no  reason  why  the  note  shonld  be  defeated.  It 
matters  not  whether  appellant  signed  the  note  to  accom- 
modate Traeman  to  enable  him  to  get  money  ont  of  the  bank, 
or  to  pay  an  indebtedness  to  the  bank.  The  bank  could  have 
no  concern  whether  Trueman  agreed  with  appellant  to  take 
care  of  the  note  or  not. 

The  appellant  testifies  that  he  gave  the  $707.62  note  to  the 
appellee,  signed  by  himself  alone,  and  that  Trueman's  name 
must  have  been  put  on  it  after  it  went  out  of  his  hands; 
that  it  was  given  for  the  accommodation  of  Frederick  A. 
Trueman  at  the  time  he  was  the  cashier  of  the  bank.  True- 
man  agreed  to  take  care  of  the  note.  It  is  not  stated  how  it 
was  that  Trueman  wanted  to  use  the  appellant's  note  but  the 
legitimate  inference  would  be  that  he  owed  the  bank  and 
wanted  to  satisfy  it  in  some  way  by  appellant's  note,  or 
that  he  wanted  to  use  appellant's  note  as  security  to  the  bank 
on  which  he  might  draw  money  out  of  the  bank.  He  did  not 
give  the  note  to  the  bank  as'^ere  accommodation  to  the  bank 
without  any  consideration,  but  he  gave  it  for  the  accommoda- 
tion of  Trueman,  who  desired  tojdeal  with  the  bank  upon  the 
credit  of  the  note.  In  this  sense  all  security  on  negotiable 
paper  is  accommodation  for  the  principal  maker,  but  not  for 
the  payee,  and  it  does  not  invalidate  such  note  as  to  the  secur- 
ity, that  the  payee  may  know  that  he  is  signing  for  the  accom- 
modation of  the  principal.  'The  payee  need  have  no  concern 
in  regard  to  that  matter. 

And  in  this  case  the  appellee  was  not  concerned  as  to  the 
arrangement  between  appellant  and  Trueman  upon  what 
terms  the  former  was  signing  paper  for  the  latter.  The 
money  or  credit  obtained  by  Trueman,  of  the  bank,  was  a  good 
consideration  as  against  appellant,  who  signed  for  the  benefit 
of  Trueman.  The  six  hundred  dollar  check  to  Wiswell  was 
an  over-draft  on  appellant's  account  either  drawn  for  appel- 
lant's benefit,  or  was  fraudulently  drawn  by  Trueman  for  his 
own  benefit;  and  if  for  the  latter  purpose,  the  latter  would 
certainly  owe  the  bank  unless  appellee  would  assume  it;  and 
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we  think  it  could  make  but  little  difference  whether  he  gave 
his  note  for  the  debt  as  his  own  or  for  the  accommodation  of 
Trueman.  There  could  be  no  valid  defense  to  the  note  in 
either  case.  The  appellee  closed  the  account  of  the  appellant 
and  took  the  first  note,  which  was  renewed  from  time  to  time 
till  this  one  was  given.  This  appellee  might  have  refused  to 
accept  the  note,  but  it  does  not  lie  in  appellant's  mouth  to 
complain  of  its  having  done  so.  The  appellant  has  another 
ground  of  complaint,  and  that  is,  that  appellee,  without  his 
consent,  discounted  a  note  on  one  Dart,  of  $4,444.45,  in  which 
the  former  had  a  one  half  interest,  and  which  note  was  in  the 
possession  of  the  latter.  The  discount  was  at  ten  per  cent, 
and  the  proceeds  applied  on  notes  of  appellant  due  the  ap- 
pellee and  those  surrendered  to  appellant.  The  Dart  note  so 
discounted,  and  from  that  time  claimed  to  be  the  property  of 
appellee,  was  afterward  collected  by  it.  It  is  this  diflFerence 
between  the  proceeds  of  the  Dart  note  discounted  and  the 
amount  finally  collected  on  it  that  appellant  seeks  to  recover. 

After  a  careful  examination  of  the  evidence  and  a  consider- 
ation of  all  the  attending  circumstances,  we  are  of  the  opinion 
that  the  evidence  clearly  shows  that  the  appellant  either  in  the 
first  place  consented  to  this  discount,  or  afterward  ratified  it. 
He  received  his  own  notes  which  were  paid  off  by  this  dis- 
connt,  which  were  drawing  ten  per  cent,  interest  and  received 
the  benefit  of  the  stoppage  of  such  interest  and  the  payment 
of  his  notes. 

Again  from  anything  that  is  shown  us  in  the  argument  for 
appellant,  we  are  not  informed  that  the  appellant  has  lost  any- 
thing by  the  discount  and  the  application  of  the  proceeds  on 
the  payment  of  appellant's  own  notes.  In  other  words,  if  the 
latter's  notes  had  not  been  paid  as  they  were  and  had  run  on 
interest  till  the  Dart  note  was  paid,  would  he  have  gained  any- 
thing by  the  transaction?  We  are  left  in  the  dark  as  to  the 
amount  of  appellant's  claim  on  this  score. 

Complaint  is  also  made  of  the  giving  by  the  court  of  cer- 
tain of  appellee's  instructions,  and  the  modification  of  certain 
of  appellant's  instructions. 

It  may  be  admitted  that  instructions  4  and  5,  given  for  ap- 
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pellee,  are  erroneoas  in  stating  the  law  to  be  that  the  appel- 
lant would  be  estopped  from  denying  the  correctness  of  the 
pass-book  or  the  check,  nnless  he  informed  appellee  of  his  ob- 
jections within  a  reasonable  time  after  the  unauthorized  use 
of  his  name  was  "discovered;  and  also  No,  3,  in  regard  to  the 
burden  of  proof,  and  also  the  modification  of  appellant's 
instruction;  but  upon  examination  of  the  evidence  we  are  un- 
able to  see  that  any  other  verdict  should  have^been  rendered, 
or  if  rendered  could  have  been  sustained.  Therefore  the 
judgment  of  the  court  below  is  affirmed. 

Judomoient  affirmed. 


BOBEBT  ShABP  et  AL. 
V. 

The  People. 


1.  Judges  op  election. — ^The  words  of  section  86,  gnbdivision  5,  of  the 
statute  relating  to  elections,  *'  if  any  jadge  of  any  election  shall  [refuse  to 
receive  the  vote  of  any  qualified  elector  at  such  election,  who  will  make  the 
affidavit  and  proof  required  by  this  act,**  etc.,  mean  who  shall  make  and 
present  the  affidavit.  It  is  not  a  violation  of  this  statute,  for  judges  of  an 
election  to  say  in  advance  of  an  affidavit  being  presented,  that  they  will  not 
allow  a  party  to  vote,  even  if  he  does  make  the  statutory  affidavit.  Such, 
statement  is  only  a  threat  to  violate  the  law — ^not  an  actual  violation  of  it. 

2.  Challenge  to  vote. — Where  there  is  a  challenge  to  a  vote,  judges 
of  election  can  not  waive  the  affidavit.  If  they  do,  they  are  liable  to  a 
criminal  prosecution. 

3.  Indictment — What  party  must  depend. — ^Where  judges  of  elec- 
tion are  indicted  under  the  specific  clause  of  the  statute  which  provides  a 
penalty  against  refusing  a  vote  of  a  qualified  elector,  in  case  he  presents  his 
affidavit  under  the  act,  they  are  not  called  upon  to  defend  against  a  charge 
of  violating  any  other  provision  of  the  statute. 

Ebbob  to  the  County  Court  of  Livingston  county;  the  Hon. 
R.  R  Wallaob,  Judge,  presiding.    Opinion  filed  February 

29,  1884. 

Mr.  Geobge  Tobbanoe  and  Mr.  J.  T.  Terry,  for  plaintiffs 
in  error;   as  to  instructions,  cited  St  L.  &  S.  E.  K.  R  Co.  v. 
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Britz,  72  III  257;  Cnshman  v.  Cogswell,  86  111.  62;  St.  L.,  A. 
&  T.  H.  E.  K.  Co,  V.  Pflugmacher,  9  Brad  well,  300;  Evans  v. 
George,  80  111.  51;  C,  B.  &  Q.  R  R.  Co.  v.  Griffin,  68  111. 
499. 

Mr.  R  S.  McIlduff,  for  defendant  in  error;  as  to  intent, 
cited  McCotcheon  v.  The  People,  69  111.  601;  Farmer  v.  The 
People,  77  111.  322;  Anderson  v.  The  People,  63  111.  53; 
Humpeler  v.  The  People,  92  111.  400;  State  v.  Goodenow,  65 
Me.  30. 

Lacet  p.  J.  This  was  an  indictment  charging  the  plaint- 
iffs in  error  of  a  violation  of  subdivision  No.  5  of  section 
No.  86,  B.  S.,  entitled  "Elections,"  in  refusing  the  vote  of  one 
August  Keising  at  a  certain  school  election  held  April  15, 
18S2,  by  plaintiffs  in  error,  as  school  directors,  at  which  elec- 
tion the  subject  being  voted  on  was  to  fill  a  vacancy  in  the 
school  board  of  directors  in  District  No.  7,  in  T.  28,  R  7, 
East,  3  P.  M.  The  election  was  held  under  section  42  of 
the  school  law.  Subdivision  No.  5  of  said  section  86,  reads, 
in  connection  with  the  opening  and  closing  clauses,  as  follows: 
"  If  any  judge  of  any  election  shall  refuse  to  receive  the  vote 
of  any  qualified  elector,  at  such  election,  who  shall  make  the 
affidavit  and  proof  required  by  this  act,  he  shall,  on  conviction 
thereof,  be  fined  in  a  sum  not  exceeding  $1,000,  or  imprisoned 
in  the  county  jail  not  exceeding  one  year,  or  both,  in  the  dis- 
cretion of  the  court.  Sections  67  and  68  of  the  same  act  pre- 
scribe the  occasion  and  manner  and  form  of  the  affidavit 
required  of  the  proposed  voter  referred  to  in  said  subdivis- 
ion No.  5,  and  are  as  follows: 

Section  No.  67:  "Whenever  at  any  general  or  special 
election  in  any  precinct,  district,  city,  village,  town  or  ward, 
any  person  offering  to  vote  is  not  personally  known  to  the 
judges  of  election  to  have  the  qualifications  mentioned  in  the 
two  preceding  sections,  if  his  vote  is  challenged  by  a  legal 
voter  at  such  election  he  shall  make  and  subscribe  an  affidavit 
in  the  following  form,  which  shall  be  retained  by  the  judges 
of  election  and  returned  by  them  with  the  poll  books."  Then 
follows  the  form  of  the  affidavit,  which  requires  the  elector  to 

Vox.  XIV.     1ft 
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swear  that  he  was  a  citizen  of  the  United  States,  or  was  an 
elector,  on  the  Ist  day  of  April,  184:8,  or  that  he  had  obtained 
a  certificate  of  naturalization  before  a  court  of  record  in  this 
State  prior  to  the  1st  day  of  January,  A.  D.  1870;  that  he  had 
resided  in  this  State  one  year;  in  the  county  ninety  days,  and 
in  the  election  district  thirty  days  next  preceding  the  election, 
and  that  he  was  twenty-one  years  of  age  and  had  not  voted  at 
the  election.  Section  68  provides  that,  **in  addition  to  such 
an  affidavit  the  person  so  challenged  shall  produce  a  witness 
personally  known  to  the  judges  of  the  election,  and  resident 
in  the  precinct  (or  district),  or  who  shall  be  proved  by  some 
legal  voter  of  such  precinct  or  district  known  to  the  judges 
to  be  such,  who  shall  take  the  following  oath,"  etc.,  which 
provides  among  other  things  that  the  witness  shall  make  affi- 
davit that  he  is  well  acquainted  with  the  person  offiering  to 
vote;  that  he  is  an  actual  hona  fide  resident  of  this  precinct 
and  has  resided  therein  thirty  days,  and  that  he  verily  believes, 
in  the  county  ninety  days,  and  in  the  State  one  year  preced- 
ing this  election.  By  section  number  27  of  the.  school  law, 
the  penalties  of  the  above  election  law  are  made  applicable  to 
the  judges  of  elections  under  the  school  law;  and  by  section 
42  of  the  school  law,  the  directors  are  the  judges  of  elections 
for  directors. 

The  indictment  was  found  in  the  circuit  court  but  certified 
to  the  county  court,  and  the  case  was  there  tried  and  resulted 
in  the  conviction  of  plaintiffs  in  error  and  their  being  fined 
$25  each. 

In  appears  from  the  evidence  that  the  proposed  voter,  Au- 
gust Reising,  was  a  young  man  without  a  family  and  had  re- 
sided in  his  father's  family  in  the  district,  and  had  lived  there 
sixteen  years;  but  it  appears  that  he  had  been  out  of  the 
district  at  work  during  the  last  twenty-five  days,  but  claimed 
he  had  his  washing  in  the  district,  and  claimed  his  residence 
with  his  father  in  the  district  all  the  time. 

When  he  presented  his  ballot,  the  judges  refused  his  vote 
on  the  grounds  that  he  had  not  been  a  resident  of  the  dis- 
trict for  the  required  time.  The  clerk  of  the  election,  Elbert, 
as  August  swears,  got  the  book,  and  he  held  up  his  hands  and 
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the  clerk,  read  the  oath,  and  his  father  and  Peck  were  sworn  as 
witnesses.  He  offered  to  vote  again,  bat  the  judges  refused. 
The  oath  was  a  verbal  one  administered  by  the  clerk,  who  had 
not  the  power  under  the  statute  to  administer  it.  The  clerk 
went  for  the  book  to  write  an  affidavit  when  the  judges  told 
him  to  keep  his  seat,  and  then  the  clerk  got  up,  and  the  plaint- 
iffs in  error  told  him  to  keep  his  seat  or  they  would  get  an- 
other clerk.  They  then,  after  some  more  parley,  decided  that 
he  had  no  right  to  vote.  Beising  signed  no  paper  and  no 
affidavit  was  drawn  up.  The  clerk,  Elbert,  testified  that  he 
^'got  up  to  get  a  book  to  write  an  affidavit  when  Sharp,  one 
of  the  plaintiffs  in  error,  said,  ^  its  no  use  in  making  an  affi- 
davit, they  would  not  take  his  vote  if  he  did'  and  for  me  to 
sit  down.  I  thought  I  could  swear  him;  there  was  no  affi- 
davit drawn  or  presented." 

Tliat  part  of  the  testimony  in  regard  to  the  plaintiffs  in 
error  saying  that  they  would  not  let  Eeising  vote  even  if  he 
presented  an  affidavit,  is  denied  by  plaintiffs  in  error.  It  is 
claimed  by  the  attorney  for  the  people  that  the  plaintiffs  in 
error  waived  the  necessity  oh  the  part  of  Keising  "  to  make 
and  subscribe  an  affidavit"  such  as  the  statute  requires,  and 
to  produce  the  witness  to  take  the  proper  oath,  by  telling  him 
beforehand  it  would  be  useless,  as  his  vote  wcul.l  not  be  re- 
ceived even  if  he  did. 

"We  do  not  think  that  it  is  a  violation  of  the  statute  to  say  in 
advance  of  an  affidavit  being  presented,  that  they  would  not 
allow  him  to  vote  even  if  he  did  make  the  statutory  affidavit. 
They  had  a  right,  when  he  was  challenged,  and  it  was  their 
duty  under  the  statute,  to  refuse  his  vote,  and  he  had  a  right, 
if  he  desired,  to  bring  the  judges  to  a  decision  of  his  right  to 
vote  on  his  affidavit  and  proof,  to  present  such  affidavit  and 
proof  before  the  judges,  and  then  demand  that  they  receive 
his  ballot;  then  the  judges  would  be  called  upon  to  decide, 
and  would  have  jurisdiction  of  the  question;  not  otherwise. 
As  the  matter  stood  when  the  vote  was  rejected,  the  plaintiffs 
in  error  were  not  violating  the  said  5th  subdivision  of  said 
section  of  the  election  law.  There  is  no  analogy  between  a 
case  like  this  and  the  waiver  of  a  tender  of  money  or  property 
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bv  the  person  entitled  to  it  in  a  case  of  civil  rights,  as  sup- 
posed by  counsel  for  the  people. 

At  most,  the  threat,  if  one  was  made,  to  reject  the  vote  in 
case  an  affidavit  was  made,  was  only  a  threat  to  violate  the 
law;  it  was  not  an  actual  violation  of  it. 

The  words  of  the  clause  of  the  statute  under  which  this  in- 
dictment is  brought,  *' shall  refuse  to  receive  the  vote  of  a 
qualified  elector  at  such  election  who  will  make  the  affidavit 
and  proof  required  by  this  act,"  etc.,  mean  who  sJiall  make 
and  present  the  affidavit,  which  will  readily  be  seen  by  refer 
ence  to  section  67  of  the  same  act,  which  prescribes  the  elect- 
or's duty  in  case  he  is  challenged. 

In  case  the  affidavit  is  made  according  to  the  statute,  and 
the  judges  refuse  the  vote,  and  it  turns  out  that  the  party 
whose  vote  is  rejected  is  a  qualified  elector,  tlien  the  judges 
would  probably  be  liable  to  the  penalty  without  reference  to 
their  good  or  bad  faith;  but  to  make  them  so  liable,  the  stat- 
ute must  be  complied  with.  The  judges  would  no  doubt  have 
a  right  to  show  in  defense,  even  with  an  affidavit,  that  the 
vote  was  rightfully  rejected.  By  the  first  clause  of  section 
86  the  judges  are  equally  liable  to  the  same  penalty  if  they 
shall  permit  a  person  to  vote  whose  vote  is  challenged,  with- 
out the  proof  required  by  the  act. 

If  there  was  a  challenge,  which  the  evidence  appears  clearly 
to  show,  they  could  not  waive  the  affidavit;  if  they  did  they 
were  liable  to  a  criminal  prosecution;  hence  they  were  strictly 
fulfilling  their  duty  in  rejecting  the  vote. 

There  is  some  question  or  claim  made  that  there  is  no 
proof  of  any  challenge,  and  that  in  rejecting  the  vote  the 
plaintiffs  in  error  were  guilty  of  willful  neglect  of  duty  when 
they  knew  Beising  was  a  legal  voter,  and  that  they  acted  from 
3ome  corrupt  motive,  such  as  partisanship  and  partiality  in 
the  discharge  of  their  duty.  A  sufficient  answer  to  this  is, 
that  they  are  indicted  under  the  specific  clause  of  the  statute 
which  provides  a  penalty  against  refusing  a  vote  of  a  qualified 
elector,  in  a  case  where  he  presents  his  affidavit  nnder  the  act, 
and  the  plaintiffs  in  error  are  not  called  upon  to  defend 
against  a  charge  of  violating  any  other  provision  of  the  stat- 
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ute.    The  very  charge  pre-snpposes  a  challenge  of  the  voter, 
or  some  equivalent  requiring  an  affidavit 

If  the  indictment  had  been  drawn  under  the  8th  subdivis- 
ion of  the  same  section,  charging  some  other  willful  neglect  of 
duty  provided  for  in  that  clause,  then  with  proper  proof,  con- 
viction might  be  had  in  accordance  with  the  charge. 

But  in  this  the  prosecution  is  confined  to  the  one  charge, 
and,  as  will  be  seen,  we  do  not  think  the  proof  sustains  it. 

As  a  matter  of  course,  in  accordance  with  the  view  we  take 
of  the  case,  a  number  of  the  people's  instructions  are  errone- 
ous;  but  it  is  not  necessary  for  us  to  notice  them  specially,  as 
the  evidence  fails  to  support  the  verdict  The  judgment  is 
therefore  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Village  of  Momence 

V. 

Charles  B.  Kendall. 


Kegligbkcb — Notice  of  defect  in  sidewalk. — An  excavation  had 
been  made  for  a  cellar,  and  Btones  had  been  placed  npon  the  eidewaJk  to 
prevent  persons  from  attemptmg  to  pass;  but  some,  instead  of  going  around, 
jamped  across  the  comer  of  the  cellar,  and  the  owner,  fearful  that  they 
might  fall,  laid  planks  there.  Appellee, who  was  well  acquainted  with  the 
excavation,  having  helped  to  dig  it,  and  having  passed  by  it  several  times 
a  day,  instead  of  going  around  or  crossing  to  the  opposite  side,  attempted 
in  the  night  time  to  cross  over  the  plank,  fell  and  was  injured.  Held^ 
that  appellee  was  grossly  negligent  and  can  not  recover. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Fbanklin  Blades,  Judge,  presiding.  Opinion  filed 
February  29,  1884. 

Mr.  H.  LoBiNG,  for  appellant;  that  the  burden  of  proof  was 
on  appellee  to  show  he  was  not  guilty  of  negligence,  cited 
Dyer  v.  Taloott,  16  111.  300;  Galena,  etc.,  K.  R  Co.  v.  Fay, 
16  111.  588;  C.  B.  &  Q.  R.  R.  Co.  v.  Gregory,  65  111.  272; 
Dickey  v.  |Me.  T.  Co.,  43  Me.  492;  Parks  v.  O'Brien,  23 
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Conn.  337;  Lucas  v.  Taunton,  etc,  R.  E.  Co.,  6  Gray,  Q^; 
Evansville,  etc.,  R.  R  Co.  v.  Hiat,  17  Ind.  102;  Dressier 
V.  Davis,  7  ATis.  527;  Owings  v.  Jones,  9  Md.  108. 

Appellee  was  scuilty  of  gross  negligence:  City  of  Aurora  v. 
Pulfer,  56  111.  270;  City  of  Centralia  v.  Krouse,  64  111.  19; 
Lovinguth  v.  City  of  Bloomington,  71  111.  283;  City  of 
Quincy  v.  Barker,  81  111.  300;  Kepperly  v.  Ramsden,  83  111. 
357;   City  of  Aurora  v.  Dale,  90  111.  46. 

Knowledge  on  the  part  of  appellee  of  the  danger,  is  pre- 
sumptive evidence  of  negligence  on  his  part,  so  much  so  as 
to  call  upon  him  to  rebut  it:  Achtenhague  v.  "Watertown,  18 
Wis.  321;  Folsom  V.  Underbill,  36  Vt.  580;  Fox  v.  Glasten- 
bnrg,  29  Ct.  204;  Wilson  v.  Charleston,  8  Allen,  137. 

A  person  who  is  old  or  infirm  would  be  guilty  of  culpable 
negligence  in  taking  risks  which  might  be  properly  assumed 
by  a  healthy,  young  and  vigorous  person:  Sliearman  &  Red- 
field  on  Negligence,  §  30;  Winn  v.  Lowell,  1  Allen,  177;  L 
C.  R.  R  Co.  V.  Buckner,  28  111.  299. 

Mr.  Stephen  R.  Moore,  for  appellee. 

Laoey,  p.  J.  The  suit  was  by  appellee,  to  recover  from  ap- 
pellant in  not  properly  protecting  an  excavation  being  made 
by  one  Knightheart  by  its  permission,  for  a  cellar  along  one 
of  the  streets  of  the  village,  called  Front  street,  by  means  of 
which  the  appellee  fell  into  the  cellar  and  was  injured.  The 
declaration  avers  that  the  appellant  wrongfully  permitted  large 
quantities  of  stones  to  be  placed  and  remain  in  Front  street, 
and  failed  to  place  boards  or  guards  to  prevent  persons  falling 
into  the  excavation,  and  that  the  appellant,  while  passing  along 
the  street,  fell  from  the  street  into  the  excavation  and  broke 
his  collar  bone.  The  appellee  recovered  a  verdict  and  judg- 
ment against  the  appellant  for  $375,  from  which  (appeal  is 
taken. 

It  appears  that  there  was  a  cellar  being  dug  on  a  lot  belong- 
ing to  Knightheart,  on  the  south  side  of  Front  street,  a  street 
running  east  and  west  The  east  side  of  the  lot  abutted  on  va- 
cant ground,  and  the  north  sideou  the  south  side  of  Front  street, 
the  excavation  extending  some  eighteen  inches  into  the  street 
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The  sidewalk  opposite  the  point  where  the  injury  occurred  was 
ground  sidewalk,  and  the  cellar  was  about  five  feet  deep.  There 
was  a  pile  of  stones  placed  on  the  sidewalk,  that  came  up  to  the 
corner  of  the  cellar,  to  keep  people  from  going  over  it  while  the 
cellar  was  being  dug.  ■  The  stones  came  up  close  to  the  cellar. 
It  one  passed  over  the  sidewalk  on  the  inside,  he  would  have  to 
go  over  the  stones,  and  if  on  the  west  side,  into  the  street, 
where  there  was  a  small  ditch  easily  crossed,  it  being  ten  or 
fifteen  feet  around  into  the  street. 

After  the  stones  were  placed  on  the  sidewalk,  people  got  to 
jumping  across  the  corner  of  the  cellar.  The  greater  part  of 
the  travel  went  around  by  the  street,  crossing  on  the  opposite 
side  of  the  street,  but  some  people  who  were  venturesome 
would  jump  across  the  corner  of  the  cellar  onto  the  east  side, 
on  Knightheart's  land.  One  day  Knightheart  came  along 
and  saw  the  children  jumping  across  the  corner  of  the  cellar, 
and'for  fear  some  one  might  fall  in,  he  ordered  the  workmen 
to  place  some  planks  on  there;  so  the  workmen  placed  six 
planks,  ten  inches  wide  and  two  inches  thick  and  eighteen  feet 
long,  diagonally  across  the  corner  of  the  cellar  excavation 
from  the  north  side,  one  end  resting  on  the  sidewalk  and  the 
other  on  the  vacant  lot  on  the  east  side.  The  planks  were 
solid,  and  there  was  not  much  travel  over  them.  The  appel- 
lee lived  about  three  hundred  feet  east  of  the  cellar.  On  the 
night  of  the  13th  of  March,  1882,  he,  about  eight  o'clock  in 
the  evening,  being  at  a  saloon  on  the  west  side  of  this  exca- 
vation, it  being  very  dark,  started  home,  going  east  along  the 
sidewalk  by  this  cellar,  and  coming  to  the  stones,  undertook  to 
walk  over  the  plank  onto  the  vacant  lot  on  the  east  side,  and 
when  about  the  middle  of  the  plank,  in  some  way  lost  his 
balance  and  fell  into  the  cellar  and  was  injured  as  charged. 
He  was  well  acquainted  with  the  excavation,  having  helped 
to  dig  it,  and  having  passed  by  it  daily  several  times  a  day, 
and  knew  about  the  planks  as  well  as  the  men  who  put  them 
there. 

The  main  point  relied  upon  for  reversal  is  that  the  appel- 
lee was  grossly  negligent  in  attempting  to  cross  over  those 
boards  in  the  night  time  when  he  knew  the  condition  of  the 
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walk,  the  cellar  and  the  boards,  especially  when  there  were 
other  streets  and  walks  over  which  he  could  have  passed  and 
avoided  the  danger,  and  appellant's  counsel  cite  City  of  Au- 
rora V.  Pulfer,  66  III.  270;  City  of  Centralia  v.  Krouse,  64 
111.  19;  Lovinguth  v.  City  of  Bloomington,  71  111.  282;  City 
of  Quincy  v.  Barker,  81  111.  300;  Kepperly  v.  Bamsden,  83  111. 
357;  City  of  Aurora  v.  Dale,  90  111.  46;  Achtenhague  v.  Water- 
town,' 18  Wis.  321;  Falsom  v.  Underhill,  36  Vt.  580;  Fox 
v.  Glastenburg,  29  Ct.  204,  and  Wilson  v.  Charleston,  8  Al- 
len, 137;  and  also  it  is  insisted  that  there  is  a  variance  be- 
tween the  declaration  and  proof. 

We  are  inclined  to  think  that  the  points  insisted  on  for  re- 
versal are  well  taken.  The  gravamen  of  the  charge  in  the 
declaration  is  that  the  appellant  failed  to  put  up  guards  and 
barriers  to  prevent  persons  passing  along  the  sidewalk'from 
falling  into  the  excavation. 

But  the  evidence  shows  that  the  stones  were  placed  on  the 
sidewalk  to  prevent  persons  from  attempting  to  pass  while 
the  cellar  was  being  dug.  This  was  notice  of  itself  that  the 
sideWiilk  was  not  to  be  used.  What  need  of  any  barrier  or 
other  notice?  The  appellee  knew  the  condition  of  the  cellar 
and  sidewalk  and  was  not  deceived  or  misled  in  the  least; 
he  knew  when  he  undertook  to  cross  those  planks  that  they 
had  no  railing;  that  the  night  was  dark  and  that  he  was  lia- 
ble to  walk  or  stumble  off  into  the  cellar. 

He  deliberately,  in  the  dark,  attempted  to  walk  the  planks 
lying  across  the  corner  of  the  cellar,  taking  his  chances  for 
his  own  safety  rather  than  to  go  ten  or  fifteen  feet  further 
around,  or  to  go  on  the  opposite  side  of  the  street;  he  failed 
in  the  attempt,  as  any  reasonable  man  would  have  supposed 
he  would  be  likely  to  do. 

Persons  are  bound  to  use  ordinary  care  for  their  own  safety, 
and  in  this  case  the  appellee  was  grossly  negligent  and  care- 
less in  attempting  to  walk  the  planks  under  the  circum- 
stances. The  appellee  was  seventy-three  years  old,  and  we  can 
see  but  little  difference  between  his  attempting  to  walk  the 
planks  in  the  manner  and  under  the  circumstances,  and  at- 
tempting to  jump  into  the  cellar.     The  declaration  avers  that 
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appellee,  while  walking  along  the  sidewalk,  fell  into  the  cel- 
lar; bat  the  proof  shows  that  at  that  time  he  was  not  walking 
along  the  sidewalk  at  all,  but  was  entirely  off  it,  in  the  mid- 
dle of  the  plank  where  he  had  voluntarily  gone,  attempting 
to  cross  the  corner  of  the  cellar.  The  averments  of  the  dec- 
laration are  not  supported. 

It  is  nnnecessary  to  notice  the  instructions.  Because  the 
verdict  was  manifestly  against  the  weight  of  the  evidence  the 
judgment  is  reversed. 

Judgment  reversed. 


Edwin  F.  Beeves 

V. 

William  J.  Hyde. 


Leasb  unj>eb  skal-'Parol  AGRBRicBNT. — Where  appellant  broug^ht 
3nit  against  appellee  for  $25,  due  on  a  lease  nnder  seal  which  contained  no 
covenants  to  repair,  and  apx>ellee  showed  that  shortly  after  taking  possession 
onder  such  lease,  appellant  verbally  agreed  to  build  a  new  cistern,  and  en- 
deavored to  recoup  the  damages  caused  by  a  failure  to  fulfill  such  agree- 
ment. Heldf  that  without  a  new  consideration,  the  executory  lease  under 
seal  could  not  be  changed  by  parol  so  as  to  form  the  basis  of  an  action  or  for 
recoupment. 

Ebbob  to  the  Circuit  Court  of  Kane  county;  the  Hon.  C. 
W.  Upton,  Judge,  presiding.     Opinion  filed  February  29, 

1884. 

Mr.  Fbanz  Cbosby,  for  plaintiff  in  error;  as  to  adding  to 
the  terms  of  a  written  instrument  by  parol  evidence,  cited 
Chapman  v.  McGrew,  20  111.  101;  Hume  v.  Taylor  63  111. 
43;  Barnett  v.  Barnes,  73  111.  216;  Button  v.  Gerrish,  9 
Cushing,  94. 

As  no  new  consideration  for  the  alleged  agreement  moved 
between  the  parties,  it  was  void  in  law:  Merkle  v.  Wehrheim, 
32  111.  634;  L  B.  &  W.  Ky.  Co.  v.  Ehodes,  76  111.  285. 

As  to  implied  covenants  in  a  lease:  Gazzolo  v.  Chambers, 
.73  111.  75. 
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Mr.  J.  A.  Russell,  for  defendant  in  error;  as  to  the  right 
to  recoap  damages  of  the  character  sustained  by  defendant, 
cited  Lunn  v.  Gage,  37  111.  19;  Tupper  v.  Rowley,  73  111.  262. 

Laoey,  p.  J.  This  was  a  suit  commenced  before  a  justice 
of  the  peace  and  taken  by  appeal  to  the  circuit  court,  and 
there  tried  before  a  court  and  a  jury  and  resulted  in  a  ver- 
dict in  favor  of  appellee,  who  was  the  defendant  below.  The 
suit  was  based  on  a  lease  under  seal  by  which  appellant  had 
leased  to  appellee  a  cottage  in  the  city  of  Elgin  for  one 
year  from  May  1,  1882,  for  the  sum  of  $300,  $25  payable 
monthly,  with  ordinary  covenants.  The  plaintiff,  appellant, 
showed  in  order  to  sustain  his  case  that  there  was  $25  due  on 
the  lease  at  the  time  the  suit  was  commenced,  and  rested. 

To  sustain  the  defense  the  appellee  testified  that  he  occu- 
pied the  premises  for  nine  months;  that  shortly  after  takinsf 
possession  he  had  a  talk  with  the  plaintiff  about  the  well  on 
the  premises  and  about  a  cistern,  and  he  agreed  to  put  in  a 
new  cistern  that  should  be  as  good  as  any  in  town;  also  that 
he  would  put  the  well  in  good  order;  he  finally  put  in  a  cis- 
tern about  a  month  after  appellee  took  possession,  but  the  cis- 
tern leaked  and  he  did  not  have  soft  water  more  than  six 
weeks  of  his  tenancy,  and  five  of  his  boarders  left  on  that 
account.  The  damage  from  failure  of  cistern  and  bad  condi- 
tion of  the  well  was  reasonably  worth  $2  per  week. 

The  verdict  was  for  the  appellee  and  judgment  against  ap- 
pellant for  costs;  and  he  appealed  to  this  court  and  assigns  for 
error  that  the  court  erred  in  not  giving  his  first  refused  in- 
struction. The  verdict  was  against  the  law  and  the  evidence 
and  the  court  erred  in  not  granting  a  new  trial. 

The  point  made  by  the  appellant  is  that  the  lease,  being 
under  seal  and  no  new  consideration  having  passed,  could  not 
be  changed,  altered  or  enlarged  by  parol  agreement;  and  as 
the  original  lease  contained  no  coyenant  for  repairs  the  appel- 
lant was  not  bound  to  repair.  That  the  only  implied  cove- 
nant was  for  quiet  enjo^yment.  That  therefore  the  agreement 
to  build  a  new  cistern  or  repair  the  well  was  void,  and  could 
not  form  a  basis  for  recoupment. 
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Appellant  cites  for  authority  the  following  decisions  of  the 
Supreme  Court,  to  show  that  an  executory  lease  under  seal 
can  not,  without  a  new  consideration,  be-  changed  by  parol  so 
as  to  form  the  basis  of  an  action,  or  for  recoupment;  to  wit: 
Chapman  v.  McGrew,  20  111.  101;  Hume  Bros.  v.  Taylor,  63 
111.  43;  Barnettv.  Barnes,  73  III.  216;  Dutton  v.  Georist, 
9  Cush.  94. 

We  think  the  authorities  sustain  the  proposition,  and  that 
the  evidence  should  have  been  excluded,  or  disregarded  by 
the  jury,  as  such  contract  was  void;  and  that  the  first  instruc- 
tion oflfered  by  appellant  should  have  been  given,  which  is  to 
the  effect  that  "  if  the  jury  believe  from  the  evidence  that 
the  defendant  went  into  the  possession  of  the  premises  named 
in  the  lease,  and  that  in  such  lease  no  agreement  is  made  by 
the  plaintiff  to  provide  a  cistern  or  well,  then  as  a  matter  of 
law  the  defendant  can  be  assessed  no  damages  for  any  defects 
in  respect  to  a  cistern  or  well,  unless  you  believe  from  the 
evidence  that  by  an  agreement  made  between  plaintiff  and 
defendant  after  the  execution  of  the  lease,  the  plaintiff,  for  a 
consideration,  agreed  with  the  defenda  nt  to  provide  him  with 
a  cistern  and  well  on  the  premises,  and  that  defendant,  by  rea- 
son of  plaintiff's  failure  to  comply  with  euch  agreement, 
suffered  money  damages."  The  instruction  is  in  harmony 
with  the  decisions  of  the  Supreme  Court  and  should  have 
been  given.  By  the  terms  of  the  lease  the  appellant  was  not ' 
bound  to  repair  the  well  or  make  a  new  cistern,  and  no  such 
covenant  could  be  implied:  Gazzolo  v.  Chambers,  73  III.  75. 
Hence  any  agreement  to  do  these  things  without  a  new  con- 
sideration would  be  changing  a  lease  under  seal  while  it  was 
still  executory,  and  would  be  void  under  the  law. 

For  the  error  of  the  court  in  refusing  the  instruction  and 
because  the  verdict  is  manifestly  against  the  weight  of  the 
evidence,  the  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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Thomas  G.  Riley 

V. 

John  Du  Bois. 

Sale — Delivery. — Appellant  was  to  sell  appellee  a  cow  at  so  much  per 
pound  live  weight.  She  was  picked  out  from  among  others  in  the  paatm'e 
and  was  to  be  weighed  on  the  latter *&  farm,  and  it  appeared  to  be  the  in- 
tention that  she  should  be  paid  for  when  taken  away.  The  next  day  appel- 
lee's agents  came  for  the  cow  and  put  appellee's  ropes  on  her,  but  the  cow 
broke  loose  from  them  and  ran  into  a  neighbor's  field,  where  she  was  pur- 
sued by  appellee's  agents  and  appellant  Appellant  caught  and  tied  her  to 
some  willows,  where  appellee's  agents  agreed  to  come  and  kill  her.  They 
did  not  come  until  Sunday  morning,  when,  it  is  claimed;  they  agreed  to  kill 
her  and  give  so  much  per  pound,  dressed  meat.  When  they  went  to  look 
for  the  cow,  she  was  found  dead.  Heldt  that  if  the  cow  was  accepted  by  ap- 
pellee where  tied,  the  delivery  was  complete,  and  the  loss  resulting  from  the 
death  of  the  cow  would  fall  on  appellee,  no  matter  whether  the  price  was  paid 
or  not;  and  the  fact  that  the  price  was  agreed  on,  if  it  was,  on  Sunday  be- 
fore they  went  to  look  at  the  cow  where  she  had  been  left  tied,  would  not 
change  the  status  of  the  parties. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Fkanklin  Blades,  Judge,  presiding.  Opinion  filed 
Februarv  29,  1884. 

Mr.  D.  L-  MuEDOOK,  for  appellant;  as  to  instructions,  cited 
Adams  v.  Smith,  58  111.  421;  Cusick  v.  Campbell,  68  111.  510; 
T.  P.  &  W.  R.  R.  Co.  V.  Patterson,  63  111.  305;  Ogden  v. 
Kirby,  79  111.  555;  Sterling  Hydraulic  Co.  v.  Williams,  66 
111.  393;  I.  C.  R.  R  Co.  v.  Maffitt,  67  111.  431;  Village  of 
Warren  v.  Wright,  3  Bradwell,  602. 

Mr.  G.  W.  Patton,  for  appellee;  that  title  does  not  pass  by 
the  mere  contract  of  sale  unless  it  affirmatively  appears  that 
such  was  the  intention  of  the  parties,  cited  Benjamin  on  Sales, 
336,  §  329;  T.  W.  &  W.  Ry.  Co.v.  Chew,  67  111.  378;  Hunt  v. 
Eldridge,  5  Bradwell,  529. 

« 

Lacey,  P.  J.  This  suit  was  brought  by  the  appellant 
against  the  appellee  to  recover  the  price  of  a  cow,  sold  by  ap- 
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pellant  to  appellee  for  four  cents  per  pound,  live  weight;  and 
she  was  picked  out  from  among  others  in  the  pasture  of  ap- 
pellant, and  was  to  be  weighed  on  the  latter's  farm  on  his 
scales.  It  appeared  to  be  the  intention  that  she  should  be 
paid  for  when  taken  away.  This  took  place  on  Thursday, 
and  the  next  morning  appellee's  man  and  agent  came  down» 
to  the  farm,  and  they  caught  the  cow  and  put  appellee's 
ropes  on  her,  but  she  was  unmanageable  and  broke  loose  from 
the  men  with  the  rope  on  her  and  they  could  not  handle  her. 
She  then  ran  onto  the  neighboring  farm  of  Fugate,  where  she 
was  pursued  by  appellant's  and  appellee's  agents,  and  appel- 
lant caught  and  tied  her  to  some  willows,  when  appellee's 
agents  agreed  to  come  down  that  evening  or  the  next  day  and 
kill  her  where  she  was,  but  did  not  come  until  Sunday  morn- 
ing following,  when,  as  appellee  claims,  but  is  denied  by  ap- 
pellant, they  agreed  that  they  would  kill  her  and  give  seven 
cents  per  pound  dressed  meat;  but  afterward,  when  they  went 
on  Sunday  morning  to  look  after  the  cow  she  was  found  dead. 
If  the  cow  was  accepted  by  appellee  where  tied,  the  delivery 
was  complete  and  the  loss  resulting  from  the  death  of  the 
cow  would  fall  on  appellee,  no  diflference  whether  the  price  was 
paid  or  not;  and  the  fact  that  the  price  was  agreed  on,  if  it 
was,  on  Sunday  morning  before  they  went  to  look  at  the  cow 
where  left  tied,  could  make  no  difference,  or  change  the  status 
of  the  parties.  This  fact  and  principle  of  law  was  ignored  by 
appellee's  instruction  No.  5,  which  was  erroneous  and  highly 
misleading. 

At  the  time  the  cow  was  tied  at  the  willows,  appellee 
agreed  to  kill  her  there,  and  employed  Fugate  to  water  her, 
and  she  was  tied  with  appellee's  ropes.  By  the  agreement  to 
kill  the  cow  at  the  willows  any  claim  appellant  might  have 
for  payment  before  delivery  was  waived,  of  necessity;  because, 
as  the  matter  then  stood,  the  price  could  not  be  ascertained 
because  she  could  not  be  weighed  on  the  scales.  It  must 
have  been  the  intention  that  the  title  to  the  cow  should  pass 
as  manifested  by  the  agreement  to  kill  her,  and  appellee's  put- 
ting Fugate  in  charge  of  her.  It  appears  to  us  the  verdict 
was  manifestly  against  the  weight  of  the  evidence. 
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The   judgment  is  therefore  reversed  and  the  cause  re- 
manded. 

Beversed  and  remanded. 


W.  M.  Darlington  et  al. 

V. 

James  P.  Garrett,  Adm'r,  etc. 

1.  Partnership— Drawing  of  draft— Bad  faith  op  partner. — 
In  the  case  of  an  overdraft,  drawn  payable  to  the  order  of  one  partner, 
where  the  power  exists  to  overdraw  in  the  name  of  the  firm,  notice  to  the 
drawee  of  bad  faith  of  the  partner  overdrawing,  would  be  necessary  in  or- 
der to  releajse  the  defrauded  partners  from  liability  on  such ,  draft.  The 
court  does  not  recognize  any  distinction  as  to  liability,  in  a  case  where  a 
partnership  has  funds  in  the  hands  of  a  third  party,  and  a  check  or  draft  is 
drawn  payable  to  the  order  of  one  partner,  and  a  case  where  a  partner  is 
borrowing  money  and  pledging  the  firm  credit. 

2.  Notice.— The  mere  fact  that  overdrafts  were  drawn  payable  to  a 
member  of  a  partnership  drawing  them,  would  not  be  sufficient  to  charge 
the  drawee  with  notice  of  such  partner's  bad  faith. 

3.  What  wh.l  constitute  notice. — In  order  to  defeat  the  right  of  a 
drawee  to  hold  all  the  members  of  a  firm  liable  to  the  payment  of  a  draft, 
notice  of  the  bad  faith  of  the  partner  may  be  shown  by  such  surrounding 
circumstances  as  would  be  sufficient  to  put  a  reasonable  man  on  inquiry,  if 
such  inquiry  would  have  brought  actual  notice.  The  court  is  of  opinion 
that  the  circumstances  in  this  case  were  not  sufficient  to  show  notice  of  the 
bad  faith  of  the  partner  overdrawing. 

Appeal  from  the  County  Court  of  Marshall  county;  the 
Hon.  John  Burns,  Judge,  presiding.  Opinion  filed  February 
29,  1884. 

Messrs.  Shaw  &  Edwards,  for  appellants;  that  the  verdict 
was  against  the  weight  of  evidence  and  should  have  been  set 
aside,  cited  Pahlraan  v.  Taylor,  75  111.  629;  Walsh  v.  Len- 
non,  98  111.  27;  Winship  v.  Bank,  5  Peters,  529;  Board- 
man  V.  Gore,  15  Mass.  330;  Bank  v.  Winship,  5  Pick.  11; 
Etheridge  v.  Burney,  9  Pick.  272;  Ex  parte  Bon  bonus,  8 
Ves.  540;  Swan  v.  Steels,  7  East,  210;  Reidley  v.  Taylor,  13 
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East,  175;  Story  on  Bills,  §§  78,  416,  417;  Story  on  Partner- 
ship, §§105,  106,  126,  140;  Oomstock  v.  Hannah,  76  111.  530. 

Messrs.  Barnsb  &  Muib,  for  appellee;  as  to  the  authority 
of  a  partner,  cited  Marsh  v.  Thompson  Nat.  Bk.,  2  Bradwell, 
217;  Wright  v.  Brosseau,  73  III.  381 ;  Parsons  on  Partnership, 
183;  Davis  v.  Blackwell,  5  Bradwell,  32;  Collier  on  Partner- 
ship, 678;  Zuel  v.  Bowen,  78  III.  234-237;  Wittrani  v. 
Van  Wormer,  44  111.  425-527;  K  T.  Firemen  Ins.  Co.  v. 
Bennett,  5  Conn.  574;  Livina^ston  v.  Eooswell,  4  Johns.  251; 
Wilson  V.  Williams,  14  Wendell,  146. 

Taking  payment  by  the  individual  creditor  out  of  the  firm 
assets  is  an  actual  fraud.  And  in  this  State  it  makes  no  dif- 
ference whether  the  creditor  knew  he  was  getting  firm  effects 
or  not:  Buchanan  v.  Meisser,  105  III.  638-644;  Casey  v.  Car- 
ver, 42  III.  225;  McNair  v.  Piatt,  46  111.  211;  Rainey  v. 
Nance,  54  111.  29;  Parsons  on  Partnership,  202. 

Lacey,  p.  J.  The  appellants  were  live-stock  commission 
merchants  doing  business  at  the  Union  Stock  Yards,  in  the 
city  of  Chicago,  and  the  appellee  was  the  administrator  of  the 
estate  of  Joseph  Thompson,  deceased,  who  was  a  member  of 
the  firm  of  J.  Thompson  &  Co.,  composed  of  deceased  and 
one  Henry  Titus,  which  firm  during  the  life-time  of  the  de- 
ceased was  doing  business  at  Sparland,  Marshall  county,  Illi- 
nois, in  buying  and  shipping  live  stock  to  Chicago. 

The  claim  of  appellants,  who  were  the  members  of  the  firm 
of  Darlington,  March  &  Co.,  was  filed  in  the  county  court 
against  the  estate  of  the  deceased  Thompson,  and  was  founded 
on  four  drafts  drawn  by  J.  Thompson  &  Co.  in  favor  of  Henry 
Titus,  the  other  member  of  the  firm,  upon  Darlington,  March 
&  Co.  Three  of  the  drafts  were  dated  Chicago,  Dec.  26, 1881, 
one  for  $200  and  the  other  two  for  $300  each.  The  fourth 
was  dated  Chicago  Dec.  27, 1881,  for  $200;  all  of  them  were 
indorsed  in  blank  by  Henry  Titus.  Each  had  on  its  back  a 
second  indorsement  to  "  pay  to  the  Union  Stock  Yards  National 
Bank  account  First  National  Bank  Chicago  for  collection," 
siorned  L.  J.  ttage,  cashier.  The  first  three  were  paid  by  Dar- 
lington, March  &  Co.  at  the  Union  Stock  Yards  National  Bank, 
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Dec.  28,  1881,  and  the  last  on  Dec.  30,  1881,  and  also  in- 
dorsed and  taken  np  by  Darlington,  March  &Oo.  The  case  was 
tried  before  the  court  and  a  jury  and  resulted  in  a  verdict  for 
the  appellee,  and  the  appellants  bring  the  case  here  by  appeal, 
and  ask  for  a  reversal  on  the  grounds  that  the  verdict  was 
manifestly  against  the  weight  of  the  evidence,  and  that  the 
court  erred  in  misdirecting  the  jury  as  to  the  law,  and  in  ad- 
mitting improper  evidence  on  the  part  of  the  appellee. 

The  defense  is  based  on  the  fact  that  Titus,  after  he  had 
drawn  on  appellants  to  the  above  amounts  and  it  had  been 
paid,  converted  the  money  to  his  own  use  and  absconded,  im- 
mediately upon  the  payment  of  the  drafts,  and  that  the  ap- 
pellants were  negligent  in  paying  them  under  the  circum- 
stances; and  that  the  circumstances  were  such  as  to  put  them 
on  inquiry,  and  that  for  that  reason  Thompson's  estate  is  not 
liable  for  the  payment  of  the  drafts. 

The  facts  are  that  the  firm  of  J.  Thompson  &  Co.  commenced 
business  in  Novmber,  1879,  at  Sparland,  and  continued  in 
business  until  the  time  Titus  left,  the  last  of  December,  '81. 
Their  business  was  buying  and  shipping  live  stock  to  the  Chi- 
cago market,  and  they  shipped  to  different  firms  while  in  busi- 
ness, and  the  last  few  months  before  Titus  left  they  shipped 
their  stock  to  Darlington,  March  &  Co.,  and  did  their  busi- 
ness mostly  on  credit;  Titus  was  the  active  business  man  of 
the  firm,  Thompson  being  a  farmer  living  on  his  farm  in  the 
country,  a  few  miles  from  Sparland.  The  drafts  in  question 
were  drawn  by  the  firm  by  Titus  and  indorsed  by  him  with- 
out any  actual  knowledge  of  Thompson,  or  special  authority 
to  draw  them.  Titus  was  in  the  habit  of  drawing  overdrafts 
like  these  on  other  banks  in  the  firm  name,  and  had,  with  the 
knowledge  of  Thompson,  drawn  on  the  First  National  Bank 
of  Lacon  an  amount  of  about  $31,886.66  since  April  7,  1881, 
and  on  the  last  of  December,  '81,  owed  the  bank  $1,700  over- 
drafts.   There  were  fifty-eight  of  those  checks. 

Thompson  had  an  arrangement  with  the  First  National 
Bank  of  Lacon,  to  draw  checks  upon  it  for  stock,  and  when 
they  shipped  to  Chicago  and  the  stock  was  sold,  the  proceeds 
were  placed  to  the  credit  of  the  bank  with  the  Merchants  Na- 
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tioual  Bank  in  Chicago,  which  latter  bank  sent  statements  of 
araoants  to  the  Lacon  bank  from  time  to  time  and  placed 
them  to  its  credit,  and  it  had  no  shipping  bills.  Titns  usually 
settled  op  for  the  firm.  Titus  was  in  the  employ  of  Chas.  F. 
Hitchcock,  of  Peoria,  who  did  business  in  Sparland,  as  busi- 
oess  manager  at  Sparland,  and  went  from  Sparland  on  the 
night  of  Friday,  Dec.  23,  '81,  and  it  was  not  known  until 
Dec  Slst  that  he  had  absconded.  Up  to  that  time  his  stand- 
ing as  to  business  integrity  and  honesty  was  good,  and  Hitch- 
cock was  in  the  habit  of  trusting  him  with  large  amounts  of 
money  to  use  in  grain  buying  at  Sparland;  there  was  no  limit 
to  the  amounts  and  sometimes  he  did  a  large  business.  Titus 
stood  well  in  and  about  Sparland.  Thompson  and  Titus  did 
not  cease  to  do  business  together  until  Titus  left.  Tliompson 
did  the  most  of  the  buying  of  the  stock,  and  Titus  the  most 
Df  the  weighing  of  the  stock  and  drawing  the  checks  when 
the  stock  was  bought  in.  The  firm  of  J.  Thompson  &  Co.  had 
no  capital.  Titns  went  several  times  to  Chicago,  and  so  did 
Thompson.  It  appears  that  it  was  the  habit  at  the  Union 
Stock  Yards,  among  commission  men,  to  allow  overdrafts  by 
shippers  when  the  shipper  was  in  good  credit,  and  J.  Thomp- 
son <&  Co.  was  in  good  credit  at  the  stock  yards.  The  last 
shipment  was  made  about  the  middle  of  December,  1881,  by 
J.  Thompson  &  Co.  to  appellants,  and  was  paid  by  draft  for 
$600,  drawn  to  Asa  Daw.  When  the  drafts  in  evidence  were 
paid  appellants  did  not  know  that  Titus  had  absconded,  and  it 
was  not  unusual  for  shippers  to  draw  away  from  their  home 
office  upon  their  commission  men,  or  in  Chicago,  and  without 
giving  notice,  as  shown  by  Overman  the  book-keeper  of  ap- 
pellants; but  J.  Thompson  &  Co.  never  drew  before,  except 
accompanying  shipment  of  stock,  to  meet  it,  and  the  appel- 
lants had  never  before  advanced  money  to  or  for  J.  Thompson 
&  Co.  The  usual  way  is  to  draw  drafts  at  the  time  stock  is 
shipped  and  advise  commission  men  of  shipment 

Thompson  was  sick  from  and  after  November  29, 1881,  and 
was  unable  to  do  business,  and  did  not  know  of  the  business 
transactions  of  the  firm ;  but  this  was  not  known  to  appellants. 
Thompson  died  in  January,  1882. 

Vol.  XIV.     16 
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In  order  more  clearly  to  understand  the  evidence  and  its 
bearing  in  the  case,  we  "will  first  consider  what  effect  the  fact 
that  the  drafts  were  all  drawn  payable  to  Titus,  one  of  the 
members  of  the  firm  of  J.  Thompson  &  Co.,  and  indorsed  by 
him,  had  in  law  and  fact  as  a  notice  to  appellants  that  he  was 
not  intending  to  act  fairly  with  Thompson,  and  that  he  was 
intending  to  appropriate  the  money  to  be  obtained  on  the 
draft  to  his  own  use,  in  fraud  of  the  rights  of  his  partner.  For 
if  this  is  suflScient  notice  in  itself,  that  should  end  the  contro- 
versy in  favor  of  the  appellee,  for  the  appellants  would  be 
chargeable  with  bad  faith  in  paying  the  drafts;  and  if  this  is 
not  notice  in  itself  of  bad  faith,  we  fail  to  see  how  it  could 
be  connected  with  other  facts  and  circumstances,  so  as  to 
strengthen  the  evidence  and  establish  notice  which  would  not 
otherwise  be  proven. 

It  is  admitted  in  argument  by  counsel  for  appellee,  "  that 
if  a  partnership  has  funds  in  the  hands  of  a  third  party,  that 
a  check  or  draft  payable  to  the  order  of  one  partner  should  be 
honored  because  of  the  power  each  member  of  the  firm  has  to 
collect  all  debts  due  the  partnership,  and  the  control  he  has 
over  its  funds." 

But  it  is  argued  that  where  "  one  member  of  a  firm  is  bor- 
rowing  money  and  pledging  the  firm  credit,  the  rule  is  dififer- 
ent.  In  the  latter  case,  the  transaction  must  be,  apparently 
at  least,  for  the  interest  of  the  firm,  and  it  must  appear  that 
the  money  was  to  be  used  for  firm  purposes." 

We  are  unable  to  perceive  any  grounds  for  distinction  in 
the  two  cases  put.  "While  Titus  had  a  right  by  entire  virtue 
of  his  being  a  member  of  the  firm,  to  draw  out  the  money  on 
deposit,  on  a  draft  like  the  one  in  question,  he  would  have 
the  same  right  under  the  facts  of  this  case  to  borrow  money 
for  the  benefit  of  the  firm,  and  to  draw  for  it  by  overdraft. 
He  obtained  both  rights  by  virtue  of  being  a  partner  and  the 
scope  of  the  partnership  dealing.  If,  in  the  case  of  money 
on  deposit,  it  were  the  design  of  Titus  to  draw  out  the  money 
for  the  purpose  of  absconding,  and  converting  it  to  his  own 
use  in  fraud  of  his  partner,  and  that  fact  was  known  to  appel- 
lants at  the  time,  and  he  was  attempting  to  do  an  act  he  had 
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no  right  to  do  by  virtue  of  his  position  as  a  partner,  we  can  see 
no  reason  why  appellants  would  be  protected  any  more  than  if 
he  was  attempting  to  draw  out  the  money  on  his  individual 
check;  for  in  substance  that  would  be  what  he  would  be  doing 
with  fall  knowledge  on  the  part  of  the  drawee.  And  in  the  case . 
of  overdraft,  where  the  power  exists  to  overdraw  in  the  name 
of  the  firm,  notice  to  the  drawee  of  bad  faith  would  alike  be 
necessary  in  order  to  release  the  defrauded  partner  from 
his  liability  on  the  draft.  The  fact  that  the  draft  was  drawn 
by  the  firm  in  favor  of  the  partner  drawing,  would  be  equal 
notice  of  bad  faith  in  the  one  case  as  in  the  other.  But  on 
principle  we  do  not  think  the  form  of  the  draft  should  make 
any  difference.  Honesty  and  not  fraud  is  to  be  presumed  in 
all  cases,  until  the  contrary  appears;  and  in  case  of  a  stranger 
dealing  with  a  member  of  a  firm,  he  has  a  right,  as  to  trans- 
actions within  the  scope  of  the  partnership,  to  presume,  as  his 
partner  has  trusted  him  and  given  him  these  extraordinary 
powers,  that  he  will  deal  honestly  with  his  partner  and  not 
betray  his  trust;  and  that  as  between  him  and  the  other  part- 
ner the  law  gives  him  the  right  to  trust  him  and  confide  in 
his  integrity. 

In  the  case  under  consideration,  Titus  might  be  drawing  the 
money  against  the  credit  of  the  firm  for  the  purpose  of  repay- 
ing money  that  he  had  advanced  for  the  firm,  or  he  might  be 
using  the  draft  in  that  form  as  a  mere  instrument  to  obtain 
possession  of  the  money  for  the  use  of  the  firm.  The  money 
goes  into  his  hands  at  all  events,  and  he  might  as  easily  ap- 
propriate it  to  his  own  use  if  drawn  out  in  any  other  way. 
All  reasonable  instruments  should  be  in  favor  of  the  drawee. 
In  Ex  parte  Bonbonus,  8  Ves.  540,  it  is  said,  "  But  if  it  is  in 
the  ordinary  course  of  commercial  transactions,  as  upon  dis- 
count, it  would  be  monstrous  to  hold  that  a  mere  borrowing 
money  on  a  bill  of  ^  exchange  pledging  the  partnership, 
without  any  knowledge  in  the  bankers — that  in  a  separate 
transaction,  merely  because  the  money  is  all  carried  into  the 
books  of  the  individual,  therefore  the  partnership  should  not 
be  bound." 

It  is  further  said  in  the  same  case,  ^^  There  is^no  doubt  now 
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the  law  has  taken  this  course,  that  if,  under  the  circumstances, 
the  party,  taking  the  paper  can  be  considered  as  being  ad- 
vised in  the  nature  of  the  transaction  that  it  was  not  intended 
to  be  a  partnership  proceeding  prima faoie^  it  will  not  bind 
him;"  thus  showing  that  with  notice  to  the  drawee  the  firm 
would  not  be  bound;  but  that  the  mere  fact  that  the  money 
was  carried  to  the  individual  credit  of  the  partner  drawing 
the  dratlt,  would  not  amount  to  such  notice  to  the  drawee  of 
the  fraudulent  intent. 

We  are  of  the  opinion  therefore  that  the  mere  fact  that  the 
drafts  were  drawn  payable  to  Titus,  the  member  of  the  firm 
drawing  them,  would  not  be  sufficient  to  charge  the  appel- 
lants with  notice  of  his  bad  faith.  It  remains  then  to  con- 
sider whether  appallants  are  chargeable  with  such  notice  of 
bad  faitli  on  any  other  grounds  appearing  in  the  evidence.  It 
is  contended  by  counsel  for  appellee  that  they  are,  and  that  the 
fact  that  the  draft  was  drawn  in  Chicago,  away  from  the 
home  office,  and  where  the  firm  of  J.  Thompson  &  Co.  could 
have  no  possible  use  for  the  money,  was  sufficient  to  put  ap- 
pellants on  inquiry  and  was  therefore  notice.  We  can  not 
view  the  transaction  in  tliat  light  The  authority  of  Titus  as 
a  partner  of  the  firm  to  draw  drafts  in  the  name  of  the  firm  was 
not  restricted  either  as  to  the  time  or  place.  He  had  a  right  to 
draw  whenever  he  could  get  money,  and  we  can  see  nothing 
suspicious  in  the  fact  that  he  drew  from  Chicago,  where  he 
often  went  to  do  business,  and  where  drafts  are  often  drawn  by 
shippers.  Having  drawn  the  money  in  Chicago,  he  could 
very  easily  carry  it  home  or  place  it  to  the  firm  credit  in  his 
bank  in  Chicago,  where  they  often  deposited  money  to  meet 
the  overdrafts  on  the  First  National  Bank  of  Lacon.  It  is 
contended  also  that  because  the  drafts  were  not  accompanied 
with  a  shipment  of  stock  as  is  usually  done,  that  that  was  a 
suspicious  circumstance  and  was  out  of  the  ordinary  course 
of  business.  The  custom  requiring  drafts  to  be  drawn  in  that 
way  is  simply  for  the  benefit  of  the  drawee,  because  they  are 
dealing  with  all  sorts  of  men,  and  often  strangers,  and  their 
own  safety  requires  it.  Such  rule  is  not  established  for  the 
purpose  of  preventing  one  partner  from  defrauding  another 
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in  the  shipping  business.  Wherever  it  so  happens  that  the 
commission  merchant  has  perfect  confidence  in  the  financial 
ability  and  honesty  of  the  shipper  the  evidence  shows  that  he 
relaxes  that  rule  and  allows  overdrafts  without  security.  In 
this  case  appellants  did  have  that  confidence  in  the  ability 
and  honesty  of  J.  Thompson  &  Co.  They  had  long  known 
them  and  had  dealt  a  good  deal  with  them  and  everything 
had  been  satisfactory.  Their  reputation  also  was  good  for 
honesty  and  integrity,  both  in  Chicago  and  in  Sparland, 
and  wherever  else  they  were  known  in  the  State;  and  Thomp- 
son was  a  man  of  considerable  means,  worth  five  or  six  thou- 
sand dollars.  Appellants  felt  safe  in  trusting  the  firm  with 
this  advance  of  J1,000  without  security.  They  certainly  did 
have  faith  in  the  firm  or  they  would  not  have  trusted  them. 
When  everything  is  summed  up,  about  the  only  ground  for 
suspicion  is  that  the  firm  of  J.  Thompson  &  Co.,  by  Titus,  one 
of  the  members,  asked  credit  of  appellants  for  $1,000  without 
offering  security,  at  a  time  when  the  company  was  in  good 
financial  standing  with  them  and  were  old  customers.  The 
appellants  granted  the  request  out  of  an  accommodating 
spirit,  and  now  it  is  claimed  that  they  should  lose  the  amount 
because  they  ought  to  have  known  that  Titus  was  intending 
to  defraud  his  partner  Thompson. 

We  see  no  evidence  upon  which  to  base  a  charge  of  bad 
faith  on  the  part  of  the  appellants  toward  Thompson.  It  is 
claimed  on  the  part  of  the  appellants  that  the  rule  of  law  in 
such  case  is,  that  the  drawee  of  the  draft,  in  order  to  defeat  his 
right  to  hold  all  the  members  of  the  firm  liable  to  the  pay- 
ment of  the  amount  of  the  draft,  must  have  had  actual  notice 
of  the  design  of  the  partner  so  drawing,  or  act  in  actual  bad  faith, 
and  that  even  gross  negligence  would  not  be  sufficient  to  charge 
him.  On  the  part  of  the  appellee,  it  is  claimed  that  notice 
may  be  shown  by  such  surrounding  circumstances  as  would  be 
sufficient  to  put  a  reasonable  man  on  inquiry  if  such  inquiry 
would  have  brought  actual  notica  The  appellant  cites  Com- 
stock  V.  Hannah,  76  III.  530;  and  appellee  claims  that  the  doc- 
trine was  overruled  in  the  latter  case  of  Auten  v.  Gurner,  90  111. 
300.    The  first  cited  case  undoubtedly  lays  down  the  rule  as 
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contended  for  by  appellants,  and  that  in  a  very  carefully  p;e- 
pared  opinion,  in  which  is  expressly  overruled  any  expression 
of  opinion  to  the  contrary  in  any  of  its  former  decisions  as  being 
judicial  dicta.  The  point  in  theComstock  case  was  whether  act- 
ual badfaithon  thepartof  the  indorsee  of  a  promissory  note  vras 
necessary  in  order  to  let  in  the  defense  of  want  of  considera- 
tion  on  the  part  of  the  maker,  and  the  court  decided  that  it  wc£. 
The  Gurner  case  was  where  the  defense  against  the  note  in  the 
hands  of  the  payee  was  that  of  fraud  and  circumvention,  and 
the  indorsee  claimed  that  the  maker  was  negligent  in  not 
protecting  himself  against  the  fraud  at  the  time  of  executing 
the  instrument,  and  the  judge  writing  the  opinion,  after  de- 
ciding that  there  was  no  negligence,  by  way  &f  argument  said 
that  there  was  negligence  on  the  part  of  the  indorsee  in  not 
taking  notice  of  suspicious  circumstances  surrounding  the 
purchase;  but  the  Comstock  case  was  not  alluded  to,  and  tlie 
observations  were  mere  dictum;  and  we  are  not  able  to  say 
that  the  court  intended  to  overrule  the  doctrine  so  deliberately 
announced  in  the  first  case.  Conceding  the  rule  to  be  as 
claimed  in  regard  to  negotiable  instruments  in  the  hands  of 
the  indorsee  before  maturity,  we  think  that  it  would  by  no 
means  follow  that  the  same  rule  would  apply  in  a  case  like 
this,  where  it  is  a  question  of  the  liability  of  partners  in  case 
of  an  overdraft  ostensibly  for  the  benefit  of  the  firm,  but  in  re- 
ality for  the  individual  benefit  of  the  member  drawing  the 
draft;  and  where  the  draft  is  paid  by  the  drawee  on  presenta- 
tion. The  rule  applicable  to  commercial  paper  might  not  be 
held  to  be  the  rule  in  the  latter  case,  and  we  find  the  decisions 
and  authority  are  conflicting. 

But  we  are  inclined  to  hold  with  the  appellee  on  this  point 
Marsh  v.  Thompson  National  Bank,  2  Bradwell,  217.  Collier 
on  Partnership,  678 ;  N.  Y.  Fireman  Ins.  Co.  v.  Bennett,  4  Conn. 
574;  Livingston  v.  Eoswell,  4  Johns.  251;  Wilson  v.  Williams, 
14  Wend.  146. 

The  third  instruction  given  for  appellee  is  faulty  in 
being  argumentative  in  calling  the  attention  of  the  jury 
to  certain  facts,  such  as  to  the  payee  of  the  draft,  the 
place  where  drawn,  facts  insignificant  in  themselves  but  which 
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by  being  specially  mentioned  might  lead  the  jury  to  think 
that  the  court  supposed  them  of  controlling  weight.  Instruc- 
tions like  this  have  often  been  condemned  by  the  Supreme 
Court,  but  such  error  may  not  in  all  cases  be  of  such  impor- 
tance as  to  reverse;  yet  in  some  cases  where  the  evidence  is 
close  it  will  be  sufficient.  The  fifth  of  appellee's  instructions  is 
liable  to  the  same  fault.  It  undertakes  to  enumerate  all  the 
facts  especially  relied  on  by  appellee,  to  show  notice  of  bad 
faith  on  appellants'  part,  and  only  covers  appellants'  facts  by 
the  general  statement  of  all  other  facts  and  circumstances  in 
evidence.  In  fairness  it  should  have  mentioned  as  particu- 
larly, the  facts  that  J.  Thompson  &  Co.  were  old  customers 
of  appellants  and  the  standing  of  the  firm  was  excellent  with 
them  in  Chicago,  Lacon,  and  wherever  else  the  firm  was 
known;  and  that  the  rule  requiring  drafts  to  be  accompanied  by 
shipments  of  stock  was  particularly  for  the  benefit  of  the  com- 
mission merchant;  and  where  the  merchant  was  satisfied  with 
the  financial  ability  and  integrity  of  the  shipper  he  did  not  al- 
ways require  security;  and  that  shippers  sometimes  drew  drafts 
in  Chicago,  and  other  special  facts,  so  as  to  give  appellants' 
side  as  fair  a  summing  up  as  appellee's. 

The  sixth  instruction  was  wrong  as  asked,  and  should  have 
been  refused  instead  of  being  modified  by  the  court  and  given 
as  modified.  The  instruction  was  that  if  the  ^^  loan  was  made 
to  the  individual  order  of  one  partner  and  for  the  individual 
use  of  such  partner,  then  the  other  member  can  not  be  held, 
no  matter  how  the  firm  name  may  be  signed  or  used,  as  the 
firm  can  in  no  case  be  held  for  private  loans  to  one  member 
of  the  firm,  and  one  partner  has  neither  the  right  nor  power 
to  bind  his  firm  for  his  individual  debts  and  loans."  The 
court  added  '^  this  is  the  law  if  the  plaintiff  knew  of  the  in- 
tended misapplication  of  the  funds  or  had  reason  to  believe  it 
was  so  intended  at  the  time  of  the  loan,  if  misapplied  by 
Titus." 

The  instruction  as  modified  was  illegal  and  misleading. 
The  instruction  as  first  written  placed  stress  on  the  fact  that 
the  drafts  were  drawn  in  the  name  of  one  member  of  the  firm, 
and  this  fact,  connected  with  the  other  fact,  which  was  not  dis- 
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puted,  that  the  money  was  for  Titus'  individual  benefit,  was 
intended  to  be  controlling,  and  was  of  itself  notice  to  appel- 
lants that  the  money  was  intended  for  Titus  alone.  And  if 
the  form  of  the  draft  was  a  controlling  fact  and  constructive 
notice  the  instruction  would  have  been  correct.  But  the 
modification  left  the  jury  to  say  whether  the  form  of  the  draft 
as  to  payee  was  not  sufficient  to  put  appellants  on  inquiry. 
And  understanding  it  that  way,  the  jury  would  be  very  likely 
to  say  as  the  appellants  could  read  the  drafts  they  ought  to 
have  taken  notice.  The  instruction  was  not  framed  with 
reference  to  such  a  modification,  and  with  it  it  was  not  unin- 
telligible. 

On  the  questions  on.  cross-errors  we  see  no  fault  with  the 
admission  of  evidence  on  appellants'  part  or  with  the  tenth 
instruction.  It  was  proper  to  tell  the  jury,  as  it  did,  that 
neither  the  form  of  the  draft  nor  the  fact  that  it  was  drawn  in 
Chicago  was  any  evidence  under  the  circumstances  to  impeach 
the  good  faith  of  appellants,  and  the  instructions  for  appellee 
should  have  been  in  harmony  with  it.  We  have  fully  exam- 
ined all  the  evidence  and  are  of  the  opinion  that  aside  from 
the  errors  of  the  instructions  the  verdict  was  wrongfully 
against  the  weight  of  the  evidence,  and  that  the  court  below 
erred  in  not  setting  aside  the  verdict  and  granting  a  new  trial, 
and  for  these  errors  the  judgment  is  reversed  and  the  cause 
remanded. 

Beversed  and  remanded. 


Timothy  Moshieb 

V. 

David  Norton  et  al. 


EviDEKGifi  AS  TO  RECRtPTS. — Where  the  Supreme  Conrt  had  twice 
passed  upon  a  case  and  directed  that  appellant  should  be  charged  with  act- 
ual receipts,  and  the  comt  below,  when  the  case  came  up  a  third  time,* made 
an  interlocutory  order  adopting  a  different  rule,  bj-  which  the  master  was  di- 
rected to  assume  the  average  of  the  grain  raised  subsequently  to  1870,  as  the 
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amount  that  was  raised  and  received  by  appellant  for  each  year  of  the 
years  1865  to  1870,  inclosive.  Held,  that  under  the  decisions  of  the  Su- 
preme Court,  this  was  error.  Such  evidence  in  view  of  the  positive  evidence 
as  to  the  receipts  given  by  appellant  and  his  witnesses,  should  have  but 
little  if  any  weight. 

Appeal  from  the  Circuit  Coxirt  of  Stark  county;  the  Hon. 
K.  M.  Laws,  Jndge,  presiding.     Opinion  filed  Febriiarj  29, 

1884. 

Mr.  John  C.  Pbppeb,  and  Mr.  Miles  A.  Fuller,  for  appel- 
lant; cited  Moshier  v.  Norton,  83  111.  519;  100  111.  63. 

An  objection  to  the  admission  of  alleged  newly  discovered 
evidence  on  the  groand  that  it  consists  of  the  testimony  of 
witnesses  who  have  been  once  examined  is  well  taken :  Bug- 
gies V.  Eddy,  11  Blatchf.  524;  Jones  v.  Porefoy,  1  Vernon,  45; 
Finley  v.  Tyler,  3  T.  B.  Monroe,  400;  Brewer  v.  Bowman,  3 
J.  J.  Marshall,  492;  Rogers  v.  Marshall,  15  Chicago  Legal 
News,  51. 

Mr.  H.  BiGELOw  and  Mr.  0.  0.  Wilson,  for  appellees. 

Lacey,  p.  J.  This  case  has  been  twice  in  the  Supreme 
Court,  and  will  be  found  reported  in  83  111.  519,  and  100 
111.  63.  The  suit  was  a  bill  in  equity  brought  by  appellant 
to  foreclose  a  mortgage  which  he  held  upon  the  land  of  ap- 
pellee, Norton,  to  which  the  latter  filed  an  answer  setting  up 
that  usury  existed  in  the  inception  of  the  contract  by  which 
the  original  debt  was  created,  and  for  that  reason  claiming 
a  rebate  of  all  the  interest;  also  setting  up  that  the  appel- 
lant had  taken  possession  of  the  mortgaged  premises  in  1862, 
and  had  received  the  rents  and  profits  to  an  extent  equal 
to  the  entire  debt  The  cause  was  tried  on  three  issues, 
and  prior  to  the  first  appeal  the  court  found  that  the  con- 
tract was  usurious,  and  that  the  appellant  had  received  out 
of  the  rents  and  profits  enough  to  satisfy  the  debt,  with  the 
exception  of  about  $30,  and  decreed  accordingly.  From  the 
decree  the  appellant  took  an  appeal  to  the  Supreme  Court, 
and  upon  a  hearing  in  that  court  the  decree  of  the  circuit 
court  was  reversed  and  the  cause  remanded  for  a  rehearing. 
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the  Supreme  Court  finding  that  there  was  no  uBurj  in  the 
contract,  and  that  the  appellant  should  be  charged  with  the 
rents  and  profits  actually  received,  or  what  might  have  been 
received  by  the  use  of  reasonable  diligence,  less  the  taxes  and 
necessary  repairs,  and  would  be  answerable  only  for  gross 
neglect,  which  might  result  in  loss  to  the  mortgagor  whose 
possession  appellant  held.  See  83  111.  519.  The  case  was 
again  heard  in  the  circuit  court  upon  the  same,  and  some  addi- 
tional evidence  taken  on  the  question  of  usury  as  well  as  the 
question  of  rents  and  profits;  and  on  rendering  another  decree 
it  found  that  there  was  no  usury  in  the  contract,  in  harmony 
with  the  holding  of  the  Supreme  Court;  but  the  court  then 
departing  from  the  rule  of  the  Supreme  Court,  further  held 
that  it  could  not,  from  the  evidence,  find  the  amount  of  the 
actual  products  of  said  land,  or  the  value  thereof  for  the  years 
1862  to  1879,  inclusive,  and  discarding  the  rule  of  actual  re- 
ceipts from  the  evidence  found  the  reasonable  rent  as  follows: 
for  the  years  1862  and  1863,  at  $1  per  acre;  for  the  years  1864 
to  1867,  inclusive,  $3  per  acre,  and  from  the  year  1868  to  1879, 
inclusive,  $3.50  per  acre;  and  the  case  being  referred  to 
the  master  to  state  the  account  on  that  basis,  the  latter  re- 
ported that  the  entire  mortgage  and  interest  had  been  paid  by 
the  rents  and  profits,  and  the  appellant  re-imbursed  for  all  ex- 
penditures on  account  of  taxes  and  necessary  repairs,  and  that 
besides  that  amount  there  was  due  appellee  the  sum  of 
$2,111.62,  which  report  was  approved  and  the  bill  dismissed; 
upon  appeal  to  this  court  the  decree  was  affirmed,  and  further 
appeal  was  taken  to  the  Supreme  Court.  In  the  Supreme 
Court,  cross-errors  were  assigned,  to  the  effect  that  the  court 
below  erred  in  not  finding  usury.  The  Supreme  Court  upon 
hearing,  reversed  the  decree  of  the  appellate  court  and  ordered 
it  to  reverse  the  decree  of  the  circuit  court.  The  Supreme 
Court  held  on  the  last  appeal  as  well  as  the  first  that  there 
was  no  usury  in  the  contract,  and  though  some  additional  evi- 
dence had  been  taken,  the  case  on  that  question  was  not  sub- 
stantially variant  from  what  it  was  when  it  was  before  it  on 
the  first  appeal.  It  was  further  held  that  the  circuit  court 
erred  in  adopting  the  reasonable  rental  value  of  the  lands  as 
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the  proper  basis  npon  wiiich  to  charge  appellant,  instead  of 
the  actual  receipts  as  prescribed  by  the  Supreme  Court  when 
•  the  case  was  there  on  the  first  appeal.  This  court  having  re- 
versed the  decree  of  the  circuit  court  and  remanded  the  cause, 
the  court  below  proceeded  to  hear  and  determine  the  case  on 
the  same  evidence,  together  with  some  additional  evidence, 
which,  however,  does  not  greatly  change  the  case  from  what 
it  was  at  the  last  trial  by  that  court.  Instead  of  following 
the  directions  of  the  Supreme  Court  in  regard  to  charging 
appellant  with  actual  receipts,  the  court  below  adopted  in  its 
interlocutory  order  another  and  different  rule,  as  follows:  for 
the  years  1865  to  1870,  inclusive,  it  directed  the  master  to  first 
ascertain  the  number  of  bushels  of  corn  and  oats  received  by 
appellant  during  the  years  after  1870,  so  far  as  he  might  be 
able,  and  adding  the  same  together  and  dividing  the  gross 
number  of  bushels  by  the  number  of  years,  the  quotient  should 
be  the  basis  of  corn  and  oats  presumed  to  have  been  delivered 
to  appellant,  as  his  rent  for  each  year  from  1865  to  1870,  in- 
clusive, and  appellant  should  be  charged  with  the  market  value 
of  said  crops  at  Galva  during  each  year,  deducting  the  expense 
of  marketing  the  same,  taking  the  average  market  price  be- 
tween  December  1st  and  March  Ist  of  each  year.  From  the 
years  1871  to  1881  inclusive,  the  master  should  take  appellant's 
evidence  and  his  witnesses. 

The  master  in  followino:  out  this  direction  took  the  averasre 
amount  of  corn  and  oats  raised  for  the  vears  1875  to  1881  in- 
elusive,  except  the  year  1877,  not  being  able  to  find  from  the 
evidence  for  the  other  years,  '71,  '72,  '73  and  '74,  the  amount 
raised,  and  fixed  the  average  amount  the  best  he  could. 

For  the  years  1862, 1863  and  1864,  the  master  attempted  to 
adjust  the  amount  chargeable  to  appellant  on  the  basis  of 
actual  receipts,  and  as  for  the  years  1862  and  1863,  we  think 
that  there  can  be  no  just  complaint  made  on  either  side. 
The  final  result  of  the  master's  finding  was  that  on  January 
1,  1874,  the  whole  of  appellant's  claim  was  paid  and  there 
was  due  appellee  $487.90,  and  that  at  the  date  of  the  decree, 
Nov.  9,  1883,  there  was  due  from  appellant  to  appellee  the 
sum  of  $10,524.10,  and  the  court  approved  the  report;  where- 


252  Appellate  Coubts  of  Illinois- 

Moflhier  y.  Norton  et  al. 

upon  complainant  Norton  in  the  cross-bill  remitted  the  snm 
of  $5,524.10  and  decree  was  rendered  against  appellant  for  the 
sum  of  $5,000,  that  the  same  be  paid  within  tea  days,  and 
that  appellant  deliver  np  possession  and  appellee  pay  costs. 
From  this  decree  appeal  is  again  taken  by  Moshier  to  this 
court. 

The  appellee  assigns  cross-errors  and  again  insists  on  his 
claim  of  usury.  We  need  not  examine  that  question  farthei 
as  it  has  been  finally  put  to  rest  by  the  decision  of  the  Su- 
preme Court,  when  the  case  was  last  before  it,  adversely  to 
appellee.     100  111.  63. 

In  accordance  with  such  decision  we  mnst  hold  that  there 
was  no  usury  in  the  contract.  There  is  no  additional  evidence 
to  in  any  manner  change  the  features  of  the  case  from  what 
it  was  on  the  first  and  second  hearing  in  respect  to  the  ques- 
tion of  usury. 

As  respects  the  question  of  the  right  of  the  court  below  to 
make  the  interlocutory  order  by  which  the  master  was  direct- 
ed to  assume  the  average  of  tlie  grain  raised  in  certain  years 
subsequently  to  1870  as  the  amount  that  was  raised  and  re- 
ceived by  appellant  for  each  year  of  the  years  1865  to  1870 
inclusive,  we  feel  bound,  under  the  decisions  of  the  Supreme 
Court  rendered  in  this  case,  to  hold  that  it  was  error  in  the 
court  below  to  so  order.  By  this  order  the  court  virtually 
excluded  and  threw  away  all  the  evidence  in  the  case  as  to  the 
actual  receipts  for  those  years  given  by  appellant  himself  and 
his  agent  Dunn  and  his  tenant  Osgood,  and  assumed  to  de- 
cide the  amount  of  the  rents  and  profits  received  on  a  theo- 
retical basis  of  a  most  uncertain  character,  and  almost  certain 
to  produce  erroneous  results.  It  might,  under  a  certain  state 
of  the  evidence  bearing  on  the  amount  actually  received  for 
the  years  in  question,  be  competent  to  show  what  the  land  pro- 
duced in  the  years  subsequently  to  1870,  as  tending  to  show 
what  it  produced  before,  provided  it  was  also  shown  that  the  sea- 
sons were  the  same  in  character  and  that  the  same|  amount  of 
land  was  in  oats  and  corn  each  year  and  that  the  cultivation  and 
management  were  the  same.  But  in  accordance  with  the  views 
of  the  Supreme  Court  such  evidence,  in  face  of  the  positive 
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evidence  of  appellant  and  his  witnesses,  shonld  have  but  little 
if  any  weight.  The  error  of  the  circuit  court  in  making  such 
order  was  in  substance  the  same  as  made  by  the  same  court 
in  deciding  to  throw  away  all  the  evidence  in  regard  to  actual 
receipts,  and  in  adopting  as  a  basis  the  rental  value  of  the  land 
for  a  series  of  years,  for  which  error  the  Supreme  Court  re- 
versed the  decree  and  ordered  the  cause  to  be  remanded. 

In  fact  we  think  it  would  be  much  more  just  to  appellant 
it  the  evidence  of  the  actual  receipts  is  to  be  discarded,  to 
adopt  the  reasonable  rental  value  as  a  basis,  than  the  rule 
adopted  by  the  court  below.  There  would  not  be  so  much 
liability  to  do  injustice. 

But  why  did  the  court  below  need  to  find  the  amount  of 
corn  and  oats  raised  on  the  land  for  each  oi  the  years  from 
1865  to  1870  inclusive? 

Tlie  court  gives  no  reason,  as  did  the  court  where  the  prior 
interlocutory  order  was  made,  and  that  was,  that "  the  court  can 
not,  from  the  evidence,  find  tlie  amount  of  the  actual  products 
of  the  said  land  or  the  value  thereof  for  these  years';"  but  we 
suppose  the  reason  was  the  same. 

By  reference  to  the  opinion  of  the  Supreme  Court,  100  111. 
69,  we  find  the  following  language  in  answer  to  a  similar  ques- 
tion when  speaking  in  reference  to  the  account-  rendered  by 
appellant  of  the  rents  in  dollars  and  cents  received  for  those 
years,  as  follows:  "When  we  have  the  amount  of  the  money 
received,  what  need  for  the  number  of  bushels  of  grain 
raised?  All  utility  that  we  can  see  would  be  in  the  way  of 
furnishing  a  test  for  the  determining  of  whether  the  full  amount 
of  money  had  been  received  which  ought  to  have  been  received. 
But  because  that  test  was  not  furnished,  it  is  not  to  be  as- 
sumed that  if  it  had  been,  it  would  have  shown  complainant 
did  not  get  his  one  third  share  of  the  crops;  and  even  if  it 
had  shown  that,  it  would  not  have  shown  that  it  was  through 
any  willful  default  or  gross  negligence  of  complainant  that  he 
failed  to  receive  more  than  he  did."  ♦  ♦  *  «  Complainant 
renders  an  account  of  the  amount  of  the  actual  receipts  for 
each  one  of  the  years,  but  is  not  able  to  tell  the  number  of 
bushels  of  grain  raised  in  any  year,  and  because  of  the  inef- 
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ficiency  of  the  evidence  to  ascertain  the  amount  of  the  actual 
products  of  the  land  from  year  to  year,  or  the  value  thereof, 
complainant  seems  to  have  been  charged  with  a  supposed  rental 
value  instead  of  with  actual  receipts." 

The  court  then  shows  that  the  evidence  of  the  complainant 
was  corroborated,  and  that  he  used  all  the  care  that  he  need  use 
under  the  circumstances,  and  if  there  were  any  laches  it  was 
chargeable  to  appellee  instead  of  complainant.  That  the  pre- 
sumption of  honesty  must  be  indulged  in  in  favor  of  appel- 
lant's account,  and,  in  short,  his  account  rendered  for  the 
years  in  question,  which  included  the  years  from  1865  to 
1870  inclusive,  should  be  allowed  as  he  had  rendered  it,  and 
he  should  be  alone  charged  on  that  basis. 

We  have  examined  the  evidence  carefully,  and  as  respects 
the  account  for  the  last  mentioned  years,  we  see  nothing  in 
the  present  record  to  in  any  way  materially  change  the  status 
of  the  evidence  as  it  appeared  in  the  Supreme  Court  when  last 
there.  It  therefore  necessarily  follows  that  the  opinion  of  the 
Supreme  Court  should  have  been  followed  by  the  court  below 
as  respects  those  years,  and  in  not  doing  so  the  court  erred. 

As  to  all  the  rents  and  profits  charged  to  appellant  by  the 
master  subsequently  to  the  year  1870  there  does  not  appear 
to  be  any  complaint  made  by  either  party^  and  in  fact  we  do 
not  see  that  there  could  be  any;  it  therefore  is  not  neces- 
sary for  us  to  examine  the  accounts  for  those  years  further, 
and  to  approve  the  finding  of  the  master  in  regard  thereto. 
We  are  also  satisfied  with  the  finding  of  the  master  in  respect 
to  his  adjustment  of  the  account  for  the  years  1862  and  1863. 
We  now  come  to  the  account  of  profits  for  the  year  1864,  over 
which  there  seems  to  be  the  most  serious  dispute. 

Appellant  charged  himself  with  having  received  10,765 
bushels  of  corn  for  that  year  at  38  cents  per  bushel,  of  which 
amount  he  had  shipped  and  sold  2,993  bushels  and  received 
therefor  net,  38  cents  per  bushel,  and  no  hay.  The  master,  in 
making  up  his  account,  charges  appellant  with  16,000  bushels 
of  corn  received,  and  50  tons  of  hay  at  $8  per  ton,  and  the 
master  charges  $33.65  more  for  wheat  than  appellant  charges 
himself  with,  and  $.11  less  for  apples.    We  have  examined  all 
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the  evidence,  and  have  arrived  at  the  conclusion  that  the  mas- 
ter has  overcharged  as  to  the  quantity  of  com.  The  master 
seems  to  have  taken  nearly  the  highest  estimate  of  any  of  the 
witnesses  as  to  the  amount  of  corn  raised,  and  besides,  charged 
to  appellant  all  the  com  raised  on  the  farm,  overlooking  the 
fact  that  Lewis  Osgood  cultivated  40  to  45  acres,  paying  one 
third  for  rent,  and  he  testifies  that  his  corn  yielded  some  40 
bushels  to  the  acre.  The  master's  report  would  seem  to 
charge  appellant  with  the  entire  corn  raised  by  Osgood, 
whereas  only  one  third  should  have  been  so  charged.  The 
evidence  that  there  were  300  or  more  acres  of  corn  raised 
on  the  farm,  and  that  it  would  yield  60  bushels  per  acre,  rests 
alone  upon  the  mere  estimate  of  witnesses  as  to  the  quantity 
of  land  and  the  amoant  of  the  yield,  and  some  collateral  ad- 
missions of  appellant  and  Dunn,  his  agent,  also  based  on  such 
estimate. 

Nothing  is  more  deceptive  than  such  guess  work  as  this, 
and  it  is  very  weak  evidence  upon  which  to  base  an  estimate. 

On  the  other  hand,  appellant  and  Dunn  claim  to  have 
measured  the  corn,  but  as  the  corn  was  fed,  and  some,  prob- 
ably not  a  large  quantity,  fed  from  the  stocks  and  never  gath- 
ered, it  is  claimed  it  was  never  measured.  But  it  is  easy  to 
measure  corn  in  the  crib,  and  cribbing  was  built  for  about 
8,000  bushels,  which  we  understand  from  the  evidence  was 
used.  Tliat  portion  of  the  corn  left  in  the  field  could  only 
be  estimated,  but  having  gathered  nearly  all  the  com,  and 
shelled  and  weighed  nearly  three  thousand  bushels,  Dunn 
would  certainly  be  in  a  better  position  to  know  the  actual 
amount  of  corn  than  any  person  who  should  merely  estimate 
it  in  the  field;  and  as  the  Supreme  Court  say  the  accounts 
of  the  appellant  must  be  looked  upon  as  having  been  hon- 
estly rendered,  we  feel  that  the  master  has  largely  overesti- 
mated the  amount  of  the  corn  raised.  Concerning  the  oats 
there  is  no  dispute  either  as  to  qtiantity  or  price.  We  are  not 
disposed  to  find  fault  with  the  charge  of  hay  or  wheat,  made 
by  the  master.  The  price  per  bushel  received  for  the  corn 
sold,  38  cents,  is  correct.  As  to  the  balance,  the  price,  the 
average  price  of  the  corn  about  the  time  it  was  being  fed  to 
appellant's  stock  would  seem  to  be  the  proper  rule. 
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The  point  made  that  the  special  master  was  a  partner  of 
one  of  the  attorneys  of  the  appellee,  and  hence  interested  and 
not  qualified  to  act  as  master  in  the  case,  need  not  be  decided, 
as  the  case  will  be  reversed  on  other  grounds,  and  when  the 
case  is  again  referred,  it  can  be  sent  to  the  regnlar  master,  or 
some  special  master  not  at  all  interested  or  prejudiced.  For 
the  reasons  above  indicated,  the  decree  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Beversed  and  remanded. 


Oeobge  W.  Brent 

» 

V. 

72  MO  "  Kenneb  Brent. 

Dbgreb  of  fboof  IK  CIVIL  CAUSE. — An  instruction  in  a  civil  action 

that  ''before  the  plea  of  self-defenae  can  avail  the  defendant  as  a  defense,  it 

is  incumbent  on  the  defendant  to  prove  to  the  satisfaction  of  the  juiy  by  a 

preponderance  of  the  evidence  in  this  case,  that  the  defendant  shot  the 

plaintiff  in  the  necessary  or  apparently  necessary  defense  of  the  person 

of  defendant.'*    Held^  that  as  the  juiy  were  only  required  to  believe  from 

a  preponderance  of  the  evidence  and  not  to  be  satisfied   by  the  proofs,  the 

instruction  imposed  a  higher  degree  of  proof  than  is  required  by  law. 

r 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  John  J.  Glenn,  Jadge,  presiding.  Opinion  filed  Feb- 
ruary 29,  1884. 

This  was  an  action  in  trespass  by  the  appellee  against 
the  appellant  for  shooting  both  appellee  and  his  horses.  The 
first  count  charges  appellant  with  shooting  appellee,  from 
which  he  was  greatly  injured  and  suffered,  laying  the  damages 
at  $10,000.  Second  count  for  shooting  appellee's  horse  worth 
$150,  from  which  the  horse  died,  laying  the  damages  at  $500. 
The  fourth  count  charges  appellant  with  shooting  another 
horse  by  which  appellee  was  damaged  $100.  Pleas  not  guilty 
and  to  the  1st  and  2d  counts  non-assault.  There  was  judg- 
ment for  appellee  for  the  sum  of  $3,298.72  and  7-11  of  a  cent 
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It  is  claimed  that  the  verdict  was  excessive;  for  the  reason 
that  there  being  a  general  ad  damnwm  of  $11,000,  the  judg- 
ment can  not  be  sustained  for  injury  done  the  horses  because 
these  special  counts  are  not  large  enough  in  their  claim.  The 
actual  damages  to  the  colts  being  only  $140,  the  balance  must 
be  vindictive  damages,  and  therefore  the  right  of  appellee  to 
recover  must  be  based  on  injury  to  himself;  and  that  is  en- 
tirely unsupported  from  the  evidence,  $75  only  being  for 
medical  attendance,  the  rest  being  guess  work.  Tliere  is  no 
evidence  to  support  the  claim  for  damages  to  the  person.  It 
is  claimed  by  appellant  that  he  fired  his  pistol  at  appellee 
while  the  latter  was  beating  him  over  the  head  with  a  stick 
about  four  feet  long,  an  inch  and  a  quarter  to  an  inch  and  a 
half  in  diameter  at  top,  tapering  a  little  at  the  other  end;  had 
struck  appellant  four  or  five  licks.  The  appellee  testified  that 
the  attack  was  not  in  self-defense;  that  the  appellant  first 
struck  him  with  a  club  or  piece  of  rail  and  wounded  him  on  the 
right  forehead,  and  thereupon  caught  his  right  pantaloons 
pocket  with  his  left  kand  and  run  his  right  hand  into  his  pants 
pocket,  and  that  he  knew  he  was  in  the  act  of  drawing  a  re- 
volver; that  to  prevent  him  from  drawing  his  revolver  he 
struck  appellant  probably  four  blows  on  the  head  and  arms 
with  his  cane,  then  turned  away  and  had  gone  tiiree  or  four 
steps  when  the  appellant  came  up  behind  exclaiming  '^  ^^  the 
Etert)al!"  and  as  appellee  turned  he  was  shot  by  appellant; 
appellee  was  shot  through  the  joint  and  muscles  of  the  right 
shoulder;  the  result  might  have  been  serious,  and  may  c^use 
trouble  yet;  it  might  interfere  with  the  motion  of  the  arm. 

There  seems  to  be  a  palpable  contradiction  in  the  witnesses. 

It  is  claimed  that  the  court  erred  in  giving  appellee's  Ist,  2d, 
3d,  4th,  5th  and  8th  instructions.  The  3d  instruction  is  as  fol- 
lows: "  The  jury  are  instructed  that  before  the  plea  of  self-de- 
fense can  avail  the  defendant  as  a  defense  it  is  incumbent  on 
the  defendant  to  prove  to  the  satisfaction  of  the  jury  by  a  pre- 
ponderance of  the  evidence  in  this  case  that  the  defendant, 
Greorge  W.  Brent,  shot  the  plaintiff  in  the  necessary  or  ap- 
parently necessary  defense  of  the  person  of  the  defendant" 

The  other  instructions  will  be  noticed  in  the  opinion. 

Vau  Xrv.     17 
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Messrs.  Stewabt  &  Stewart,  Messrs.  Porter  &  Porter 
and  Messrs.  Grier  &  Drydek,  for  appellant;  cited  Graves 
V.  Colwell,  90  III.  618;  Herrick  v.  Gary,  83  111.  89;  Alexan- 
der V.  The  People,  96  111.  102. 

Mr.  Wm.  0.  NoROROss  and  Mr.  J.  W.  Davidson*,  for  ap- 
pellee; cited  Mitchell  v.  MilhoUand,  106  111.  175;  Murphy  v. 
The  People,  37  111.  447;  Peri  v.  The  People,  65  111.  17;  Far- 
well  V.  Warren,  51  111.  468;  Love  v.  Moore,  45  111.  12;  Van- 
dermark  v.jThe  People,  47  111.  122;  Logg  v.  The  People,  92 
111.  598;  Gilmer  v.  Eubank,  13  111.  271. 

Lacey,  p.  J.  We  think  there  was  fatal  error  on  the  part 
of  the  court  in  giving  the  3d  of  appellee's  instractions. 

It  was  erroneous  in  telling  the  jury  that  they  must  he  sat- 
ined by  a  preponderance  of  the  evidence.  This  was  a  civil 
action,  and  the  jury  were  only  required  to  find  from  a  pre- 
ponderance of  the  evidence  that  the  plea  of  self-defense  was 
made  out.  An  instruction  similar  to  this  was  condemned  in 
Ruflf  V.  Jarrett,  94  111.  475.  In  commenting  on  the  instruc- 
tion, the  court  say:  "It  imposed  a  higher  degree  of  proof 
than  is  imposed  by  law.  The  jury  were  only  required  to  be- 
lieve from  a  preponderance  of  the  evidence,  and  not  to  be 
satisfied  by  the  proofs,  as  the  instruction  requires.  Satisfac- 
tory evidence  almost  excludes  doubt,  whilst  a  belief  from  a 
preponderance  of  the  evidence  does  not,  but  leaves  the  balance 
in  the  minds  on  one  side  of  the  proposition." 

For  this  error  alone,  the  judgment  must  be  reversed.  It  is 
claimed  that  the  error  was  cured  by  other  instructions  given  by 
the  court,  both  on  the  part  of  appellant  and  appellee,  but  we 
think  that,  under  the  close  state  of  the  evidence,  the  error 
would  not  be  cured  thereby.  The  instrnctions  should  be  con- 
sistent and  harmonious,  and  the  law  correctly  given. 

Some  complaint  is  made  that  the  conrt  erred  in  giving  the 
instructions  for  appellee,  that  authorized  the  jury  to  aggregate 
the  proof  in  all  the  acts  of  trespass  charged,  under  one  count, 
or  what  was'the  same,  to  recover  a  greater  amount  under  the 
counts  for  killing  the  horses  than  was  claimed  in  those  counts, 
when  the  defendant  might  not  have  been  found  guilty  on  the 
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other  connt  for  personal  injury.  "We  do  not  deem  it  neces- 
sary to  spend  time  to  examine  this  question,  as  the  judgment 
will  be  reversed,  and  the  declaration  can  be  amended  so  as  to 
cure  any  such  error  hereafter,  if  appellee  so  desires.  We  see 
no  serious  error  in  the  giving  of  the  appellee's  first  instruction 
in  regard  to  the  question  of  malice.  The  fourth  instruction 
should  have  been  so  modified  as  to  allow  recovery  under  the 
circumstances  stated,  that  appellee  had  provoked  the  quarrel 
by  first  striking  appellant  with  a  club,  if,  after  striking,  he 
had  in  good  faith  declined  any  further  combat.  Kinney  v. 
The  People,  Chicago  Legal  News,  169,  Feb.  2, 1884. 

We  see  no  serious  fault  with  the  other  of  appellee's  instruc- 
tions complained  of.  The  court,  as  we  think,  did  not  err  in 
refusing  the  first  and  second  appellant's  refused  instructions, 
or  the  third. 

For  the  reasons  above  stated,  the  judgment  is  reversed  and 
the  cause  remanded.  ' 

Eeversed  and  remanded. 


William  Taylob 

V. 

Holmes  S.  Beach. 

1.  Scheduling  of  property  by  debtor — Construction  op  stat- 
ute.—  The  court  is  of  opinion  that  the  true  construction  of  section  14,  chap- 
ter 52,  of  the  statute  in  force  July  1,  1877,  in  regard  to  the  scheduling  of 
property  by  the  debtor,  is  that  the  debtor  need  only  swear,  when  making 
hiri  affidayit,  that  the  schedule  contains  a  list  of  all  his  personal  property  in 
the  terms  of  the  law,  on  the  day  of  the  date  of  the  oath.  Whether  the  debtor 
in  any  case  delays  making  his  schedule  until  he  loses  his  right  of  exemption 
under  the  statute,  is  another  question;  but  whenever  valid,  the  affidavit  so 
far  as  relates  to  the  date  of  the  ownership  of  property  would  be  equally  valid 
when  referring  to  the  same  date. 

2.  Schedule  op  property — Estoppel. — Where  appellee,  the  sheriff, 
insisted  that  apx>ellant  lost  his  right  to  make  a  schedule  because  he  refused 
to  make  one  when  demand  was  first  made  on  him  for  property,  which  fact 
appellant  denied,  the  schedule,  made  subsequently,  should  not  be  excluded 
on  that  ground  while  the  fact  of  refusal  is  denied  and  is  a  question  before  the 
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jury,  even  if  the  validity  of  the  schedule  depended  upon  the  fact  being 
found  for  appellee,  as  contended  for  by  him;  the  fact  that  the  sheriff  ac- 
cepted snch  schedule,  appointed  appraisers,  who  acted  under  it  and  ap- 
praised the  property,  would  estop  him  from  averring  that  the  schedule  was 
not  made  in  apt  time. 

Appeal  from  the  Circnit  Conrt  of  Whiteside  countv;  the 
Hon.  John  V.  Eustace,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 29,  1884. 

This  was  an  action  in  replevin  by  appellant  against  ap- 
pellee to  recover  the  possession  of  a  quantity  of  personal 
property,  consisting  chiefly  of  household  goods  and  harness 
material,  commenced  June  21,  1883. 

Appellee  plead  ^lon-cepiiy  non-detinety  property  in  defend- 
ant, and  thtit  he  was  sherifl'  of  Whiteside  county,  and  seizer 
of  the  same  by  virtue  of  an  execution  issued  from  the  circuit 
court  of  said  county  on  the  6th  day  of  June,  1883;  and  judg- 
ment in  favor  of  the  First  National  Bank  of  Morrison  against 
appellant  and  Hugh  A.  Boyd,  for  the  sum  of  $600  and  costs, 
on  that  day  recovered. 

It  appears  that  appellant  was  a  resident  of  Morrison,  and 
was  the  head  of  a  family  and  resided  with  the  same,  and  that 
the  goods  were  his  and  used  as  household  goods.  That  de- 
mand was  duly  made.  That  appellee  seized  the  harness  ma- 
terial on  the  6th  day  of  June,  1883;  he  put  the  household 
goods  in  the  sheriff's  office  and  the  harness  material  in  the 
bam  and  kept  them  till  replevied,  having  the  household  goods 
about  a  week.  'Ihe  appellee  showed  on  the  trial  the  judg- 
ment and  execution,  the  levy  on  the  harness  material  being 
June  6th,  and  household  goods  June  14th,  '83. 

Appellant  being  further  sworn,  testified  that  on  the  6th  of 
June,  appellee  having  seized  the  goods  on  the  execution, 
served  the  papers  on  him,  and  he  went  out  of  the  blacksmith 
shop,  where  appellant  and  the  jailor  and  he  were,  and  came 
back  in  about  half  an  hour,  or  twenty  minutes,  and  asked  him 
if  he  should  schedule,  and  appellee  said  he  would  have  to 
schedule;  said  he,  appellee,  would  take  counsel  and  see;  he 
then  went  down  and  came  back  and  said  appellant  would  have 
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to  schedule,  when  the  latter  asked  him  when  and  how,  and  he 
said  in  the  morning.  Appellee  left  that  evening  for  Chicago, 
and  appellant  did  not  see  him  any  more  till  he  got  back,  on 
Saturday  or  Monday  following  Wednesday,  the  day  the  goods 
were  taken.  The  schedule  was  completed  on  the  7th  of  June, 
about  six  o'clock,  and  shown  to  the  deputy  sheriff,  who  had 
the  goods,  and  at  his  suggestion  it  was  copied  off  and  handed 
to  the  deputy  on  the  morning  of  the  8th,  it  being  sworn  tc 
on  that  day.  The  schedule  and  oath  were  in  proper  form. 
The  property  was  only  appraised  by  three  householders,  on 
the  9th  of  June.  On  the  trial  of  the  issue,  the  appellant  of- 
fered in  evidence  the  schedule,  which  was  excluded  by  the 
court  from  the  jury  on  the  grounds  that  it  did  not  purport  tc 
show  all  the  property  owned  by  the  debtor  on  the  6th  of  June. 
1883,  to  which  ruling  the  appellant  at  that  time  duly  excepted. 
Appellant  further  offered  to  prove  that  the  schedule  was  true 
according  to  its  purport,  and  that  the  list  contained  in  the 
schedule  was  all  the  personal  property  appellant  had  on  the 
6th  day  of  June,  1883,  the  day  the  execution  came  to  appel- 
lee's hands,  and  again  offered  the  schedule  in  evidence,  and 
appellant  offered  to  prove  that  after  the  schedule  had  been 
given  to  the  sheriff,  and  the  appraisement  made,  he  selected 
the  goods  in  controversy  as  exempt  from  sale,  and  so  notified 
appellee  and  demanded  possession  of  them  from  him,  but  that 
it  was  refused ;  that  appellee  received  the  schedule  and  ac- 
cepted the  same  on  the  8th  of  June,  and  summoned  three 
householders  named  therein,  and  caused  the  list  of  property 
to  be  appraised  by  said  householders  on  the  9th  day  of  June, 
1883.  To  each  of  which  said  offers  of  proof  the  appellee's 
counsel  objected  and  the  objection  to  each  was  sustained  by 
the  court,  to  which  ruling  appellant  by  his  counsel  duly  ex- 
cepted. The  jury  then  found  by  their  verdict  that  on  the  6th 
of  June,  1883,  the  property  in  question  was  appellant's,  and 
liable  to  appellee's  execution,  set  out  in  the  pleading.  The 
motion  for  a  new  trial  was  overruled  and  judgment  rendered 
against  appellant  on  the  verdict,  and  the  cause  is  brought  here 
by  appeal  to  reverse  it. 
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Messrs.  Bestnett  &  Gueen,  and  Mr.  William  Lane,  for 
appellant;  cited  Watson  v.  Simpson,  5  Ala.  233;  Blair  v. 
Parker,  4  Bradwell,  414. 

Exemption  laws  should  be  liberally  constraed  toward  the 
debtor:  Thompson  on  Homesteads  and  Exemptions,  §§  4, 
730;  Good  v.  Fogg,  61  111.  450;  Deere  v.  Chapman,  25  111.  612. 

Mr.  O.  F.  WooDBUFF  and  Mr.  J.  D.  Andrews,  for  appel- 
lee; cited  Cook  v.  Scott,  1  Gilm.  342;  McCluskey  v.  Mc- 
Neely,  3  Gilm.  578;  Bingham  v.  Maxcy,  15  III.  290;  The 
People  V.  Palmer,  46  111.  393;  Chapin  v.  Hoel,  11  Brad  well, 
310. 

I 

Laoet  p.  J.  The  only  question  presented  in  the  record  is, 
did  the  court  err  in  excluding  the  schedule  made  out  by  the 
appellant  and  delivered  to  the  sheriff }  The  objection  nrged 
against  the  schedule  is  that  it  did  not  show  on  its  face 
that  it  contained  a  list  of  all  appellant's  property  of  every 
kind  and  nature,  owned  by  him  on  the  6th  day  of  June 
1883,  the  day  on  which  the  execution  came  to  the  appellee's 
hands,  and  the  day  on  which  the  demand  was  made  by  him 
of  appellant,  for  property  out  of  which  to  satisfy  it.  In  this 
instance  the  day  of  the  receipt  of  the  execution  and  the  de- 
mand for  the  property  coincided.  The  proper  solution  of 
this  question  depends  upon  the  proper  construction  of  section 
14  of  Chap.  52  R  S.,  in  force  July  1,  1877,  in  regard  to  the 
schednling  of  property  by  the  debtor.  It  is  as  follows: 
"  Whenever  any  debtor,  against  whom  an  execution,  writ  of 
attachment  or  distress  warrant  has  been  issued,  desires  to 
avail  himself  or  herself  of  the  benefit  of  this  act,  he  or  she 
shall  make  a  schedule  of  all  of  his  or  her  personal  property 
of  every  kind  and  character,  including  money  on  hand  and 
debts  due  and  owing  to  the  debtor,  and  deliver  the  same  to 
the  officer  having  the  execution,  writ  of  attachment,  or  dis- 
tress warrant,  which  said  schedule  shall  be  subscribed  and 
sworn  to  by  the  debtor,  and  any  property  owned  by  the 
debtor  and  not  included  in  said  schedule  shall  be  not  ex- 
empt as  aforesaid.    And  thereupon  the  officer  having  the  exe- 
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cation,  writ  of  attachment,  or  distress  warrant,  shall  summon 
ihree  honseholders,  who,  after  having  sworn  to  fairly  and  im- 
partially appraise  the  property  of  the  debtor,  shall  fix  a  fair 
valuation  upon  each  article  contained  in  said  schedule,  and 
the  debtor  shall  then  select  from  such  schedule  the  articles 
he  or  she  may  desire  to  retain,  the  aggrega1;e  value  of  which 
shall  not  exceed  the  amount  exempt  to  which  he  or  she  may 
be  entitled,  and  deliver  the  remainder  to  the  officer  having 
the  writ;  and  the  officer  having  such  writ  is  hereby  authorized 
to  administer  the  oath  required  heroin  of  the  debtor  and  ap- 
praisers." 

It  will  be  seen  by  reference  to  the  above  statute  that  the 
schedule  is  not  required  in  terms  to  cover  the  ownership  of 
property  at  any  past  time  from  the  date  it  bears,  nor  that 
the  property  described  in  it  was  all  the  debtor  had  at  the 
time  the  execution  came  to  the  hands  of  the  officer,  nor  all 
he  had  when  the  sheriff  made  the  demand,  or  he  or  she  was 
first  requested  to  make  the  schedule,  or  any  time  other  than 
at  the  date  of  the  instrument  itself. 

In  the  absence  of  such  provision  we  would  not  feel  justi- 
fied in  holding  to  a  construction  that  would  add  such  a  clause 
to  the  section  of  the  statute,  nor  do  we  find  any  other  section 
warranting  such  a  construction.  It  seems  to  us  that  the  fair 
and  natural  meaning  of  the  statute  would  be,  that  the  debtor 
need  only  swear,  when  making  his  affidavit,  tliat  the  schedule 
contains  a  list  of  all  his  personal  property  in  the  terms  of 
the  law,  on  the  day  of  the  date  of  the  oath.  Whether  the 
debtor  in  any  case  delays  making  his  schedule  until  he  loses 
his  right  of  exemption  under  the  statute,  is  another  question ; 
but  whenever  valid,  the  affidavit,  so  far  as  relates  to  the  date 
of  the  ownership  of  property,  would  be  equally  valid  when 
referring  to  the  same  date. 

But  it  is  objected  that  this  construction  of  the  statute 
could  not  be  the  true  one,  because  it  would  leave  it  in  the 
power  of  the  debtor  to  evade  it  by  fraudulently  disposing  of  a 
portion  of  his  personal  property,  after  the  coming  of  the  exe- 
cution to  the  officer's  hands,  and  demand  and  notice  to  him, 
by  scheduling  the  balance  and    claiming  his  exemptions. 
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And  snch  a  result  according  to  the  argument,  the  legislature 
could  not  be  supposed  to  have  contemplated  in  passing  the 
statute.  We  think  this  is  not  a  suflScient  reason  for  the  giv- 
ing the  construction  of  the  statute  contended  for  by  appellee; 
besides  there  are  quite  as  many  obstacles  in  the  way  of  giv- 
ing the  construclion  of  the  statute  contended  for  by  him. 
The  debtor  might  innocently  dispose  of  a  portion  of  his 
property  after  the  oflScer  received  the  execution  and  be  by 
that  means  prevented  from  making  the  required  affidavit. 
The  law  gives  the  officer  the  right  to  levy  on  all  the  personal 
property  of  the  debtor  held  by  him  at  the  time  he  receives 
the  writ,  whether  in  the  hands  of  the  debtor  or  third  party, 
unless  it  is  exempt  under  the  statute,  or  unless  the  debtor 
schedules  it  according  to  law  and  selects  it  as  exempt  prop- 
erty, or  unless,  the  property  remaining  in  the  hands  of  the 
debtor,  he  fails  to  schedule,  when  any  portion  not  scheduled 
can  be  seized.  This  gives  the  officer  many  advantages  to 
protect  himself  against  fraud.  We  can  easily  see  that  ques- 
tions may  arise  as  to  the  right  of  the  debtor  to  select  exemp- 
tions after  fraudulently  disposing  of  a  portion  of  his  property 
while  the  execution  or  other  writ  is  in  the  officer's  hands,  and 
then  offering  his  schedule  and  demanding  exemptions  out 
of  what  remains,  but  no  snch  question  is  raised  on  this  record 
and  we  are  not  called  on  to  decide  any.  Even  in  such  case 
we  can  not  see  why  the  scliedule  should  not  be  admitted  in 
evidence  as  a  part  of  it,  and  particularly  where  tliere  are 
controverted  questions  of  fact  upon  the  determination  of 
which  its  validity  depends. 

The  appellee  raises  the  question  and  insists  that  the  appel- 
lant lost  his  right  to  make  a  schedule  because  ho  refused  to 
make  one  when  demand  was  first  made  on  him  for  property, 
which,  by  the  way,  is  denied  by  appellant.  We  can  not  see 
why  the  schedule  should  be  excluded  on  that  "ground  while 
the  fact  of  refusal  is  denied  and  is  a  question  before  the  jury, 
even  if  the  validity  of  the  schedule  depended  on  the  fact 
being  found  for  appellee  as  contended  for  by  him;  and  out- 
side of  that  question  it  would  seem  that  the  sheriff  should  be 
estopped  from  averring  that  the  schedule  was  not  made  in 
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apt  time,  having  accepted  it  and  appointed  appraisers  who 
acted  under  it  and  appraised  the  property,  and  having  in- 
sisted on  appellant  making  it  after  he  at  first  refused,  which 
the  latter  did.  For  the  error  on  the  part  of  the  court  below 
in  excluding  the  schedule  and  appraisement,  and  the  other 
evidence  offered  by  appellant  and  excluded  from  the  jury, 
the  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Chicago,  Milwaukee  &  St.  Paul  Bailboab  Company 

V. 

Almina  R.  Phillips. 

1.  Attornbt's  fees — Common  law  and  statutoby  nboligbnce. — A 
declaration  consisted  of  one  count  in  which  appellant  was  chargfed  with  kill- 
ing a  colt  on 'account  of  actual  negligence  in  ranning  a  train,  and  again, 
statutory  negligence  in  not  fencing  the  road.  There  was  evidence  tending 
to  show  the  appellant  guilty  of  actual  negligence  aside  from  the  question  of 
fencing.  The  court  instructed  the  jury  that  appellee  had  a  right  to  recover 
for  attorney's  fees  in  any  case  of  the  right  to  recover  for  the  killing;  of  the 
colt.  Held,  that  such  instruction  was  improper.  Recovery  of  attorney's 
fees  is  purely  a  statutory  right.  Attorney's  fees  could  only  be  recovered  if 
the  loss  of  the  colt  was  chargeable  to  the  statutory  negligence  in  not  fencing; 
but  if  the  loss  was  chargeable  to  common  law  negligence,  only  the  value  of 
the  stock  could  be  recovered,  and  not  attorney's  fees  in  addition. 

2.  Nbgltgbkcb — Duty  of  enginbbr. — If  an  engineer  or  person  con- 
ducting a  train  see  cattle  on  the  track  and  can  by  ordinary  care,  caution  and 
diligence  avoid  iigury  to  them,  he  is  bound  to  do  so,  and  if  he  fails  the  rail- 
road company  is  liable,  no  matter  if  the  owner  of  the  stock  was  negligent  in 
allowing  his  cattle  to  get  on  the  track. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  John  V.  Eustace,  Judge,  presiding.  Opinion  filed 
February  29,  1884. 

This  was  a  suit  commenced  by  the  appellee  against  the  ap- 
pellant to  recover  the  value  of  a  colt,  the  property  of  appellee, 
killed  by  the  locomotive  of  the  appellant  on  its  railroad  track. 

There  is  but  one  count  in  the  declaration,  and  in  that  the 


H    206 
68      80 


266  Appellate  Courts  op  Illinois. 

C,  M.  &  St.  p.  R.  R.  Co.  V.  Phillipa. 

appellant  is  charged  with  killing  the  colt  on*account  of  actual 
negligence  in  running  the  ti*ain,  and  again,  statutory  negli- 
gence in  not  fencing  the  road  as  the  statute  requires.  A 
claim  is  also  set  up  for  recovery  under  the  statute  requiring 
roads  to  be  fenced,  for  reasonable  attorney's  fees  for  such  serv- 
ices  as  the  attorney  for  the  plaintiff  should  perform  in  the 
case,  in  the  circuit  court  or  any  court  to  which  the  case  might 
beappealea.  The  verdict  shows  that  appellee  recovered  $110 
for  the  colt  and  $50  for  attorney's  fees. 

There  was  evidence  in  the  case  tending  to  show  that  the 
appellant  was  guilty  of  actual  negligence  outside  the  question 
of  the  fencing. 

The  6th  instruction  given  for  the  appellee  told  the  jury 
that  the  appellee  had  a  right  to  recover  for  attorney's  fees  in 
any  case  of  the  right  to  recover  for  the  killing  of  tlie  colt  and 
is  as  follows: 

"  If  you  find  from  the  evidence  that  the  plaintiff  is  entitled 
to  recover  in  this  action,  then  the  court  instructs  you  that  the 
plaintiff's  measure  of  damages  against  the  defendant  is  the 
fair  cash  value  of  the  colt  in  question,  at  the  time  and  place 
the  same  was  killed,  and  also  such  reasonable  attorney's  fees 
for  services  rendered  in  this  court,  as  you  may  believe  from 
the  evidence  the  plaintiff  is  entitled  to  recover." 

There  was  a  conflict  in  the  evidence,  whether  or  not  the 
gate  at  Bennett's  crossing,  where  it  was  claimed  the  colt  es- 
caped from]the  pasture  from  Bennett's  field  onto  the  railroad 
right  of  way  where  it  was  killed,  where  it  had  strayed  from 
Sheppardson's  pasture  where  the  colt  was  kept,  was  a  good 
and  lawful  gate.  If  the"*  gate  was  good,  then  the  appellant 
would  not  be  liable  unless  guilty  of  negligence  in  running 
the  train. 

And  it  was  claimed  by  appellee  that  even  if  the  gate  and 
fence  there  were  such  as  the  law  required,  yet  there  was  act- 
ual negligence  on  the  part  of  appellant  in  not  carefully  run- 
ning the  train,  by  means  of  which  the  colt  was  killed  and  the 
appellant  thereby  rendered  liable;  and  such  issue  was  fairly 
submitted  to  the  jury  by  appellee's  7th  and  10th  instructions 
and   appellant's  2d,  4th,  and  6th  instructions.     This  is  the 
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only  statement  of  facts  there  need  be  made  in  order  to  prop- 
erly decide  the  case,  except  as  are  steeled  in   the   opinion. 

Mr.  William  Lathrop,  for  appellant;  that  by  the  public 
policy  in  this  State,  an  express  statute  is  required  to  enable  a 
party  to  recover  attorney's  fees,  cited  Dowty  v.  Holtz,  85  111. 
625;  Litch  v.  Boyington,  84  111.  179. 

Mr.  N.  0.  Wakneb,  for  appellee;  that  a  complaint  is  not  to 
be  deemed  to  unite  several  causes  of  action,  simply  because  it 
sets  forth  several  grounds  on  which  the  defendant  might  be 
liable  in  respect  to  the  same  transaction,  cited  Walters  v.  Ins. 
Co.,  5  Hun,  343;  The  People  v.  Tweed,  63  N.  T.  Appeals,  200. 

Laoey,  p.  J.  The  judgment  in  this  case  will  have  to  be 
reversed  on  account  of  the  error  in  the  court  in  giving  the  6th 
instruction  on  the  part  of  the  appellee,  and  it  will  not  be  nec- 
essary to  notice  all  other  assignments  of  errors,  as  on  a  new 
trial  the  court  below  may  correct  them,  if  any. 

It  will  be  seen  by  the  two  issues  presented  by  the  double 
count  charging  the  appellants  with  common  law  negligence 
and  also  statutory  negligence  in  not  fencing,  and  by  the  evi- 
dence and  instructions,  that  it  is  impossible  to  tell  which  charge 
the  jury  fonnd  the  appellant  guilty  of  and  to  which  act  of 
negligence  the  death  of  the  colt  was  attributable. 

If  the  loss  of  the  colt  was  not  chargeable  to  the  want  of  a 
good  and  sufficient  fence,  and  was  chargeable  to  common  law 
negligence  in  running  the  appellant's  train,  then,  under  the 
statute,  it  is  plain  that  no  amount  could  be  recovered  for  at- 
torney's fees,  for  such  fees  can  be  recovered  only  where  the 
railroad  fails  to  fence  as  required  by  the  statute,  and  damage 
accrues  on  account  of  it,  for  the  recovery  of  attorney's  fees  is 
purely  a  statutory  right. 

Sec.  48,  Chap.  114  of  the  Revised  Statutes,  after  providing 
the  manner  in  which  railroads  shall  be  fenced,  then  further 
provides:  ^'when  such  fences  and  cattle  guards  are  not  made 
as  aforesaid,  or  when  such  fence  and  cattle  guards  are  not  kept 
in  good  repair,  such  railroad  corporations  shall  be  liable  lor 
all  damages  which  may  be  done  by  the^gents,  engines  or  cars 


268  Appellate  Courts  of  Illinois. 

C,  M.  &  St.  p.  R.  R.  Co.  V.  Phillips. 

of  snch  corporation,  to  snch  cattle,  horses,  hogs,  sheep  or 
other  stock  thereon,  and  reasonable  attorney's  fees  in  any 
court  wherein  suit  is  brought  for  such  damages  or  to  which 
the  same  may  be  appealed ;  but  where  such  fences  and  guards 
have  been  duly  made  and  kept  in  good  repair,  such  railroad 
corporation  shall  not  be  liable  for  any  such  damages  unless 
negligently  or  willfully  done." 

If  the  statute  did  not  contain  the  restrictive  clause,  there 
could  be  no  possible  doubt  that  no  recovery  for  attorney's  fees 
could  be  had  in  a  case  where  a  good  and  sufficient  fence  was 
built  and  maintained.  Then  do  the  words  "  but  where  such 
fence  and  guards  have  been  duly  made  and  kept  in  good 
repair,  such  railroad  corporation  shall  not  be  liable  for  any 
such  damages  unless  negligently  or  willfully  done,"  change 
the  law  and  make  the  company  liable  for  attorney's  fees  in  the 
case  of  negligence  or  willfulness,  and  not  through  want  of 
fence? 

The  purport  of  it  is  that  none  of  the  damages  specified  in 
the  first  part  of  the  section,  neither  the  value  of  the  stock 
nor  the  attorney's  fees,  shall  be  collected  unless  such  stock  is 
killed  "  negligently  or  willfully." 

The  statute  does  not  provide,  unless  it  be  by  necessary  im- 
plication, that  in  case  the  fence  is  good  and  sufficient,  and  the 
stock  is  killed  "  negligently  or  willfully,"  there  shall  be  re- 
covery for  the  value  of  the  attorney's  fee  and  the  stock. 
Is  it  a  necessary  implication  that  both  are  to  be  recovered  for? 
We  think  npt;  at  common  law,  only  the  value  of  the  stock 
could  be  recovered  for,  not  attorney's  fees;  and  the  legislature 
designed  by  this  restrictive  clause  to  make  it  clear  that  it  did 
not  intend  to  deprive  the  injured  partj'  of  his  remedy  at  com- 
mon law,  but  as  we  think,  did  not  intend  to  amend  the  com- 
mon law  so  as  to  enlarge  the  measure  of  damages  in  case  there 
was  no  fault  in  the  fencing. 

The  object  of  the  statute  was  to  compel  the  fencing  of  rail- 
roads in  the  State  and  remedy  the  evils  growing  out  of  theii 
remaining  unfenced ;  and  to  accomplish  its  aim  it  fixed apenalty 
by  the  way  of  enlarged  damages  in  case  of  loss  in  consequence 
of  the  fencing  not   being  done  and  kept  in  repair.     To  allow 
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damages  for  attorney's  fees  where  the  road  was  not  fenced, 
would  create  a  strong  incentive  on  the  part  of  a  railroad  cor- 
poration to  obey  the  law  in  regard  to  fencing,  but  it  would  not 
be  TTwre  obvious  that  the  legislature  intended  to  enlarge  the 
damages  by  allowing  attorney's  fees  to  be  collected  in  case  of 
negligence  in  killing  stock  where  there  was  no  fault  in  fenc- 
ing than  there  would  be  in  numerous  other  instances  where 
damages  may  occur  on  account  of  the  negligence  of  the  em- 
ployes of  railroad  companies;  attorney's  fees  under  this  sec- 
tion tot  being  collectible,  it  follows  that  the  6th  of  appellee's 
given  instructions  was  erroneous,  for,  by  that  instruction,  in 
case  any  recovery  was  had  on  any  ground,  the  jury  were  told 
that  appellee  had  the  right  to  collect  attorney's  fees.  The 
Appellate  Court  of  the  Third  District  has  taken  a  similar 
view  of  this  statute:  W.  St.  L.  &  P.  Ky.  Co.  v.  Neekirk,  13 
Bradwell,  387.  "We  see  no  objection  to  the  modification  of 
the  appellant's  second  and  third  instruction  by  striking  out 
the  words  "  willfully  and  maliciously,"  and  inserting  "  with 
want  of  ordinary  care,  caution  and  diligence." 

If  the  engineer  or  conductor  or  person  conducting  a  train 
see  cattle  on  the  track,  and  can,  by  ordinary  care,  caution  and 
diligence,  avoid  injury  to  them,  he  is  bound  to  do  so,  and  if 
he  fails,  the  corporation  is  liable,  no  matter  if  the  owner  of 
the  stock  was  negligent  in  allowing  the  cattle  to  get  on  the 
track;  but  if  the  owner  was  negligent  in  allowing  his  cattle 
to  get  on  the  track,  and  it  was  not  under  the  circumstances 
probable  that  the  stock  would  be  there,  the  engine  driver 
might  not  be  required  to  keep  so  sharp  a  lookout  to  discover 
the  cattle  as  he  otherwise  would.  T.  P.  &  W.  Ry.  Co.  v.  Bray, 
57  111.  514;  C.  &  A.  R  R  Co.  v.  Kellam,  92  111.  245;  C,  B. 
&  Q.  R  R  Co.  V.  Johnson,  103  111.  512.  The"  7th  of  ap- 
pellee's  instructions  is  erroneous  in  not  being  guarded  enough 
in  limiting  the  time  in  regard  to  the  exercise  of  ordinary  care 
from  the  time  the  engine  driver  saw  the  colt. 

If  the  road  was  fenced  with  a  good  fence,  the  engine  driver 
would  not  be  required  to  keep  looking  out  for  stock  on  the 
track — he  would  rely  on  the  fact  that  the  fence  was  put  there 
to  keep  stock  ofiT,  and  would  not  be  expecting  any.    See  the 
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Johnson  case  above.     For  the  above  reasons  the  judgment  of 
the  court  below  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


John  D.  Cameeon 

V. 

James  Stbatton. 

1.  Attorney  and  client — Authority  ©p  attorney  of  record. — 
In  the  absence  of  notice  that  the  authority  of  an  attorney,  appearing  as  such 
upon  the  record  of  the  cause,  is  limited,  the  presumption  that  he  possesses 
all  the  general  powers  of  an  attorney  implied  by  the  law  from  the  relation 
he  sustains  to  the  cause  in  court  as  appearing  from  the  record,  is  con- 
clusive in  favor  'of  the  party  relying  upon  such  evidence  of  the  extent  of 
his  authority. 

2.  Authority  of  attorney  not  of  record,  hired  for  specific 
WORK. — When  an  attorney  is  only  called  upon  to  perform  some  specific  service 
and  does  not  identify  himself  with  the  record  of  the  cause,  and  does  only  the 
particular  work  which  he  was  retained  to  perform,  his  implied  authority  to 
bind  his  client  would  be  limited  to  the  proper  conduct  of  the  specific  work 
intrusted  to  him.  And  a  parl^  dealing  with  such  attorney  outside  of  the 
particular  service  in  which  he  is  engaged,  does  so  at  the  peril  of  being  able 
to  show  express  authority  for  the  act  done  by  him. 

3.  Ratification. — Where  an  attorney,  not  of  record,  who  had  been 
hired  to  do  some  specific  work  in  a  case,  had  stepped  outside  of  his  authority 
and  collected  the  amount  of  the  judgment  and  costs  and  absconded,  thQ  fact 
that  the  party  hiring  him,  being  informed  that  he  had  collected  such  money, 
went  to  him  to  obtain  it,  could  not  be  considered  as  a  ratification  of  such  at- 
torney's act  in  receiving  it. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
John  Burns,  Judge,  presiding.     Opinion  filed  [February  29, 

1884. 

Cannon,  by  his  attomeySj^Foster  and  Raura,  commenced  his 
action  in  the  circuit  court,  against  the  defendant  Stratton; 
Foster  and  Raum  were  his  only  attorneys  of  record.  After- 
ward he  employed  Mr.  Edwards  to  assist  them.    When  the 
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canse  was  reached  for  trial,  Foster  and  Kaam,  for  some  reason 
not  shown  bj  the  record,  conld  not  try  the  caase,  and  Cannon 
thereupon  made  a  special  agreement  with  one  Loucks  to  assist 
Edwards  in  trying  the  cause  before  the  court  and  jury  for  a  fee 
of  $20,  which  was  then  paid  to  him.  Loucks'  name  was  not 
entered  upon  the  records  of  the  court  as  the  attorney  of  Can- 
non. As  between  Cannon  and  Loucks  the  relation  of  attorney 
and  client  ceased  when  the  cause  was  tried.  A  judgment  was 
rendered  for  the  plaintiff,  and  Mr.  Edwards  was  authorized 
by  the  plaintiff  to  attend  to  its  collection. 

About  one  month  after  the  rendition  of  the  judgment^ 
Loucks  obtained  from  the  clerk  of  the  court  a  statement 
showing  the  amount  of  the  judgment,  costs  and  interest,  to 
which  was  attached  a  request  of  the  clerk  that  the  defendant 
would  satisfy  the  costs  as  soon  as  possible  and  avoid  any  fur- 
ther expense. 

This  statement  was  taken  by  Loucks  to  J.  A.  Cameron,  the 
attorney  of  the  defendant,  and  obtained  from  him  a  written 
request  to  the  defendant  to  pay  Loucks  the  amount  of  the 
judgment  Stratton  then  paid  to  Loucks  $253.50,  the  amount 
of  judgment  and  costs,  and  took  a  receipt  from  him  for  the 
same  signed  by  Loucks  in  the  name  of  Loucks  and  Edwards, 
having,  however,  no  authority  to  sign  Edwards'  name. 
Loucks  absconded  without  paying  the  money  to  Cannon,  and 
Cannon,  repudiating  the  action  of  Loucks,  sued  out  execution 
on  his  judgment,  and  the  court  below,  upon  the  motion  of 
Stratton,  quashed  the  writ,  and  Cannon  appealed  to  this  court. 

The  only  question  presented  is  whether  the  payment  to 
Loucks  was  a  satisfaction  of  the  judgment 

Messrs.  Qonk  &  Sheen,  for  appellant;  as  to  agency,  cited 
Dutcher  v.  Beckwith,  45  111.  460;  Thompson  v.  Emmert,  15 
111.  416;  Nolan  v.  Jackson,  16  111.  274;  Trumbull  v.  Nichol- 
son, 27  111.  150;  Kuckman  v.  Alwood,  44  IlL  185. 

Mr.  James  A.  Cameron,  for  appellee. 

PiLLSBURY,  J.  The  defendant,  in  paying  the  money  to 
Loucks,  takes  the  burden  of  showing  that  Loucks  was  author- 
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ized  to  receive  it.  This  authority  may  be  expressed  or  implied. 
1^0  express  authority  being  shown  or  claimed  to  exist,  the 
question  is  whether  from  the  facts  and  circumstances  proven, 
the  law  will  imply  the  authority  to  receive  the  money  in  sat- 
isfaction of  the  judgment 

All  the  cases  agree  that  an  attorney  of  record,  retained  to 
prosecute  a  suit  at  law  for  his  client,  has  authority  to  receive 
the  money  recovered,  and  enter  satisfaction  of  the  judgment 
upon  the  records  of  the  court,  thus  completing  the  judgment 
roll. 

By  thus  retaining  the  attorney  and  allowing^im  to'appear 
as  such  upon  the  records,  he  holds  him  out  to  the  defendant 
as  having  the  authority  conferred  upon  such  attorneys,  and 
the  defendant  will  be  justified  in  so  dealing  with  him  until 
he  receives  actual  notice  that  such  authority  has  been  re- 
voked, or  is  limited  by  the  terms  of  his  contract  with  his 
client 

In  the  absence  of  notice  that  the  authority  of  an  attorney, 
appearing  as  such  upon  the  record  of  the  cause,  is  limited,  the 
presumption  that  he  possesses  all  the  general  powers  of  an  at- 
torney implied  by  the  law  from  the  relation  he  sustains  to  the 
•  cause  in  court,  as  appearing  from  the  record,  is  conclusive  in 
favor  of  the  party  relying  upon  such  evidence  of  the  extent  of 
his  authority.* 

Does  the  law,  however,  imply  that  a  client  invests  his  attor- 
ney with  any  such  general  power  and  authority  when  he  is  only 
employed  to  do  some  particular  act  in  connection  with  the 
cause  in  court,  such  as  assisting  the  attorney  of  record  in  ar- 
guing a  demurrer,  a  pending  motion,  or  even  in  trying  the 
cause  before  the  jury?  We  have  not  been  able  to  find  any 
case  that  goes  to  this  extent 

Indeed,  when  an  attorney  is  only  called  upon  to  perform 
some  specific  service,  and  does  not  '^identify  himself  with  the 
record  of  the  cause,  and  does  only  the  particular  work  which 
he  was  retained  to  perform,  it  would  seem  that  his  implied 
authority  to  bind  his  client  would  be  limited  to  the  proper 
conduct  of  the  specific  work  intrusted  to  him. 

The  law  certainly   recognizes   a  distinction  between   the 
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powers  implied  from  a  general  retainer,  to  commence,  prose- 
cnte  and  control  a  canse  until  judgment  is  rendered,  and  for 
special  employment  for  a  special  purpose,  and  upon  the  full 
consideration  of  all  the  authorities  that  we  can  find,  bearing 
upon  the  question,  as  well  as  the  reasons  upon  which  they  are 
based,  we  think  the  line  must  be  drawn  between  them  as  at- 
torneys of  record  in  the  cause,  and  those  not  of  record;  that 
with  the  former  the  defendant  may  safely  treat  upon  all  mat- 
ters within  the  scope  of  his  apparent  authority,  until  notice 
to  the  contrary;  with  the  latter,  outside  of  the  particular  serv- 
ice in  which  he  is  engaged,  he  deals  at  the  peril  of  being 
able  to  show  express  authority  for  the  act  done  by  him. 

This  conclusion  is  believed  to  be  fully  sustained  by  the  fol- 
lowing cases:  Succession  of  Bar,  8  La.  An.  458;  State,  for 
use,  etc.,  V.  Hawkins,  28  Mo.  366;  McCarver  v.  Nealey,  1 
Green,  la.  360;  Seymour  v.  Haines,  104  111.  557;  Weist  v. 
Lee,  3  Teates  (Pa.),  47;  Hill  v.  Mendenhall,  21  Wall.  454. 

It  is  suggested  that  Cannon,  when  informed  that  Loncks 
had  collected  the  money,  went  to  him  to  obtain  it,  and  that 
this  was  a  ratification  of  his  act  in  receiving  the  mc^ney. 

We  do  not  think  this  act  can  have  the  eficct  claimed. 

Without  doubt  he  would  have  taken  the  monev  from 
Loucks,  or  any  one  else  who  chose  to  pay  it,  but  it  can  scarcely 
be  said  that  calling  upon  Loucks  to  ascertain  the  facts,  and 
even  asking  him  for  the  money,  would  make  the  payment  to 
Loucks  rightful,  if  otherwise  it  was  wrongful. 

From  the  best  consideration  we  have  been  able  to  give  the 
case,  we  are  of  the  opinion  that  the  court  below  should  have 
overruled  the  motion  to  quash  the  execution,  and  as  this  was 
not  done,  the  order  of  the  court  will  be  reversed  and  the 
canse  remanded. 

Order  reversed. 

Vol.  ZIT.     IS 
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Frank  Gale. 

1 .  Where  no  written  pleadings  are  required,  right  to  recover 
ON  defendant's  THEORT.rr Where  no  written  pleadings  are  required,  there 
can  be  no  yalid  objection  in  permitting  a  plaintiff  to  adopt  the  view  of 
the  defendant  as  to  the  terms  of  a  contract  and  where  the  plaintiff  has 
claimed  an  absolate  contract,  he  may  be  allowed  to  establish  a  liability 
upon  a  conditional  contract  as  made  out  by  defendant's  theory  of  the  case. 

2.  Instructions. — An  instruction  that  '*  the  law  requires  the  plaintiff 
to  make  clear  and  satisfactory  proof  of  the  contract,  as  claimed  by  him  ; 
therefore  if  you  believe  the  evidence  in  this  case  is  such  as  to  leave  the 
real  terms  of  the  contract  between  the  parties  in  doubt,  the  plaintiff  can 
notrecoyer.'*  Held^  that  the  degree  of  proof  required  by  this  instruction 
in  order  to  entitle  plaintiff  to  recover  is  greater  than  required  by  law.  If 
the  preponderance  of  the  evidence  is  in  favor  of  plaintiff 's  version  of  the 
contract,  the  jury  should  so  find,  although  they  may  have  had  some  doubt 
concerning  it. 

Erbob  to  the  County  Court  of  Stephenson  county;  the  Hon. 
Henby  C.  Hyde,  Judge,  presiding.  Opinion  filed  February 
29,  1884. 

This  action  was  instituted  by  the  plaintiff  in  error  before  a 
justice  of  the  peace  of  Ogle  county,  to  recover  of  the  defend- 
ant in  error  damages  for  a  failure  to  deliver  his  crop  of  clover 
seed  raised  in  1879,  upon  an  alleged  contract  made  in  Septem- 
ber, 1879.  The  plaintiff  in  error  recovered  before  the  justice 
and  the  defendant  appealed  to  the  County  Court  of  Ogle 
couiitv.  The  venue  was  chans^ed  to  the  Countv  Court  of 
Stephenson  county,  and  upon  a  trial  before  the  court  and 
jury,  a  verdict  and  judgment  were  rendered  for  the  defendant, 
and  the  plaintiff  appealed. 

The  plaintiff  gave  evidence  tending  to  prove  that  in  Sep- 
tember, 1879,  the  defendant  sold  and  agreed  to  deliver  to  the 
plaintiff  his  crop  of  clover  seed  for  $3.70  per  bushel  if  de- 
livered in  September,  or  $3.60  per  bushel  if  delivered  during 
the  month  of  October;  that  he  was  ready  and  willing  to  receive 
the  same  and  able  to  pay  for  it,  but  the  defendant  refused  to 
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deliver  it;  and  also  the  damages  sustained  by  him.  The  de- 
fendant does  not  deny  the  contract  of  sale  bat  claims,  and 
introduced  evidence  tending  to  show,  that  a  condition  was 
attached  to  the  contract  to  the  effect  that  he  would  delivor 
the  seed  "  if  he  could  get  it  hnlled."  As  an  excuse  for  not 
delivering  the  seed,  he  claimed  and  gave  evidence  in  support 
thereof,  that  he  could  not,  by  reasonable  diligence,  comply 
with  the  condition. 

Mr.  J.  C.  Garvek  and  Messrs.  Neff  &  Stearns,  for  plaint- 
iff in  error;  as  to  instructions,  cited  Evans  v.  George,  80  111. 
61;  Martin  v.  Johnson,  89  111.  537;  Hatch  v.  Marsh,  71  111. 
390;  Chesney  v.  Meadows,  90  111.  430;  Frame  v.  Badger,  79 
III.  441 ;  Ottawa,  O.  &  R  R  V.  R.  K  Co.  v.  McMath,  4  Brad- 
well,  356;  Herrick  v.  Gary,  83  111.  85. 

Mr.  N.  0.  Wahnbb  and  Mr.  J.  0.  Seyster,  for  defendant 
in  error;  that  the  plaintiff  in  error  can  not  take  inconsistent 
or  contradictory  positions,  cited  Thompson  v.  Howard,  31 
Mich.  369;  Jewett  v.  Pettit,  4  Mich.  608;  Rodemund  v. 
Clark,  46  N.  Y.  354;  Kellogg  v.  Turpie,  2  Bradwell,  61. 

Although  written  pleadings  were  not  required  in  this  case, 
still  the  proof  must  be  confined  to  the  demand  set  up:  The 
People  V.  Oneida  Co.,  21  Wend.  21. 

PillSbuby,  J.  It  is  claimed  by  defendant  in  error  that  no 
recovery  can  be  had  by  the  plaintiff  unless  he  establishes  an 
absolute  contract  as  claimed  to  exist  by  him,  even  though  it 
should  appear  that  the  defendant  was  liable  upon  his  ow^ 
theory  of  the  case.     In  this  we  can  not  concur. 

One  of  the  objects  of  the  statute  in  dispensing  with  writ- 
ten pleadings  before  justices  of  the  peace,  is  to  enable  the 
parties  to  obtain  a  trial  upon  the  merits  of  the  case;  and  in 
cases  thus  commenced  and  prosecuted,  all  the  evidence  intro- 
duced bearing  upon  the  real  transaction  claimed  to  exist  be- 
tween the  parties  should  be  considered,  and  if  it  shows  a  right 
of  recovery,  the  plaintiff  should  not  be  defeated  upon  the 
mere  technicality  that  the  evidence  of  the  defendant  ratlier 
than  that  of  the  plaintiff  establishes  the  true  contract  and  its 
breach. 
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The  caii8e  of  action  is  the  failure  by  defendant  to  deliver 
his  clover  seed  as  agreed,  and  the  mere  fact  that  the  plaintiff 
claims  the  contract  was  an  absolute  one  would  not  deprive 
him  of  his  action,  if  the  whole  evidence  shows  a  right  of  re- 
covery. Besides,  where  no  written  pleadings  are  required, 
there  can  be  no  valid  objection  in  permitting  a  plaintiff  to 
adopt  the  view  of  the  defendant  as  to  the  terms  of  the  con- 
tract, and  to  establish  a  liability  upon  the  defendant's  theory 
of  the  case. 

The  eighth  instruction  given  for  the  defendant  is  clearly 
erroneous,  and  scarcely  defended  by  counsel.    It  is  as  follows: 

"  The  law  requires  the  plaintiff  to  make  clear  and  satisfac- 
tory proof  of  the  contract,  as  claimed  by  him;  therefore,  if 
you  believe  the  evidence  in  this  case  is  such  as  to  leave  the 
real  terms  of  the  contract  between  the  parties  in  doubt,  the 
plaintiff  can  not  re^^over." 

The  degree  of  proof  required  by  this  instruction  in  order  to 
entitle  the  plaintiff  to  recover  is  greater  than  required  by 
law.  Under  this  instruction,  if  the  jury  entertain  any  doubt 
upon  the  terms  of  the  contract,  they  were  obliged  to  find  for 
the  defendant  If  the  preponderance  of  the  evidence  is  in 
favor  of  the  plaintiff's  version  of  the  contract,  the  jury  should 
so  find,  although  they  may  have  some  doubt  concerning  it. 

Instructions  of  this  character  have  been  frequently  con- 
demned by  the  courts  of  this  State.  Ruff  v.  Jarrett,  94  111. 
475;  Protection  Life  Ins.  Co.  v.  Dill,  91  111.  174. 

The  eleventh  instruction  for  the  defendant  was  calculated 
to  mislead  the  jury,  as  it  conveys  to  them  the  idea  that  cer- 
tain statements  of  the  defendant  were  made  in  casual  conver- 
sation with  the  witnesses. 

The  jury  should  be  left  free  to  find  from  the  evidence  the 
character  of  such  conversations,  and  the  weight  to  be  given 
to  any  statement  proved  to  have  been  made  by  the  defendant. 
Cutler  V.  Callison,  72  111.  113;  Straubher  v.  Mohler,  80  111.  21. 

Without  expressing  any  opinion  upon  the  weight  of  the 
evidence,  we  reverse  the  judgment  of  the  county  court,  and 
remand  the  cause  for  the  errors  indicated. 

Judojment  reversed. 
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V. 

A.  Jacobi  et  al. 

1.  Selling  goods  to  minor  on  credit— Li abiltty  op  father. — A 
merchanfc  sells  goods  fco  a  minor  upon  the  credit  of  the  father,  at  the  risk  of 
beiDg  able  to  show  express  authority  in  the  child  to  make  the  particular 
purchase,  or  facts  and  circumstances  from  which  the  law  will  imply  such 
authority  or  a  promise  to  pay  for  them. 

2.  Parent  and  child — Duty  op  parent. — A  father  is  under  the  nat- 
ural obligation  to  furnish  his  child  with  necessary  and  suitable  wearing  ap- 
parel if  he  be  of  sufficient  ability,  and  if  he  neglect  this  duty,  any  one  can 
supply  the  child,  and  the  law  in  such  case  will  imply  a  promise  upon  the 
part  of  the  father  to  pay  for  such  supplies  and  he  will  not  be  heard  to  allege  the 
contrary.  But  if  he  has  not  been  derelict  in  this  duty  no  one  has  the  right 
to  charge  the  father  with  supplies  for  the  child,  which  such  person  or  the 
child  may  judge  he  needs,  without  authority  from  the  parent  so  to  do. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Abthub  a  Smith,  Judge,  presiding.  Opinion  filed  February 
29,  1884. 

Fred,  a  minor  son  of  appellant,  living  at  home  with  his  pa- 
rents, but  working  «in  the  railroad  shops  and  generally  draw- 
ing his  own  pay,  went  to  appellees,  who  were  clothing  mer- 
chants, and  told  them  his  father  had  sent  him  for  a  suit  of 
clothes,  and  purchasing  a  suit  worth  $25,  had  them  charged 
to  his  father.  Two  or  three  days  after,  he  went  back  and  ob- 
tained a  pair  of  shoulder  braces  for  seventy-five  cents,  and 
these  were  also  charged  to  appellant.  The  boy  within  a  few 
days  left  his  home  without  his  father's  knowledge,  taking  the 
clothes  with  him. 

Upon  being  informed,  about  a  month  after,  by  Jacobi,  of 
the  purchase  by  his  son  upon  his  credit,  the  appellant  repudi- 
ated the  action  of  the  boy,  and  refused  to  pay  the  amount 
charged  against  him,  denying  the  authority  of  the  boy  to  buy 
anything  upon  his  credit. 

This  suit  was  brought  to  collect  the  sum  thus  charged,  and 
the  appellees  recovered  in  the  court  below,  and  defendant 
brings  the  case  here  by  appeal. 
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Messrs.  Davis  &  Thompson,  for  appellant;  that  a  father  is 
bound  to  support  his  wife  according  to  his  means,  but  not  his 
children,  and  it  is  only  in  a  suit  for  goods  sold  a  wife  that  a 
man's  financial  condition  is  material  and  proper  for  the  jury 
to  know,  cited  1  Parsons  on  Contracts,  305;  Gordon  v.  Potter, 
12  Vt.  350;  Hunt  v.  Thompson,  3  Scam.  180;  Gotts  v.  Clark, 
78  111.  229;  Clark  v.  Gotts,  1  Brad  well,  458. 

Messrs.  McKenzie  &  Calkins,  for  appellees;  that  slight 
circumstances  will  sometimes  suffice  to  raise  the  presumption 
of  an  implied  promise,  cited  Thayer  v.  White,  12  Met.  343; 
Miester  v.  Cleveland  Dryer  Co.,  11  Bradwell,  227;  Tyler  on 
Infancy,  106;  Dean  v.  Annis,  14  Me.  26;  Clark  v.  Gotts,  1 
Bradwell,  458. 

PiLLSBUBY,  J.  The  evidence  in  this  record  is  entirely  in- 
sufficient to  establish  the  liability  of  the  defendant  below  to 
pay  the  account  charged  to  him. 

Aside  from  the  statement  of  the  son  that  his  father  sent 
him  for  the  clothes,  there  is  no  evidence  that  such  was  the 
fact.  This  statement  was  not  competent  evidence  to  prove 
authority  to  pledge  his  father's  credit,  and  bis  statement  when 
he  came  after  the  braces,  that  his  father  was  well  pleased  with 
the  suit,  was  alike  incompetent  to  prove  the  fact,  it  being 
mere  hearsay. 

The  testimony  of  the  defendant  below  is  clear  and  undis- 
puted that  he  never  allowed  his  son  to  purchase  anything  up- 
on his  credit;  that  when  any  of  the  children  were  sent  to  buy 
any  merchandise,  the  money  was  also  sent  to  pay  for  it;  that 
he  ran  no  accounts  with  any  one;  that  his  son  Fred  was  not 
sent  to  buy  the  goods  in  question,  and  that  he  never  saw  them 
until  the  return  of  his  son  from  the  west,  when  they  were 
nearly  worn  out;  that  he  kept  Fred  suitably  and  comfortably 
clad,  and  that  the  suit  was  not  necessary  for  his  comfort 

The  appellee,  Jacobi,  admitted  that  appellant  always  paid 
cash  when  he  bought  anything  of  them;  that  this  was  the 
first  charge  they  ever  made  against  him,  and  that  he  sold  the 
goods  because  he  supposed  Fred  was  telling  the  truth,  and 
not  because  the  boy  was  suffering  for  them. 
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A  merchant  sells  goods  to  a  minor  upon  the  credit  of  the 
father,  at  the  risk  of  being  able  to  show  express  authority  in 
the  child  to  make  the  particular  purchase,  or  such  facts  and 
circumstances  from  which  the  law  will  imply  such  authority, 
or  a  promise  to  pay  for  them. 

The  father  is  under  the  natural  obligation  to  furnish  his 
child  with  necessary  and  suitable  wearing  apparel,  if  he  be  of 
sufficient  ability,  and  if  he  neglect  this  duty  any  one  can  sup- 
ply the  child,  and  the  law  in  such  case  will  imply  a  promise 
upon  the  part  of  the  father  to  pay  for  them,. and  he  will  not 
be  heard  to  allege  the  contrary;  but  if  he  has  not  been  derelict 
in  his  duty,  no  one  has  the  right  to  charge  the  father  with 
supplies  for  the  child  that  he  or  the  child  may  judge  that  the 
child  needs,  without  authority  from  the  parent  so  to  do.  Hunt 
V.  Thompson,  3  Scam.  160;  Gotts  v.  Clark,  78  111.  227. 

To  hold  that  the  parent  is  concluded  by  the  fancied  need 
of  the  child,  or  the  judgment  of  the  tradesman  of  his  wants, 
without  inquiry  or  investigation  as  to  the  real  necessities  of 
the  minor,  would  be  putting  the  father's  means  at  the  disposi- 
tion of  those  who  might  feel  disposed  to  benefit  themselves  at 
his  expense. 

In  this  case  the  boy  had  no  authority  in  fact  to  buy  the 
goods;  the  necessities  of  the  case  were  not  such  as  justified 
the  appellees  in  selling  to  the  boy  upon  his  father's  credit 
without  such  authority. 

Having  reached  this  conclusion  it  is  unnecessary  to  no- 
tice the  errors  assigned  upon  the  action  of  the  court  in  admit- 
ting evidence,  and  the  giving  and  refusing  instructions.  As 
there  can  be  no  recovery  in  this  case,  we  reverse  the  judg- 
ment. 

Judgment  reversed. 
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V. 

The  People,  use,  etc. 

1.  Levy— Elements  op  estoppel. — Where  the  officer  levied  upon 
certain  goods  packed  in  a  box,  as  the  goods  of  appellee*a  mother,  and  the 
box  contained  some  goods  belonging  to  appellee,  a  minor,  as  well  as  the 
mother's  goods.  Held,  that  as  there  is  no  evidence  in  the  record  that  appel I  e  e 
ptocked  his  goods  with  those  of  his  mother  with  the  fraudulent  intent  to 
mislead  any  one,  or  did  any  act  to  induce  the  officer  to  levy  upon  and  sell 
the  goods,  the  principal  element  of  an  estoppel  is  wanting.  The  officer 
levied  upon  the  goods  ab  the  peril  of  showing  they  were  the  property  of  the 
defendant  in  the  writ. 

2.  Excessive  damages. —  The  verdict  in  this  case  must  be  reversed,  as 
the  judgment  exceeds  the  estimate  of  the  value  of  the  property  as  contained 
in  appellee^s  schedule. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Akthub  a.  Smith,  Judge,  presiding.     Opinion  filed  February 

29,  1884. 

Mr.  W.  C.  Calkins,  for  appellant;  that  if  the  act  of  a  party 
IS  calculated  to  mislead,  and  actually  does  mislead  another  act- 
ing upon  it  in  good  faith  and  exercising  reasonable  care  and 
diligence  under  all  circumstances,  such  party  is  estopped, 
cited  Manfs.  Bk.  v.  Hazard,  30  N.  T.  226;  Amonett  v. 
Young,  14  La.  Ann.  175;  Bigelow  on  Estoppel,  601;  Hoxie 
V.  Home  Ins.  Co.,  32  Conn.  21;  Noble  v.  Chrisman,  88  111. 
186;  Lloyd  v.  Lee,  45  111.  277;  Brooks  v.  Eecord,  47  111.  30; 
Buckingham  v.  Hanna,  2  Ohio,  551. 

The  verdict  was  against  the  weight  of  evidence:  I.  C.  R.  R. 
Co.  V.  Chambers,  71  111.  519;  Harms  v.  Harms,  10  Brad  well, 
543;  McGregor  v.  McDevitt,  64  111.  261. 

Messrs.  Willoughby  &  Dougherty  and  Mr.  F.  S.  Muephy, 
for  appellee;  as  to  estoppel  in  the  case  of  a  minor,  cited 
Bigelow  on  Estoppel,  486;  Kane  Co.  v.  Herrington,  50  111. 
238;  Schnell  v.  Chicago,  38  111.  382;  Davidson  v.  Young,  38 
111.  148.    . 
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Aft  to  the  liability  of  an  officer  on  an  execution  against  one 
person,  seizing  by  mistake  the  goods  of  another:  Davis  v. 
Jenkins,  11  M.  &  W.  745;  Screws  v.  Watson,  48  Ala.  628; 
Dake  v.  Vincent,  29  la.  308;  Wintringham  v.  Lafoy,  7  Cow. 
735;  Well  man  v.  English,  38  Cal.  683;  Jarvin  v.  Hooper,  6 
M.  &  G.  827.    • 

PiLLSBUKY,  J.  This  record  shows  that  Mrs.  Francis  Major, 
the  mother  of  the  J.  R.  Major  for  whose  use  this  suit  is 
brought,  on  or  about  October  4,  1877,  moved  from  Warren 
county  in  this  State  to  Ohio,  and  packed  her  goods  in  two 
boxes  for  the  purpose  of  having  the  same  shipped  by  rail  to 
her  destination,  and  delivered  the  goods  to  the  railroad  agent, 
marked  to  Levi  Morgan,  Bridgeport,  Ohio.  Mrs.  Major  being 
indebted  to  one  Fay,  he  sued  out  an  attachment  writ  from  a 
justice  of  the  peace,  which  was  levied  upon  the  two  boxes  of 
goods  and  sewing  machine  then  in  possession  of  the  carrier. 
Judgment  being  obtained  by  Fay,  sufficient  of  the  goods 
were  sold  by  the  constable,  Smith,  to  satisfy  the  judgment, 
and  the  remainder  shipped  to  Morgan. 

Mrs.  Major,  claiming  the  goods  as  exempt,  sued  this  same 
appellant,  who  was  security  upon  Smithes  official  bond,  aqd 
recovered  in  the  circuit  court,  and  her  judgment  was  after- 
ward reversed  in  this  conrt:  Foote  v.  The  People,  12  Bradwell, 
94;  and  then  the  son  instituted  this  suit,  claiming  to  be  the 
owner  of  some  of  the  articles  in  the  two  boxes  seized  by 
Smith. 

A  verdict  was  rendered  in  his  favor,  whereupon  he  entered 
a  remittitur  of  $50  and  the  court  entered  judgment  for  tlie 
remainder,  $205.50,  and  the  surety,  Foote,  appealed. 

The  evidence  shows  that  Mr.  Major  resided  with  his  mother 
in  this  State,  and  was  at  the  time  they  removed  but  seventeen 
years  old,  and  the  question  was  made  whether  as  a  minor  he 
had  any  ownership  in  the  property  claimed  by  him  in  this 
suit 

This  issue  was  submitted  to  the  jury  under  instructions,  to 
which  counsel  urge  no  objection,  and  the  verdict  must  be 
taken  as  settling  that  question  in  his  favor. 
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The  goods  of  the  appellee,  Major,  were  pat  in  the  same  boxes 
with  those  of  his  mother  for  convenience  in  shipping,  and  it 
is  insisted  that  the  constable  having  a  right  to  seize  the  goods 
of  the  attachment  debtor,  and  ho  having  no  means  of  distin- 
guishing the  goods  of  the  one  from  those  of  the  other,  the 
appellee,  Major,  ought  to  have  notified  the  ofBcer  that  he 
claimed  the  goods,  and  selected  those  owned  by  hitn,  and 
as  he  did  not  do  so  he  should  be  held  estopped. 

There  is  no  evidence  in  the  record  that  he  packed  his  goods 
with  those  of  the  mother  with  a  fraudulent  intent  to  mislead 
any  one,  or  did  any  act  to  induce  the  oflScer  to  levy  upon  and 
sell  the  goods,  and  in  such  case  the  principal  element  of  au 
estoppel  is  wanting. 

The  ofBcer  levied  upon  the  goods  at  the  peril  of  showini^ 
they  were  the  property  of  the  defendant  in  the  writ,  as  the 
writ  could  not  justify  him  in  seizing  or  selling  those  of  a  third 
party.  ^ 

The  judgment  must,  however,  be  reversed  npon  the  ground 
that  the  damages  are  excessive. 

The  deposition  of  Major,  taken  in  Ohio,  has  a  schedule  at- 
tached of  every  article  put  in  the  boxes  that  he  claimed  to 
own,  with  his  estimate  of  the  value  of  each  item,  which  being 
added  shows  that  the  value  of  the  entire  property  is  less  than 
the  judgment  by  some  eight  dollars,  which  necessarily  works 
a  reversal  of  the  judgment. 

Besides,  the  evidence  shows  that  some  of  the  goods  were 
shipped  to  their  destination  after  the  sale,  and  Major  does  not 
deny  receiving  them,  and  we  think  it  but  a  fair  presumption 
that  he  did  get  them,  in  which  case  the  appellant  should  not 
be  charged  with  their  value. 

The  estimated  value  of  the  articles  as  made  by  Major  ap- 
pears to  be  extremely  high  and  would  scarcely  justify  a  find- 
ing for  such  sums  when  the  other  evidence  is  taken  into  con- 
sideration. 

So  far  as  the  act  of  the  court  is  qnestioned  in  giving  and  re- 
fusing instructions,  we  find  no  ground  of  complaint;  but  it  is 
suggested  that  upon  another  trial  the  second  instruction  in 
this  case  should  not  be  given,  as  it  tells  the  jury  to  find  for  the 
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plaintiff,  if  he  did  no  act  to  mislead  the  oflScer,  without  re- 
quiring any  proof  of  the  other  facts  necessary  to  a  recovery. 
For  the  reason  stated  the  judgment  will  be  reversed  and 
the  cause  remanded. 


Judgment  reversed. 


Lavina  L.  Orvis 

V. 

M.  H.  Cole. 


1.  EbBOB  in  RB-IN8TAT1NO  CAUSE— TiMB  TO  TAKE  ADVANTAGE  OF. — 

Where  orders  re-instating  a  caase  were  entered  in  vacation  and  term  time, 
after  the  term  had  passed  at  which  the  cause  had  been  dismissed  for  want  of 
prosecution,  and  defendant  in  error,  after  the  cause  was  re- instated  in  term 
time,  without  any  objection'  to  such  action  of  the  court,  applied  for  and  ob- 
tained leave  to  withdraw  his  answer,  theretofore  filed,  and  interposed  a 
demurrer,  which  the  court  sustained.  Heldf  that  defendant  in  error,  having 
treated  the  cause  as  still  pending  in  the  court  below,  can  not  now  be  heard 
in  this  court  to  urge  an  affirmance  of  the  decree  dismissing  the  bill,  upon 
sustaining  the  demurrer,  upon  the  ground  that  the  cause  was  improperly  re- 
instated. 

2.  IrBBGULARITY  in  FILING^SUPPLEMBNTAL  bill— How  ADVANTAGE 

SHOULD  bj£  taken  OF. — If  there  was  any  irregularity  in  this  case  in  filing 
the  supplemental  bill  and  the  amendment  to  the  original  bill,  without  leave 
of  court,  had  in  term  time,  advantage  of  it  could  not  be  taken  by  demurrer, 
but  a  motion  should  have  been  entered  to  strike  it  from  the  files.  This  not 
being  done,  when  the  cause  was  re-instated  such  supplement  and  amendment 
became  a  part  of  the  record,  the  same  as  though  the  cause  had  not  been  out 
of  court. 

3.  MoBTGAGE— Bill  to  fobeclosb- Neckssaby  fabties.— Where 
complainant  was  the  owner  of  a  large  part  of  certain  premises  and  a 
deeil  of  such  premises,  absolute  on  i  s  face,  was  made  by  her  and  her  hus- 
band to  defendant,  but  this  conveyance  was  a  mortgage  and  was  so  treated 
by  defendant  in  his  bill  to  foreclose,  and  complainant  was  not  made  a  party 
to  such  foredosure  proceedings,  she  could  not  be  affected  by  any  decree 
rendered  in  said  cause.  Her  equity  of  redemption  would  still  subsist,  and 
if  she  offered  to  pay  defendant  the  amount  of  the  mortgage  debt,  which  he 
refused  to  receive,  she  would  be  entitled  to  the  interposition  of  a  court  of 
equity. 

Errob  to  the  Circuit  Court  of  McHenry  county;  the  Hon. 
Charles  Kellum,  Judge,  presiding.     Opinion  filed  February 

29,  1884. 
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Thi8  bill  in  equity  was  filed  by  the  plaintiff  in  error,  the 
wife  of  Samnel  L.  Orvis,  against  the  appellees,  praying  for  an 
injunction  and  for  general  and  special  relief. 

Briefly  stated,  the  allegations  of  the  bill  are,  that  appellant 
was  the  owner  by  inheritance  from  her  father,  of  the  south 
113  acres  of  a  certain  quarter  section  of  land,  and  that  she 
became  the  purchaser  with  her  own  means,  of  the  north  49 
acres  of  the  same  quarter,  but  the  deed  therefor  was  taken  to 
herself  and  said  Samuel,  her  husband,  jointly.  That  for 
twelve  years  said  premises  had  been  the  homestead  of  herself 
and  family,  and  was  still  occupied  as  such.  That  on  or  about 
the  17th  day  of  July,  1876,  she  and  her  husband  conveyed 
said  premises  by  deed  absolute  upon  its  face,  but  in  reality, 
by  way  of  mortgage  to  Miles  H.  Cole,  to  secure  the  payment 
of  about  $3,807. 

That  said  Cole,  at  the  September  term,  1878,  of  the  Mc- 
Henry  Circuit  Court,  exhibited  his  bill  to  foreclose  said  mort- 
gage, making  the  said  Samnel  the  party  defendant,  and  ob- 
tained a  decree  of  foreclosure  against  him  for  $3,870.45,  and 
an  order  for  the  sale  ot  said  premises.  That  the  master  in 
chancery  sold  the  same  under  said  decree  to  said  Cole  in  full 
satisfaction  of  said  decree,  and  not  being  redeemed,  the  mas- 
ter executed  to  Cole  a  deed  for  the  premises. 

She  then  claims  by  her  bill  that  the  mortgage  was  paid  by 
such  sale,  and  her  interest  in  the  land  discharged,  and  as  she 
was  not  a  party  to  the  proceedings  to  foreclose,  the  decree  is 
not  binding  upon  her,  and  that  as  against  her  title  the  deed 
of  the  master  is  void,  and  should  be  removed  as  a  cloud. 

Further  shows  that  Cole  procured  a  writ  of  assistance  to 
issue  in  said  proceedings  to  put  him  in  possession  of  said 
premises,  but  as  she  was  not  a  party  such  writ  was  practi- 
cally useless  to  him,  and  he  thereupon  commenced  a  suit  of 
forcible  detainer  against  her  and  her  husband  before  appellee 
Baldwin,  a  justice  of  the  peace,  and  obtained  judgment,  and 
threatens  to  sue  out  a  writ  of  possession  and  will  do  so  unless 
enjoined.  That  the  judgment  against  her  and  her  husband 
before  said  justice  was  based  upon  a  lease  of  said  premises 
made  by  Cole  to  her  husband  after  the  execution  of  the  deed 
to  him. 
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The  jadge  of  the  circuit  court  refused  an  injunction  upon 
the  bill,  and  on  the  29th  of  September,  1880,  in  term  time, 
the  complainant  asked  for  and  obtained  leave  to  file  an 
amended  an^  supplemental  bill.  Cole  filed  his  answer  to  the 
original  bill,  and  the  case  was  continued  to  the  next  term. 

At  the  next  term  of  court  the  solicitor  of  complainant 
withdrew  his  appearance,  and  upon  defendant's  motion  the 
suit  was  dismissed  for  want  of  prosecution.  In  vacation  after 
said  terra,  the  complainant  applied  to  the  judge  of  said  court 
for  an  order  re-instating  said  cause,  and  renewed  her  applica- 
tion to  file  amended  and  supplemental  bill.  An  order  was 
signed  bj  the  judge  granting  her  application,  which  was  filed 
with  the  clerk,  and  thereupon  the  complainant  filed  a  supple- 
mental bill  and  therein  included  certain  amendments  to  her 
original  bill.  She  alleges,  by  way  of  amendment,  that  said 
premises  greatly  exceeded  in  value  the  amount  of  said  mort- 
gage debt,  and  while  still  insisting  that  the  debt  was  paid  by 
sale  of  the  interest  of  her  husband  therein,  yet  avers  her  read- 
iness to  redeem  said  premises,  if  the  court  should  not  find 
said  debt  paid;  and  that  she  has  offered  to  pay  said  Cole  the 
amount  of  said  mortgage  indebtedness,  but  he  refuses  to  re- 
ceive the  same,  denying  her  right  to  redeem. 

She  also  charges,  by  way  of  supplement  to  her  original  bill, 
that  since  she  filed  said  bill,  said  Cole,  by  virtue  of  the  pro- 
ceedings before  said  justice,  has  obtained  the  possession  of 
said  premises,  and  is  in  the  receipt  of  the  rents  and  profits 
thereof,  and  prays  that  an  accounting  may  be  had  and  she  be 
allowed  to  redeem  upon  paying  the  amoimt  that  may  be  found 
due  him  by  final  decree. 

The  case  was  placed  upon  the  docket,  and  at  the  September 
term,  1881,  the  defendant  entered  his  motion  to  strike  from 
the  files  the  order  made  in  vacation  re-instating  said  cause. 
At  the  next  term,  the  above  motion  was  set  down  for  hearing 
in  vacation  and  the  cause  continued. 

At  the  May  terra  a  cross-motion  was  entered  for  an  order 
re-instating  said  cause,  which  was  also  set  down  to  be  heard  in 
vacation. 

Nothing  further  appears  to  have  been  done  in  said  cause 
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until  the  Jannary  terra,  1883,  when  by  consent  the  order  re- 
instating said  cause  was  vacated  because  entered  in  vacation ; 
and  thereupon,  the  complainant  entered  her  motion  tore-in- 
state said  cause,  which  was  sustained,  and  also  asked  leave  to 
file  amended  and  supplemental  bill. 

The  defendant.  Cole,  thereupon  asked  and  obtained  leave 
to  withdraw  his  answer  and  to  file  a  demurrer  to  the  bilU 
which  was  allowed,  and  the  court  sustained  the  demurrer  and 
dismissed  the  bill,  and  the  record  is  brought  to  this  court  by 
complainant  by  appeal. 

'  Messrs.  Gentlemen  &  Flower  and  Mr.  0.  B.  Chapman 
for  plaintiff  in  error;  that  in  favor  of  the  equity  of  redemp- 
tion, a  court  of  chancery  will  allow  a  deed  absolute  on  its  face 
to  be  shown  to  be  a  mortgage,  cited  DeWolf  v.  Strader,  26 
111.  225;  Bisphara  on  Equity,  §  155;  Tillson  v.  Moulton,  23 
111.  648;  Price  v.  Karnes,  59  111.  276;  Devon  v.  Blake,  44  111. 
135:  Parmelee  v.  Lawrence,  44  111.  405. 

Once  a  mortgage,  always  a  mortgage:  Bispham  on  Equity, 
§153;  Newcomb  v.  Bonham,  1  Vern.  7;  Price  v.  Perrie,  2 
Freem.  258;  "Willet  v.  Winnell,  1  Vern.  488;  .Tones  on  Mort- 
gages, §  7. 

On  a  bill  to  foreclose  a  mortsrage,  the  mortgagor  is  an  in- 
dispensable party:  Lane  v.  Erskine,  13  111.  501;  Harvey  v. 
Thornton,  14  111.  217;  Gilbert  v.  Maggord,  1  Scam.  471; 
Ohling  V.  Lnitjens,  32  111.  23;  Walsh  v.  Truesdell,  1  Brad- 
well,  126;  Hopkins  v.  Roseclare  Lead  Co.,  72  111.  873;  Michi- 
gan Ins.  Co.  V.  Brown,  11  Mich.  265;  Worthington  v.  Lee,  2 
Bland  (Md.),  678;  Moore  v.  Starke,  1  Ohio,  369;  DeLeon  v. 
Hignera,  19  Ala.  200;  Hall  v.  Nelson,  23  Barb.  88. 

When  a  sale  on  execution  would  cast  a  cloud  upon  title, 
equity  will  interfere  by  injunction:  Groves  v.  Webber,  72 
111.  606;  Christie  v.  Hale,  46  111.  117. 

Leave  to  amend  pleadings  necessary  to  present  an  issue  on 
the  merits  of  a  cause  is  no  longer  discretionary  with  the  court, 
but  is  the  legal  right  of  the  party:  Drake  v.  Drake,  83  111. 
525;  Knickerbocker  Ins.  Co.  v.  McGinnis,  87  111.  70;  Empire 
Fire  Ins.  Co.  v.  Real  Estate  Trust  Co.,1  Brad  well,  391. 
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Mr.  T.  D.  Murphy  and  Mr.  A.  B.  Ooon,  Jr.,  for  defend- 
ants in  error;  that  as  this  is  in  chancery,  it  is  the  right  of  de- 
fendants to  avail  themselves  of  any  errors  apparent  to  the 
court  upon  a  fnll  inspection  of  the  record,  the  same  in  all 
respects  as  if  error  had  been  formally  assigned  in  apt  time, 
cited  Carter  v.  Moses,  40  111.  55 ;  Pool  v.  Docker,  92  111.  508. 

PiLLSBUBT,  J.  It  is  now  insisted  by  the  appellee,  Cole,  that 
the  orders  re-instating  said  cause,  entered  both  in  vacation 
and  in  term  time,  were  void,  for  the  reason  that  the  term  had 
passed  at  which  it  had  been  dismissed  for  want  of  prosecntion. 

That  many  of  the  orders  and  proceedings  had  in  this  case 
were  irregular  can  not  well  be  doubted,  but  it  is  quite  clear 
that  the  appellee  is  not  in  a  position  to  avail  himself  of  any 
error  or  irregularity  of  the  court  in  this  regard. 

The  defendant,  after  the  cause  was  re-instated  in  term  time, 
and  without  any  objection  to  such  action  of  the  court,  applied 
for  and  obtained  leave  to  withdraw  his  answer  theretofore 
filed,  for  the  purpose  of  interposing  a  demurrer,  which  could 
only  have  the  effect  of  raising  the  question  whether  the  com- 
plainant was  entitled  to  any  relief  upon  the  facts  alleged, 
and  having  taken  this  action,  he  must  be  held  to  have  ac- 
quiesced in  the  action  of  the  court  in  re-instating  the  cause. 

The  dismissal  of  the  cause  for  want  of  prosecution  would 
not  prevent  the  complainant  from  filing  a  new  bill,  setting 
up  the  same  facts  averred  by  her  in  her  original  and  supple- 
mental bill,  and  having  this  right,  at  the  time  the  cause  was 
re-instated,  it  would  be  very  unjust  to  permit  the  defendant 
to  obtain  a  decree  dismissing  the  bill  for  want  of  equity,  the 
effect  of  which  decree  might  be  difficult  for  the  complainant 
to  avoid  if  pleaded  in  bar  to  a  new  bill  asking  the  same  relief. 

Having  treated  the  cause  as  still  pending  in  the  court  be- 
low, he  can  not  now  be  heard  in  this  court  to  urge  an  affirm- 
ance of  the  decree  dismissing  the  bill,  upon  sustaining  the 
demurrer  upon  the  ground  that  the  cause  was  improperly 
re-instated.  Herrington  v.  McCullum,  73  111.  476;  McCarthy 
V.  Neu,  91  111.  127;  Miere  v.  Brush,  3  Scam.  21;  Vasey  v. 
Trustees,  59  III.  188. 
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The  case,  then,  at  the  time  the  demurrer  was  filed  and  de 
cision  thereon  rendered,  was  in  the  same  condition  as  though 
it  had  never  been  dismissed  for  want  of  prosecution  and  the 
question  is,  whetlier  there  is  any  equity  in  the  bill. 

The  irregularity  in  filing  the  supplemental  bill  and  the 
amendment  to  the  original  bill,  if  there  be  any,  without  leave 
of  court  had  in  term  time,  can  not  be  taken  advantage  of  by 
demurrer,  but  a  motion  should  have  been  entered  to  strike  it 
from  the  files.  This  not  being  done,  where  the  cause  was 
re-instated,  such  supplement  and  amendment  became  a  part 
of  the  record,  the  same  as  though  the  cause  had  not  been  out 
of  court. 

It  had  then  been  on  file  for  several  terms,  and  not  being 
stricken  from  the  files,  was  to  be  considered  as  a  part  of  com- 
plainant's bill,  and  the  demurrer  of  the  defendant  went  to  that 
as  well  as  the  original  bill. 

The  bill  shows  that  the  complainant  was  the  owner  of  a 
large  part  of  the  premises,  and  that  the  conveyance  to  Cole 
was  but  a  mortgage  and  was  so  treated  by  him  in  his  bill  to 
foreclose. 

She  not  being  a  party  to  the  foreclosure  proceedings,  it  re- 
quires no  citation  of  authorities  to  show  that  she  is  not 
affected  by  any  decree  rendered  in  said  cause.  Her  equity  of 
redemption  still  subsists,  and  as  she  has  oflered  to  pay  Cole  the 
amount  of  the  mortgage  debt,  which  he  refuses  to  receive,  no 
reason  is  perceived  why  she  is  not  entitled  to  the  interposi- 
tion of  a  court  of  equity  in  her  behalf,  and  to  have  a  decree 
for  redemption  upon  paying  the  amount  found  due  upon  the 
mortgage,  after  the  account  shall  be  adjusted  upon  equi- 
table principles.    • 

To  this  extent,  at  least,  if  she  sustains  by  proof  the  case 
made  by  her  bill,  she  is  entitled  to  relief. 

The  motion  of  the  complainant  entered  at  the  January  term, 
1883,  to  amend  the  bill,  seems  not  to  have  been  passed  upon 
by  the  court,^hich  is  also  assigned  as  error.  It  does  not  ap- 
pear from  the  record,  that  any  amendment  was  presented  to 
the  court  showing  in  what  manner  it  was  proposed  to  amend, 
and  we  can  not,  therefore,  say  there  was  error  in  not  disposing 
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of  the  motion  before  acting  upon  the  demurrer;  and  as  to  the 
motion  made  to  file  a  supplemental  bill  not  being  determined 
by  the  court,  no  harm  was  done  the  complainant,  as  no  leave 
of  court  is  necessary  to  be  obtained  in  order  to  bring  to  the 
attention  of  the  court,  by  supplemental  bill,  material  facts 
which  have  occurred  since  filing  the  original  bill. 

For  the  error  in  sustaining  the  demurrer  to  the  bill,  the 
decree  of  the  court  will  be  reversed  and  the  cause  remanded, 
with  leave  to  the  complainant  to  amend  her  bill  if  she  shall 
be  so  advised,  and  for  such  further  proceedings  in  the  cause 
as  equity  may  require. 

Decree  reversed. 


J.  B.  Balohradskt 

V. 

N.  S.  Carlisle  et  al. 


1.  Evidence. — Where  the  isaae  was  upon  the  point  whether,  in  faict, 
there  had  been  a  pnrdiase  or  a  payment  of  certain  notes  and  mortgages,  evi- 
dence of  all  the  negotiations  which  finally  culminated  in  the  transfer  or 
sarrender  of  them  to  the  attorney  of  appellant  was  competent,  as  tending  to 
show  the  character  of  the  transaction  and  the  understanding  and  intention 
of  the  parties  when  it  was  finally  concluded. 

2.  Instructions. — Where  the  issue  was  whether  there  had  been  a  pur- 
chase or  a  payment  of  certain  notes  and  mortgages,  and  the  introduction  of 
the  notes  and  mortgages  indorsed  to  appellant  made  out  a  prima  facie 
case  entitling  him  to  the  possession  of  the  property,  an  instruction  which 
allowed  the  jury  to  infer  from  the  fact  that  the  amount  due  on  said  notes 
and  mortgages  was  figured  up  and  paid  to  the  mortgagee,  that  such  transac- 
tion was  a  payment  and  not  a  sale,  thus  practically  withdrawing  from  their 
^consideration  the  prima  facie  case  made  by  the  indorsement  of  the  notes 
and  assignment  of  the  mortgage  to  appellant,  was  erroneous. 

3  Deoreb  of  proof. — In  a  civil  cause  it  is  error  to  instruct  that  a 
party  must  prove  to  the  satisfaction  of  the  jury,  etc.  The  law  does  not 
require  such  a  high  degree  of  proof  for  the  maintenance  of  an  issue  in  a 
dvil  cause. 

4.  Attachment — ^Proof  as  to  fraud.— The  averment  in  an  affidavit 
of  a  fraudulent  conveyance  by  the  debtor,  as  a  basis  for  the  writ  of  attach- 
ment, is  incompetent  to  prove  the  issue  of  fraud  upon  the  trial  against  the 

officer  for  taking  the  properly. 
Vol.  XIV.     19 
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Appeal  from  tlie  Circuit  Court  of  Kane  county;  the  Hon. 
C.  W.  Upton,  Judge,  presiding.     Opinion  filed  February  29, 

1884. 

Mr.  R  N.  BoTSFOED,  and  Messrs.  Rubens,  McGaffey  & 
Ames,  for  appellant;  as  to  admission  of  evidence,  cited  Green- 
leaf  on  Ev.,  §  108;  Allen  v.  Duncan,  11  Pick.  308;  McFarland 
V.  Lewis,  2  Scam.  3i4;  Boy  den  v.  Moore,  11  Pick.  862;  Mil- 
ford  v.  Bellingame,  16  Mass.  108. 

Mr.  A.  J.  Hopkins,  Mr.  N.  J.  Aldeich,  and  Mr.  Ohaelks 
"Wheaton,  for  appellees;  that  it  is  necessary  to  constitute 
a  transaction  a  sale  that  both  parties  should  then  expressly  or 
impliedly  agree,  one  to  sell  and  the  other  to  purchase  the 
paper,  cited  2  Daniel  on  Negotiable  Instruments,  §1221;  Lan- 
cey  V.  Clark,  64  N.  T.  209;  Eastman  v.  Plummer,  32  K  H. 
238;  Burr  v.  Smith,  21  Barb.  262;  Dougherty  v.  Deeney,  45 
la.  443. 

PiLLSBUET,  J.     Action  of  replevin  commenced  by  the  ap-  | 

pellant  to  recover  possession  of  certain   personal   property 
seized  by  appellee  Carlisle,  sheriff  of  Kane  county,  under  a 
writ  of  attachment  sued  out  by  one  Watson  against  his  debtor,  | 

Joseph  Geller.    The  otlier  appellees  were  the  custodians  of  j 

the  sheriff.  J 

The  appellant  claims  ownership  of  the  property  by  virtue 
of  two  chattel  mortgages  executed  by  Geller,  thus  making  the 
present  controversy  one  between  a  mortgagee  and  an  attach- 
ing creditor. 

Both  mortsrasres  were  executed  and  recorded  before  the  writ 
of  attachment  was  levied  hence  the  priority  of  the  plaintiff's 
claim  to  the  property  depends  upon  the  validity  of  the  two 
mortgages  through  which  he  asserts  title. 

As  to  the  older  chattel  mortgage,  it  appears  that  on  the  25th 
day  of  April,  1882,  one  Stephen  Beach  and  said  Joseph  Geller 
purchased  the  property  in  question,  of  one  George  Sutphen, 
and  to  secure  a  portion  of  the  purchase  money  executed  their 
two  notes  for  $325  each,  one  payable  in  castings  from  the 
foundry,  when  required,  and  the  other  payable  in  six  months 
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from  date,  with  eight  per  cent,  interest,  and  secared  both  of 
said  notes  by  the  chattel  mortgage  mentioned  above. 

The  other  mortgage  was  dated  October  4,  1882,  and  ex- 
ecuted by  Geller  to  secare  four  notes  signed  by  him  and  made 
payable  to  appellant,  one  dated  April  25,  1882,  for  $300,  one 
for  the  same  amonnt  dated  June  3,  1882,  one  for  $200,  dated 
August  21,  1882,  and  one  dated  September  23, 1882,  for  $500, 
each  of  said  notes  becoming  due  one  year  after  date  thereof. 
This  mortgage  was  recorded  on  the  5th  day  of  October,  1882. 
The  attachment  writ  was  issued  on  tlie  11th  day  of  October, 
and  tlie  levy  made  thereunder  on  the  16th  by  the  appellee, 
Carlisle. 

It  seems  that  on  the  day  of  the  levy,  Sntphen,  who  then 
owned  the  mortgage  first  above  mentioned,  became  advised 
that  the  sheriff  was  about  to  seize  the  property  at  the  suit  of* 
Watson,  and  informed  them  of  his  mortgage,  and  as  he  claims, 
took  possession  of  the  property,  and  the  levy  was  made  sub- 
ject to  his  mortgage. 

The  appellant  claims  that  after  Sutphen  had  taken  posses- 
sion of  the  property,  and  the  levy  had  been  made  nnder  Wat- 
son's writ,  he,  in  order  to  protect  his  mortgage,  had  his 
attorney,  Blanchard,  purchase  the  Sutphen  notes  and  mort- 
gage, and  had  them  assigned  to  him  by  Sutphen.  That  the 
Sntphen  notes  were  valid  and  the  mortgage  securing  them  a 
prior  lien  upon  the  property  while  in  Sutphen's  hands,  is  not 
denied  by  counsel  for  appellee,  but  they  claim  the  notes  were 
paid  by  Geller  through  Blanchard. 

On  the  trial  at  the  circuit  court  the  appellant  introduced 
the  Sutphen  notes  with  an  assignment  indorsed  upon  them  as 
folhiws:  **  Pay  to  J.  B.  Belohradsky."  "  George  E.  Sutphen." 
And  the  mortgage,  with  the  following  indorsement:  "Aurora, 
10-26-82.  1  assign  the  within  mortgage  to  J.  B.  Belohrad- 
sky,  for  and  in  consideration  of  $445,  by  him  to  me  paid." 
The  introduction  of  these  notes  and  mortgage,  thus  indorsed 
to  appellant,  made  out  9k  prima  facie  case  entitling  him  to  the 
possession  of  the  property,  and  the  burden  of  proof  was  then 
cast  upon  the  defendants  to  show  that  the  notes  and  mortgage 
were  not  valid  obligations  in  his  hands. 
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To  do  this  they  made  Satphen  a  witness,  who  testified  that 
on  the  26th  day  of  October,  Blanchard  and  Gelier  came  to  his 
office  and  wanted  the  notes,  and  after  some  figuring  to  ascer- 
tain the  amounts  dne  npon  the  notes,  the  snra  of  $445  was 
finally  agreed  upon,  and  Blanchard  paid  him  that  sum,  and 
then  asked  him  if  he  had  any  objection  to  indorsing  the  notes 
and  mortgage  to  Belohradsky,  and  he  replied  he  had  not,  then 
wrote  the  indorsements  as  tliey  appear  upon  the  notes  and 
mortgage.  Witness  further  stated  that  he  did  not  intend  to 
sell  the  notes,  and  did  not  understand  that  he  had  done  so; 
that  he  supposed  that  he  wanted  to  pay  them  ofi^,  and  he  re- 
ceived the  money  as  payment. 

In  rebuttal  the  plaintiff  called  Blanchard,  who  testified  that 
he  was  acting  for  appellant  in  obtaining  the  Sutphen  mort- 
gage; that  he  saw  Sutphen  three  or  four  days  before  he  finally 
paid  the  money,  and  at  the  time  he  had  some  conversation 
with  Sutphen  about  appellant's  second  mortgage,  and  about 
purchasing  his  mortgage  for  the  appellant 

The  witness  was  then  asked  to  state  what  was  then  said 
about  the  purchase  of  the  mortgage  by  Belohradsky,  but  upon 
objection  by  the  defendants,  the  court  refused  to  permit  the 
witness  to  answer  the  question,  and  the  appellant  excepted. 
He  was^also  asked  whether  on  that  occasion  he  informed  Sut- 
phen  for  whom  he  was  acting,  but  was  not  allowed  to  answer 
the  question.    In  this  we  think  the  court  committed  error. 

The  issue  was  upon  this  point:  whether,  in  fact,  there  had 
been  a  purchase  or  a  payment  of  the  notes  and  mortgages; 
and  evidence  ot  all  the  negotiations  which  finally  culminated 
in  the  transfer  or  surrender  of  them  to  Blanchard  was  com- 
petent as  tending  to  show  the  character  of  the  transaction  and 
the  understanding  and  intention  of  the  parties  when  it  was 
finally  concluded. 

Suppose  nothing  was  said  at  the  time  of  the  transfer  of  the 
notes  about  the  appellant  purchasing  them,  yet  from  prior 
negotiations,  Sutphen  knew  that  the  object  of  Blanchard  in 
paying  the  money  due  upon  them  was  to  obtain  an  assign- 
ment of  them  for  the  purpose  of  protecting  the  junior  lien  of 
appellant,  and  after  he  had  received  the  money  he  indorsed 
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them  as  requested;  could  it  be 'successfully  urged  that  such 
transaction  would  not  be  a  sale  of  the  securities,  because  at 
that  time  Sutphen  secretly  intended  to  treat  it  as  a  payment? 
It  would  seem,  in  such  case,  that  Sutphen  ought  not  to  be 
heard  to  say,  after  he  received  the  appellant's  money  with  the 
knowledge  that  the  appellant  was  paying  it  upon  a  purchase 
of  the  notes,  and  indorsing  them  as  shown,  that  be,  without 
notice  to  the  agent  of  appellant  of  his  design,  elected  to  treat 
the  transaction  as  a  payment  and  not  a  sale. 

In  this  view,  we  think,  the  following  instruction  grveu  for 
defendants  below  should  have  been  refused: 

^^  If  the  jury  believe  from  the  evidence  that  on  the  26th  day 
of  October  last,  or  thereabouts,  tlie  mortgagor,  Geller,  with 
Blanchard,  an  attorney,  met  with  Sutphen,  the  mortgagee  in 
said  chattel  mortgage,  and  figured  up  the  amount  due  on 
said  mortgage,  or  the  notes  secured  thereby,  together  with 
other  indebtedness  of  said  Geller  to  said  Sutphen,  and  that 
upon  finding  the  amount  of  such  indebtedness,  the  amount 
thereof,  including  the  amount  due  on  said  notes  and  mort- 
gage, was  paid  to  said  Sutphen  then  and  there,  then  tlie  jury 
have  a  right  to  infer  therefrom  that  such  payment  was  a  pay- 
ment and  satisfaction  of  said  notes  and  mortgage,  and  not  a 
sale  of  the  same,  unless  it  is  shown  to  their  satisfaction  from 
the  evidence  and  by  preponderance  of  proof  that  Sutphen,  the 
mortgagee,  understood  at  the  time  that  it  was  not  a  payment 
and  satisfaction  thereof,  but  that  it  was  then  understood  or 
intended  by  said  mortgagee  that  it  was  to  be  taken  and  treated 
as  a  sale  and  assignment  of  said  notes  and  mortgage." 

By  this  instruction  the  jury  are  allowed  to  infer  from  the 
fact  that  the  amount  was  figured  up  and  paid  to  Sutphen ; 
that  such  transaction  was  a  payment  and  not  a  sale  of  the 
notes,  thus,  practically  withdrawing  from  their  consideration 
the  pri/nub  facts  case  made  by  the  indorsement  of  the  notes 
and  assignment  of  the  mortgage. 

There  is  no  dispute  tliat  the  amount  due  to  Sutphen  was 
ascertained  and  the  money  paid  by  Blanchard,  but  these  facts 
are  not  inconsistent  with  the  claimed  purchase,  especially 
when  considered  in  connection  with  the  assignment  of  the  . 
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notes  by  Sutplien.  The  notes  being  properly  indorsed  by  the 
payee  to  appellant  the  presumption  arises  that  they  were  pur- 
chased by  hill),  and  this  presumption  is  not  rebutted  by  tlie 
fact  nione  that  in  determining  the  amount  to  be  paid,  the 
amount  due  upon  them  was  figured  up  before  the  money  was 
paid. 

The  instruction  is  also  wrong  in  that  it  requires  the  appel- 
lant to  prove  to  the  satisfaction  of  the  jury  that  Sutpheu  un- 
derstood or  intended  a  sale  of  the  notes.  As  we  have  seen  the 
presentation  of  the  notes  by  appellant  properly  indorsed  to 
him,  made  out  a  case  for  him  upon  this  point,  and  the  burden  of 
proof  was  then  cast  upon  the  defendants  to  establish  their 
claim  that  the  transaction  was  a  payment  and  not  a  sale. 

Besides,  the  instruction,  even  if  the  burden  of  proof  as  to 
the  intention  of  Sutphen  rested  upon  appellant,  requires  a 
higher  degree  of  proof  than  does  the  law  for  the  maintenance 
of  an  issue  in  a  civil  cause.     Ruff  v.  Jarrett,  94  111.  475 

The  appellant  was  the  only  witness  who  testified  concerning 
the  mortgage  given  by  Geller  to  him.  He  says  that  he  ad- 
vanced the  money  to  Geller,  for  which  the'  four  notes  were 
given  on  the  days  the  notes  respectively  bear  date;  that  orig- 
inally he  held  four  other  notes  bearing  same  dates  and  for 
same  amounts,  which  were  secured  by  trust  deed  upon  Geller's 
homestead,  and  about  the  26th  day  of  September,  1882,  Mrs. 
Geller,  who,  he  knew,  furnished  the  money  to  purchase  the 
homestead,  desired  him  to*take  a  mortgage  upon  the  personal 
property  to  secure  him  and  let  ber  have  the  real  estate,  and 
he  consented  to  do  so,  and  Geller  and  his  wife  conveyed  the 
real  estate  to  him  and  he  to  Mrs.  Geller,  at  which  time  he 
gave  up  the  trust  deed  and  notes,  and  afterward  took  the 
chattel  mortgage  in  question,  and  the  notes  were  drawn 
corresponding  with  the  former  ones;  that  he  never  was  paid  a 
cent  upon  his  indebtedness  and  the  transaction  was  but  a 
change  of  securities,  and  so  intended. 

It  is  not  perceived  how  such  transaction  operated  as  a  sat- 
isfaction of  the  original  indebtedness,  nor  that  the  taking  of 
the  chattel  mortgage  and  the  new  notes  can  be  said  to  be  in 
any  sense  a  revival  of  an  old,  extinguished  indebtednesSy  as 
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some  of  the  instructions  given  for  defendants  seem  to  assume, 
and  therefore  invalid  against  the  existing  creditors. 

If  the  former  notes  and  trust  deed  were  given  to  secure 
existing  indebtedness,' the  parties  would  have  an  undoubted 
right  to  change  security  as  against  any  one  not  having  a 
present  lien  on  the  property  mortgaged. 

We  find  no  such  evidence  in  the  record  tending  to  show 
payment  of  the  debt  secured  by  those  notes  and  mortgages  as 
would  authorize  the  submission  of  that  question  to  the  jury. 
The  only  evidence  shows  a  change  merely  of  securities  for  the 
same  debt,  and  the  instructions  in  treating  the  transaction  as 
a  revival  of  a  debt  once  paid  were  calculated  to  mislead  the 
jury,  and  in  our  opinion  should  not  have  been  given. 

It  is  also  objected  that  the  court  permitted  the  defendants 
to  read  in  evidence  the  affidavit  for  attachment.  In  this  we 
see  no  error.  The  property  having  been  seized  upon  by  rrieane 
process,  there  was  no  judgment  which  established  the  relation 
of  debtor  and  creditor  between  Geller  and  Watson,  and  as  the 
sheriff  could  not  attack  the  mortgages  for  fraud,  except  by 
proving  that  Watson  was  an  attaching  creditor,  it  was  proper 
to  allow  the  affidavit  to  be  read  in  evidence  as  tending  to 
prove  such  fact,  and  also  as  showing  that  the  court  was  acting 
within  its  statutory  jurisdiction  in  issuing  the  writ. 

The  averment  in  the  affidavit  of  a  fraudulent  conveyance  by 
the  debtor  as  a  basis  for  the  writ  of  attachment  is  incompe- 
tent to  prove  the  issue  of  fraud  upon  the  trial  against  the 
officer  for  taking  the  property,  and  the  jury  should  be  cau- 
tioned against  so  considering  it. 

For  the  reasons  stated  the  judgment  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 
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The  People 

V. 

Chables  C.  Wabben  et  al. 

1.  Iktebest  of  town  nr  pbosecution  op  offendebs— Attobitbt's 
FEES. — Where  a  town  has  a  special  interest  in  the  prosecution  of  offsncLers, 
beyond  that  of  the  general  public,  in  that  it  reoeives  all  fines  imposed,  sach 
town  may  order  its  attorney  to  assist  the  State's  attorney  in  such  prosecu- 
tions, and  may  pay  him  therefor. 

2.  Staters  attobnbt — Payment  of  fines. — Where  the  statute  re- 
quired the  Staters  attorney  to  pay  certain  fines  to  the  town  treasurer,  and 
under  a  resolution  of  the  town  council  he  paid  a  portion  of  them  to  the  town 
attorney,  who  had  'assisted  him  in  the  prosecutions  from  which  the  fines 
were  deriyed.  Held,  that  such  payment  by  the  Staters  attorn^  was  a  breach 
of  his  bond  being  in  oontravention  of  the  statute,  but  the  town  having  indi- 
rectly received  the  benefit  of  the  money  and  the  application  of  it,  being  by 
its  request  in  discharge  of  a  claim  against  it,  allowed  by  its  council,  and  be- 
ing in  a  case  where  it  could  lawfully  direct  tiie  payment  out  of  funds  of  the 
town,  the  town  can  recover  upon  this  breach  of  the  bond  nominal  damages 
only. 

8.  Satisfying  juDaifENT— Liability.— Where  the  State's  attorney  en- 
tered satisfaction  of  certain  judgments,  and  showed  no  authority  from  the 
town  council  or  resolution  or  order  of  the  board  of  trusteed  remitting  such 
fines  or  directing  him  to  satisfy  the  judgments,  and  he  charged  commissions 
for  collecting  the  whole  amount,  and  his  report  to  the  court,  required  by 
statute,  showed  that  he  had  collected  it.  Held,  that  he  and  his  sureties  are 
bound  to  account  for  it.  << 

4.  State's  attobneys'  fees. — ^The  statute  providing  what  shall  be  the 
fees  of  State's  attorneys,  makes  the  character  of  the  crime  the  criterion  by 
which  the  fee  is  determined,  and  has  reference  to  the  general  provision  of 
the  criminal  code,  where  the  punishment  is  prescribed,  and  not  to  a  partic- 
ular offender  who  may  commit  it. 

5.  Funds  of  town  and  county  to  be  kept  separate— Whbbb 
fines  collected  will  not  cancel  fees. — ^The  State's  attorney  should 
keep  the  funds  of  the  town  and  county  separate  so  long  as  the  fines  collected 
will  cancel  fees,  but  where  such  is  not  the  case,  he  will  be  allowed  to  pay  his 
earned,  uncollectible  fees  out  of  any  funds  in  his  hands  arising  from  fines 
and  forfeitures  collected  by  him. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
J.  MoRobebts,  Judge,  presiding.     Opinion  filed  February  29, 

1884, 
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This  action  is  brought  upon  the  official  bond  of  appollee, 
Warren,  as  State's  attorney  of  Bnrean  county,  and  the  breach 
alleged  is  his  failure  to  pay  into  the  treasury  of  the  town  the 
fines  collected  by  him  from  offenders  against  the  criminal 
code,  for  crimes  committed  within  the  corporate  limits  of  said 
town. 

A  trial  was  had  before  the  court,  a  jury  being  waived,  and 
a  finding  and  judgment  for  the  defendants,  from  which  this 
appeal  is  prosecuted.  It  appears  that  Warren  reported  that 
he  had  collected  fines  to  the  amount  of  $574.85,  which,  under 
tlie  charter  of  said  town,  should  be  paid  by  him  into  the  town 
treasury,  less  the  fees  and  commissions  that,  under  the  statute, 
he  was  authorized  to  retain  out  of  it,  and  the  contention  is, 
whether  he  has  properly  accounted  for  all  of  said  sum. 

Mr.  Owen  G.  Lovejoy,  for  appellants;  that  the  statute  allows 
municipal  corporations  to  appeal  without  giving  bond,  cited 
R.  S.,  Ch.  110,  §  71;  Emerson  v.  Clark,  2  Scam.  490;  Caton  v. 
Harmon,  1  Scam.  581;  Brockway  v.  Rowley,  66  111.  99. 

Payment  of  the  fines  to  Kyle  was  a  breach  of  the  bond,  and 
defendants  are  liable  for  the  $198,  unless  they  can  show  that 
the  town  received  the  money,  and  for  nominal  damages  at 
least:  People  v.  Teazel,  84  III.  540;  George  v.  Bisohoff,  68  111. 
237;  Dehler  v.  Hold,  50  111.  491. 

As  the  charter  and  ordinances  of  the  town  directed  that  the 
fines  should  be  paid  to  the  treasurer,  the  resolution  directing 
the  payment  to  Kyle  contravened  the  charter,  and  was  diere- 
fore  void:  1  Dillon  on  Municipal  Corporations,  §  251;  City  of 
Placerville  v.  Wilcox,  35  Cal.  21;  MoCormick  v.  Bay  City,  23 
Mich.  462;  Daniels  v.  Mun.  Council,  10  Upp.  Can.  Q.  B.  R.  80. 

The  town  'may  plead  ultra  vires:  1  Dillon  on  Municipal 
Corporations,  §  381;  Cumberland  Co.  v.  Edwards,  76  111.  545. 

The  State's  attorney  and  his  sureties  are  concluded  by  his 
receipts  upon  the  record  of  the  court  and  his  reports  under 
oath,  as  required  by  law:  Gage  v.  Chicago,  2  Bradwell,  333; 
Morley  v.  Metamora,  78  111.  394;  R.  S.  1874,  Ch.  53,  §  9; 
People  V.  Chris'tersou,  59  111.  157;  Simmons  v.  Bradford,  15 
Mass.  83. 
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Messrs.  EcKLES  &  Kyle  and  Messrs.  Farwell  &  Warren, 
for  appellees;  that  the  doctrine  of  estoppel  in  pais  is  appli- 
cable to  municipal  corporations,  and  a  plea  of  ultra  vires 
will  not  avail  after  performance,  and  when  the  other  party 
can  not  be  placed  in  statu  quo^  cited  Logan  Co.  v.  City  of 
Lincoln,  81  III.  156;  Bradley  v.  Ballard,  55  111.  413;  Chicago 
Building^So.  v.  Crowell,  65  111.  453;  West  v.  Madison  Co.,  82 
111.  205;  barst  v.  Gale,  83  111.  136;  East  St.  Louis  v.  E.  St.  L. 
G.  L.  &  C.  Co.,  98  111.  415;  P.  &  S.  K.  R  Co.  v.  Thompson, 
103  111.  187. 

Technical  breach  witliout  injury  does  not  authorize  suit  for 
the  town,  and  if  the  town  received,  though  in  an  indirect  way, 
all  it  was  entitled  to,  it  can  not  recover  it  again:  R.  S.,  Ch.  14, 
§  1;  People  v.  Yeazel,  84  111.  539. 

Tlie  presumption  is  that  all  public  officers  in  the  discharge 
of  official  duties  pursue  the  course  pointed  out  bylaw;  hence 
the  court  must  presume  that  there  was  some  sufficient  reason 
why  the  money  was  paid  to  the  town  attorney  and  not  to  the 
treasurer:  Todemier  v.  Aspinwall,  43  111.  406;  People  v.  Audi- 
tor, 2  Scum.  56Y;  Ballance  v.  Underbill,  3  Scam.  453;  Peo- 
ple V.  Walsh,  96  111.  232. 

PiLLSBURY,  J.  Objections  have  been  taken  by  both  parties 
to  the  action  of  the  court  below  in  its  judgments  upon  the 
pleadings  of  the  respective  parties,  but,  as  all  the  evidence  was 
heard  in  the  case  that  could  have  been  introduced  under  the 
proposed  pleadings,  we  shall  confine  ourselves  to  a  discussion 
of  the  effect  of  the  evidence  upon  the  rights  of  the  parties. 

By  section  17,  Art.  7  of  the  charter  of  the  town  of  Princeton, 
Sess.  L.  1857,  p.  1415,  "All  fines  and  penalties  recoverable 
by  indictment  or  action  tor  any  ofifenses  committed  within  the 
limits  of  said  town  and  which  are  now  required  by  law  to  be 
paid  unto  the  county  treasurer  or  the  school  commissioner  of 
said  county,  shall  hereafter  be  paid  unto  the  town  treasurer 
for  the  use  of  said  town.'* 

As  to  such  fines  and  penalties,  the  parties  concede  that  it 
became  the  official  duty  of  Warren  to  pay  them  to  the  town 
treasurer  under  such  provision  of  the  charter. 
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It  is  objected  that  the  court  below  credited  Warren  with 
$198,  one  half  of  certain  fines  collected  by  him,  and  which  he 
paid  to  one  John  T.  Kyle,  then  town  attorney,  for  his  serv- 
ices in  assisting  the  State's  attorney  in  the  prosecutions  in 
the  circuit  court  from  which  the  fines  were  derived,  upon  the 
ground  that  the  town  had  no  authority  to  order  its  attorney  to 
assist  Warren  in  such  cases. 

The  town  of  Princeton  is  authorized  to  appoint  an  attorney 
to  attend  to  its  legal  business,  and  it  having  a  special  interest 
in  the  prosecution  of  offenders,  beyond  that  of  the  general 
public,  as  it  receives  all  fines  imposed,  no  reason  is  perceived 
why  it  may  not  order  its  attorney  to  assist  the  State's  attor- 
ney in  such  prosecutions  and  pay  him  therefor. 

The  question  does  not  arise  here  whether  the  town  would 
be  authorized  to  employ  counsel  to  assist  the  State's  attorney 
and  pay  him  out  of  corporate  funds  where  the  town  had  on 
different  interest  than  the  general  public  in  tlie  enforcement 
of  the  criminal  code,  and  we  decline  the  discussion  of  such 
question. 

In  these  cases  the  town  had  a  direct  pecuniary  interest  in 
the  successful  prosecution  of  them,  and  we  must  conclude  that 
the  town  council  deemed  the  causes  of  sufficient  importance 
to  the  town  to  pay  additional  counsel,  and  we  are  not  aware 
wherein  it  exceeded  its  powers  or  violated  any  law  in  so 
doing. 

It  sufficiently  appears  from  the  record  that  Mr.  Warren, 
while  consenting  to  the  employment  and  assistance  of  Mr. 
Kyle  in  such  prosecutions,  still  retained  the  general  control 
of  them,  and  so  far  as  shown,  neglected  no  duty  that  he  owed 
to  the  public 

Warren  having  collected  the  fines,  the  town  council,  by  res- 
olution, directed  him  to  pay  one  half  thereof  to  Mr.  Kyle  as 
compensation  for  his  services,  and  he  did  so,  taking  Kyle's 
receipt,  and  the  court  allowed  this  amount,  $198,  to  him  as 
payment  upon  the  fines. 

Tlie  statute  required  Warren  to  pay  these  fines  to  the  town 
treasurer,  and  it  could  be  no  justification  to  him  for  not  doing 
so,  that   the  council   requested  him  to   pay  them  to  a  third 
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party.  This  duty  was  defined  by  a  statate  of  greaterforce  than 
any  direction  of  the  town  connciL 

He  M^BS  not  an  officer  of  the  town,  nor  under  the  control  of 
its  coancil.  His  payment,  therefore,  to  Kyle,  was  unauthor- 
ized and  a  breach  of  llnfs  bond;  but  the  town  having  indirectly 
received  the  benefit  of  the  money  and  the  application  of  it, 
being  by  its  request  in  discharge  of  a  claim  against  it,  al- 
lowed by  its  council,  and  in  a  case  where,  as  we  have  seen,  it 
could  lawfully  direct  the  payment  out  of  the  funds  of  the 
town,  the  amount  paid  was  properly  allowed  in  reduction  of 
damages,  and  it  can  recover  upon  this  breach  of  the  bond 
nominal  damages  only.     People,  etc.,  v.  Yeazel,  84  HI.  640. 

Warren  entered  satisfaction  of  record  upon  judgments 
against  various  parties  for  $100  fines  imposed,  and  reported 
to  the  court  that  he  had  collected  the  same,  and  that  after 
taking  out  his  fees  for  convictions  where  the  fines  could  not 
be  collected,  the  balance  of  $45  had  been  paid  to  the  treasurer 
of  the  town. 

He  figured  his  commission  upon  the  whole  $100  at  ten  per 
cent,  and  added  thereto  his  uncollected  fees  of  $45,  and  paid 
the  treasurer  $4.65,  amounting  in  all  to  $59.65,  the  sum  as 
now  claimed  by  him  that  actually  was  collected,  the  ti*easurer, 
however,  giving  him  a  receipt  for  $45. 

It  is  now  claimed  by  him  that  the  town  did  not  desire 
the  balance  of  the  fines,  $40.35,  collected  from  the  defend- 
ants«  and  the  receipt  was  taken  for  the  $45  to  balance  his 
account 

There  does  not  seem  to  be  any  authority  from  the  town 
council  justifying  him  in  entering  satisfaction  of  the  judg- 
ment, even  if  it  be  conceded  that  the  council  could  thus 
remit  the  fines  imposed.  He  has  shown  no  resolution,  or 
order,  of  the  board  of  trustees  remitting  such  fines,  or  direct- 
ing him  to  satisfy  the  judgments.  He  charges  commissions 
for  collecting  the  whole  amount,  and  his  report  to  the  court, 
required  by  the  statute,  shows  that  he  bad  collected  it,  and 
under  such  circumstances,  it  seems  that,  under  the  decisions 
of  our  Supreme  Court,  he  and  his  sureties  must  be  held  bound 
to  account  for  it  Morley  v.  Metamora,  78  IlL  394;  Chicago 
V.  Gage,  95  111.  593. 
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It  appears  that  he  obtained  a  conviction  of  two  boys  nnder 
eighteen  years  of  age  upon  indictment  charging  them  with 
assault  with  intent  to  rob,  and  they  were  sentenced  to  the 
coanty  jail,  and  another  boy  nnder  sixteen  years  of  age  was 
sentenced  to  the  reform  school  for  burglary  and  larceny,  and  in 
adjnsting  his  accounts  with  the  town,  he  retained  npon  each 
of  said  convictions  the  snm  of  $15,  which  was  allowed  him 
by  the  court  below. 

The  appellants  object  to  the  allowance  of  these  items  upon 
the  ground  alone,  that  the  statute  in  such  oases  limits  his  fees 
to  five  dollars  upon  each  conviction. 

The  statute  provides  that  the  State's  attorney  shall  be  al- 
lowed as  fees:  ^'  On  each  conviction  where  the  crime  is  pun- 
ished by  death  or  confinement  in  the  penitentiary  fifteen  dol- 
lars, and  five  dollars  each  on  all  other  convictions."  This 
statute  makes  the  character  of  the  crime  the  criterion  by 
which  the  fee  is  determined  and  evidently  has  reference  to 
the  general  provisions  of  the  criminal  code  where  the  punish- 
ment for  the  crime  is  prescribed,  and  not  to  a  particular 
offender  who  may  commit  it. 

We  see  no  error  in  the  action  of  the  court  below  in  this  re- 
gard. 

A  question  has  also  been  made  whether  the  State's  attor- 
ney of  Bureau  county  has  the  right  to  appropriate  the  fines 
collected  bv  him,  and  which  under  the  charter  should  be 
paid  into  the  town  treasury,  to  the  payment  of  fees  due  him 
for  conviction  of  offenders  where  the  crime  was  committed 
without  the  limits  of  the  town,  and  where  such  fines  can  not 
be  collected  from  the  defendants. 

The  general  statutes  authorize  the  State's  attorney  to  pay 
his  uncollectible  fees  out  of  any  fines  collected,  and  we  think 
he  had  the  right  to  thus  apply  any  fines  due  the  town  if 
he  has  not  collected  enough  from  business  outside  the  city 
to  pay  him. 

The  charter  of  the  town  considered  in  connection  with 
the  general  statutes  seems  to  require  the  State's  attorney  to 
keep  two  separate  accounts,  one  for  the  county  and  the  other 
for  the  town,  and  it  would  seem  equitable  that  the  collected 
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fines  belonging  to  either  town  or  county  shonld  first  be  ap- 
plied to  the  fees  of  the  attorney  due  in  cases  where  he  can 
not  collect  the  fines  dne  to  such  fund. 

The  State's  attorney  should  keep  the  funds  separate  so  long 
as  the  fines  collected  will  cancel  fees,  but  where  such  is  not 
the  case,  he  will  be  allowed  to  pay  his  earned  uncollectible 
fees  out  of  any  funds  in  bis  hands  arising  from  fines  and  for- 
feitures collected  by  him. 

For  the  reason  stated,  the  judgment  of  the  court  below  will 
be  reversed  and  the  cause  remanded  with  leave  to  either  party 
to  amend  their  pleadings,  if  they  be  so  advised. 

Judgment  reversed. 


George  Ball 

V. 

Lenora  Schaffeb. 


1.  DowKR— When  improvkmknts  abb  made.— Where  a  party  ac- 
quires title  in  the  husband's  life-time  and  makes  improvements  before  it  is  in 
his  power  to  assign  dower,  he  would  be  entitled  to  the  exclusive  benefit  of 
such  improvements  and  they  should  not  be  estimated  as  a  part  of  the 
widow's  dower. 

2.  Title  acquired  after  dower  right  becomes  vested. — Where  a 
party  acquires  title  after  the  dower  right  becomes  vested,  through  an  ad- 
ministrator's sale,  which  is,  under  our  statute,  the  same  as  a  conveyance  by 
the  heirs,  the  widow  is  endowed  of  the  premises,  or  their  yearly  value,  as  at 
the  time  of  the  assignment.  If  such  party  before  assigning  chooses  to  re- 
pair and  improve,  he  does  so  at  his  peril. 

3.  Damages  for  detention  of  dower. — It  is  error  for  a  court,  with- 
out hearing  evidence  specially  upon  the  subject,  to  award  a  widow  damages 
for  the  detention  of  her  dower  from  the  time  of  its  demand,  upon  the  basis 
of  the  yearly  value  of  the  dower  as  found  by  the  jury. 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the 
Hon.  N.  M.  Laws,  Judge,  presiding.     Opinion  filed  February 

29,  1884. 

Mr.  C.  C.  Jones  and  Messrs.  Barnes  &  Muib,  for  appel- 
lant; that  the  widow  is  entitled  to  dower  in  the  premises  in 
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the  condition  they  were  at  the  time  of  her  husband's  death, 
cited  Stookev  v.  Stookey,  89  111.  40;  Walker  v.  Walker,  5 
Bradwell,  289;  Walsh  v.  Eeis,  50  111.  477;  Scammon  v.  Camp- 
bell, 75  111.  223;  Bnnner  v.  Peterson,  44  111.  253. 

The  jury  mnst  assess  damages  as  well  as  yearly  valne:  T. 
P.  cfe  W.  R  R  Co.  V.  Curtenius,  65  111.  120. 

Mr.  Fred.  S.  Potter,  for  appellee;  that  as  the  husband  died 
seized,  and  appellant  having  purchased  of  the  administrator,  it 
was  his  dnty  to  assign  dower,  and  having  made  improvements 
before  assigning,  he  did  so  at  his  peril,  cited  Selb  v.  Mon- 
tague, 102  111.  446;  1  Washburn  on  Eeal  Pro]>erty,  3d  ed.,  271 ; 
3  Sutherland  on  Damages,  350;  Peyton  v.  Jeflfries,  50  111.  148. 

Pleasants,  J.  Appellee  filed  her  petition  September  21, 
1882,  for  assignment  of  her  dower  in  a  lot  and  the  building 
thereon  in  the  city  of  Henry.  Her  husband  had  died  intes- 
tate. May  26,  1875,  seized  of  the  premises  in  question.  They 
were  sold  by  his  administrator  to  pay  debts,  November  26, 
1876,  and  possession  was  immediately  given  to  the  purchaser, 
and  by  conveyance  his  title  came  to  appellant,  who  took  pos- 
session April  3,  1878.  He  paid  appellee,  from  month  to 
month,  different  sums  which  she  accepted  as  her  share  of  the 
rents  (after  deducting  all  that  he  claimed  as  her  porportion 
of  the  amount  expended  for  taxes,  insurance  and  repairs,) 
which  amounted  latterly  to  five  dollars,  until  August,  1882, 
when  he  refused  to  pay  her  anything,  and  she  thereupon  filed 
this  petition. 

Her  right  to  dower  having  been  determined  and  the  prem- 
ises reported  by  the  commissoners  not  susceptible  of  divis- 
ion without  injury  to  the  interests  involved,  the  cause  was  re- 
ferred to  a  jury  to  ascertain  the  yearly  value  of  the  premises; 
who  found,  upon  evidence  which  we  think  warranted  it,  the 
one  third  of  the  annual  value  to  be  $128.50.  The  court  re- 
fused to  set  aside  the  finding  on  motion  of  appellant,  and  de- 
creed that  he  pay  her  the  sum  so  found  on  June  12,  1884, 
and  the  same  amount  yearly  thereafter,  and  also  awarded 
her  the  sum  of  $93.60  as  her  damages  for  the  detention 
of  her  dower  from  time  of  filing  the  petition,  and  costs. 
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Defendant  brings  the  case  here  by  appeal,  and  insists  that 
the  circnit  conrt  erred  in  refusing  to  admit  evidence  offered  as 
to  the  value  of  the  premises  at  the  time  of  the  hnsband's 
death,  and  of  improvements  and  repairs  thereafter  made, 
under  what  he  mainl^ins  was  an  erroneous  impression  that 
his  claim  for  such  improvements  and  repairs  had  been  settled 
between  the  parties. 

We  think  the  ruling  was  right,  and  the  reason  given  for 
it  by  the  circuit  court  is  immaterial.  The  evidence  was 
improper.  No  objection  on  specific  grounds  could  have 
been  obviated  so  as  to  justify  its  admission.  If  appellant 
had  acquired  title  in  the  husband's  life-time,  and  made  im- 
provements before  it  was  in  his  power  to  assign  dower,  then 
under  the  rule  generally  prevailing  in  the  United  States, 
and  fully  recognized  here,  he  would  have  been  entitled  to  the 
exclusive  benefit  of  them,  and  they  should  not  have  been 
estimated  in  finding  the  yearly  value  of  which  the  widow 
was  to  be  endowed.  2  Scribner  on  Dower,  Ch.  22,  Sec.  18, 
Walsh  V.  Eeis,  50  111.  477;  Scaminon  v.  Campbell,  75  Id.  223; 
Stookey  v.  Stookey,  89  Id.  40. 

But  in  this  case  the  husband  died  seized.  Appellant  ac- 
quired title  after  the  dower  right  became  vested,  through 
the  administrator's  sale,  which  under  our  statute  is  equiva- 
lent to  a  conveyance  by  the  heirs.  Seib  v.  Montague,  102 
111.  451.  As  against  the  heir  and  his  grantee,  the  widow  is 
endowed  of  the  premises  or  their  yearly  value  as  at  the  time 
of  assignment.  Since  he  might  have  proceeded  at  once  to 
make  it,  and  it  was  his  duty  to  do  so  as  soon  as  practicable,  but 
he  chose  first  to  /epair  and  improve,  he  did  it  at  his  peril. 
2  Scribner  on  Dower,  Oh.  21,  Sees.  30,  32,  and  Ch.  22,  Sees. 
22,  23;  1  Washb.  on  Keal  Est.,  2d  ed.,  Ch.  22,  p.  238.  That 
tliis  rule  obtains  in  Illinois  is  clearly  implied  by  the  cases  of 
Summers  v.  Babb,  13  III.  486  aud  Stookey  v.  Stookey,  supra. 

But  after  the  finding  of  the  net  annual  value  of  the  prem- 
ises by  the  jury,  as  above  stated,  the  court  awarded  her  dam- 
ages for  the  detention  of  her  dower  from  the  time  of  its 
demand,  without  hearing  evidence  specifically  upon  that  sub- 
ject, at  the  same  yearly  rate.    The  recital  in  the  decree  is 
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that  this  matter  was  heard  ^^  npon  the  verdict  and  the  evidence 
to  the  conrt  in  open  court  given,"  but  it  is  manifest  from  the 
certificate  of  the  evidence  and  from  the  sum  awarded  for  the 
time  that  the  evidence  here  referred  to  was  only  that  which 
had  been  produced  to  the  jury  upon  the  question  of  the  net 
annual  value  of  the  premises.  And  this  we  must  hold,  npon 
the  authoritv  of  T.  P.  &  W.  E.  E.  Co.  v.  Cnrtenius,  65  111. 
130,  was  error,  the  subsequent  change  in  the  statute  being  re- 
garded as  not  affecting  this  question.  In  this  particular,  there- 
fore, the  decree  is  reversed,  but  in  all  others  affirmed.  The 
cause  is  remanded  for  further  proceedings  in  conformity  here- 
with. The  costs  of  this  court  will  be  equally  divided  between 
the  parties. 

Affirmed  in  part  and  reversed  in  part  and  remanded. 


Thomas  Grady 

V. 

Joseph  T.  Smith. 


Chattel  mortoaoe—- Evidbncb.— A  team,  harness  and  two  oows 
were  taken  by  the  appellant  mortgagee,  and  sold  under  the  provision  in  a 
chattel  mortgage  that  the  mortgagee  might  sell  at  any  time  before  the  ma- 
turity of  the  debt  if  he  ''felt  himself  unsafe  or  insecure,  etc/'  Appellee, 
the  mortgagor,  brought  an  action  of  trespass  for  th^  taking  of  such  prop- 
erty. Held,  that  it  was  error  for  the  court  to  exclude  evidence  which 
tended  to  show  the  actual  peril  of  appellant's  claim  and  the  necessity 
of  enforcing  the  mortgage  provisions  in  order  to  secure  it,  and  it  was  error 
to  admit  evidence  as  to  the  condition  of  appellee's  family,  as  such  evidence 
was  calculated  to  arouse  the  sympathy  of  the  juiy  and  had  no  tendency  to 
prove  either  the  wrong  or  the  damage. 

Appeal  from  the  Circuit  Court  of  De  Kalb  countv;  the 
Hon.  Charles  E^elluh,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 29,  1884. 

Messrs.  Jones  &  Bishop,  for  appellant;  cited  Bnssell  v. 
Butterfield,  21  Wend.  300;  Story  on  Bailments,  204;  Lyle  v. 
Barker,  5  Bin.  460;  Herman  on  Mortgages,  211. 

Vol.  ZIV.     » 
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Messrs.  La  well  &  Cabnes,  for  appellee. 

Pleasants,  J.  Appellee  brought  this  action  of  trespass  to 
October  term,  1882,  against  appellant  and  one  Timothy 
Hinds,  a  constable,  for  wrongfully  taking  two  mares,  two 
cows,  and  one  set  of  double  harness.  The  plea  of  the  gen- 
eral issue  was  filed,  with  a  stipulation  that  all  defenses  which 
the  evidence  should  tend  to  support  should  be  considered 
filed,  with  proper  replications  thereto.  The  suit  was  dismissed 
as  to  Hinds,  and  the  trial  resulted  in  a  verdict  and  judgment 
against  appellant  for  $184.28,  damages.  A  motion  by  de- 
fendant for  a  new  trial  was  overruled  and  judgment  entered 
on  the  verdict  for  the  damages  so  found  and  for  costs,  from 
which  he  took  this  appeal. 

The  property  mentioned,  with  some  other,  was  embraced  in 
a  chattel  mortgage  from  appellee  to  appellant,  of  January 
3,  1882,  to  secure  a  note  for  $434  with  interest  at  eight  per 
cent,  per  annum,  payable  on  January  1, 1884,  and  containing 
the  common  provision  that  if  the  mortgagee  at  any  time  be- 
fore maturity  of  the  debt  "felt  himself  unsafe  or  insecure  " 
with  respect  thereto,  he  might  take  possession  and  sell  as  in 
case  of  default  in  payment.  Under  this  provision  appellant 
caused  the  constable,  Hinds,  to  take  possession  for  him  and  to 
sell  the  property  so  taken,  which  realized  the  sum  of  $145.72, 
less  than  its  value,  by  reason  of  appellee's  public  declaration 
before  the  sale  that  he  would  contest  its  validity. 

Appellee  was  of  doubtful  responsibility — a  farm  renter.  One 
Peleg  Sweet,  a  former  landlord,  from  whom  he  had  gotten  one 
of  the  mares,  had  taken  and  then  held  possession  of  her,  claim- 
ing that  she  was  his  until  paid  for  by  appellee;  the  other 
mare  had  been  removed  with  appellee's  consent  to  the  county 
of  Lee;  and  he  was  himself  about  to  remove  and  take  with  him 
the  other  stock  and  property  mentioned  to  the  same  county 
where  he  had  just  rented  a  farm. 

Under  these  circumstances  the  property  was  taken  by 
the  appellant,  mortgagee,  under  the  provision  of  the  mortgage 
above  stated;  and  we  think  in  the  light  of  legitimate  testi- 
mony produced,  that  they  justified  him  in  so  doing.  Fox  v. 
Kitton,  19  111.  519;  Bailey  v.  Godfrey,  64  III.  507;  Lewis  v. 


Second  District — Decembeb  Term,  1883.  307 

Grady  r.  Smith. 

D'Arcy,  71  111.  648;  Eoy  v.  Goings,  96  111.  361.  That  the 
jury  did  not  so  regard  it,  may  very  probably  be  due  in  large 
part  to  the  refusal  of  the  court  to  admit  the  evidence  offered, 
that,  by  the  agreement  between  appellee  and  Sweet  the  mare 
taken  by  the  latter  was,  as  between  them,  to  be  his  until  paid 
for  by  appellee,  and  that  she  was  never  so  paid  for,  and  to  the 
admission  of  evidence,  over  appellant's  objection,  that  appel- 
lee's family  consisted  of  a  wife  and  two  children;  that  the 
latter  were  of  the  ages  respectively  of  three  years  and  eight- 
een months  and  that  appellant  knew  that  appellee's  wife  and 
children  ^'  had  no  other  milk  to  keep  them"  than  that  obtained 
from  the  two  cows  taken,  and  that  appellee  '*  had  no  other  team 
and  harness  to  do  his  work  with."  We  are  of  opinion  that 
the  court  erred  in  respect  both  to  that  so  excluded  and  to  that 
60  admitted.  The  former  tended  to  show  actual  insecurity  of 
appellant's  claim  and  the  necessity  of  enforcing  the  mortgage 
provision  in  order  to  secure  it.  The  latter  was  well  calculated 
to  arouse  the  sympathy  of  the  jury  in  behalf  of  the  plaintiff, 
but  had  no  tendency  to  prove  either  a  wrongful  or  a  specially 
malicious  taking  or  the  amount  of  the  damage  sustained.  The 
presumption  must  be  tliat  the  market  value  of  the  cows  taken, 
which  would  not  be  affected  by  these  circumstances,  would 
replace  them  with  others  as  milky.  It  is  manifest  that  the 
jury  did  not  regard  it  as  ground  for  vindictive  damage,  be- 
cause their  verdict  as  to  the  amount  was  strictly  based  upon 
the  testimony  of  Gordon  Davis,  the  only  witness  on  that  sub- 
ject besides  the  plaintiff  and  his  brother,  and  who  estimates 
the  value  of  the  property  taken  at  $330,  being  $70  less  than 
their  estimate  which  agreed  on  $400.  Deducting  the  proceeds 
of  the  mortgage  sale,  $145.72,  as  expressly  instructed  by  the 
court  to  do  in  case  they  should  find  for  the  plaintiff,  a  balance 
was  left  of  $184.28,  the  precise  amount  of  the  damages  found. 
But  that  they  were  influenced  by  these  rulings  to  find  for  the 
plaintiff  what  they  understood  to  be  the  actual  damages  there 
is  much  reason  to  believe. 

Appellant's  counsel  also  argues  that  the  court  erred  in  its 
second  instruction  to  the  jury,  which  was  to  the  effect  that 
the  total  amount  of  damages  found,  whether  punitive  or 
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actual,  if  any,  would  be  subject  to  a  deduction  of  the  amount 
indorsed  on  the  note  as  the  proceeds  of  the  sale  of  the  prop- 
erty in  question  under  the  mortgage,  being  $145.72;  and  that 
they  should  have  been  instructed  to  allow,  by  way  of  recoup- 
ment, the  full  amount  of  the  mortgage  debt  remaining  unsatis- 
fied at  the  time  of  the  taking.  We  can  not  consider  this 
point  as  ground  for  reversal,  for  the  reason  that  the  third 
instruction  asked  by  and  given  for  the  defendant  himself  was 
of  precisely  the  same  tenor.  He  can  not,  therefore,  be  heard 
to  complain  of  it. 

But  since  the  judgment  must  be  reversed  for  other  reasons 
above  given  and  the  cause  be  tried  again,  the  circuit  court 
will  doubtless  carefully  consider  upon  this  question  the  cases 
of  Stow  V.  Yarwood,  14  111.  426;  Hubbard  v.  Rogers,  64  III 
434;  Belelen  v.  Perkins,  78  M.  463,  and  of  Russell  v.  Butter- 
field,  21  Wend.  300,  and  the  authorities  there  cited. 

For  the  errors  above  noted,  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


G.  M.  KiME 

V. 

W,  W.  Dale. 


1.  Trover. — To  maintain  trover  against  one  who  came  lawfully  into 
possession,  a  proper  demand  upon  him  and  his  refusal  to  deliver  must  be 
shown,  unless  there  is  proof  of  such  actual  appropriation  or  change  in  the 
condition  of  the  property  made  by  him,  as  would  make  a  demand  for  it  in 
specie  unavailing. 

2.  Refusal  upon  demand — Evidence. — Refusal  upon  such  demand  is 
not  per  se  a  conversion,  but  only  evidence  of  it.  Such  evidence  is  open  to 
explanation  and  rebuttal  by  proof  of  facts  justifying  the  refusal,  and  it  is 
for  the  jury  to  determine,  not  only  whether  there  has  been  in  fact  a 
refusal,  but  also  whether,  if  any,  it  is  of  such  a  character  as  to  constitute 
proof  of  conversion,  and,  with  that  view,  to  consider  all  the  evidence  bear- 
ing upon  the  question. 

Appeal  from  the  Circuit  Court  ot  Livingston  county;  the 
Hon.  Franklin  Blades,  Judge,  presiding.  Opinion  filed 
February  29,  1884. 
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Mr.  E.  S.  McIlduff,  for  appellant;  that  refasal  to  deliver 
property  is  not  per  se  a  conversion,  cited  Hawkins  v.  Hoffman, 
6  Hill  (N.  Y.),  586;  Boaman  v.  Eaton,  24  Barb.  (N.  T.)  532; 
Whitney  v.  Slanson,  8U  Id.  278;  Wellington  v.  Wentworth, 
8  Metcalf,  548;  1  Chitty  PL,  14th  Am.  ed.,  *p.  160;  Gilmore 
V.  Newton,  9  Allen,  171;  Kelsey  v.  Oris  wold,  6  Barb.  436; 
Packard  v.  Getman,  16  Am.  Dec.  475;  6  Cowen,  757;  Hal- 
lenbake  v.  Fish,  24  Id.  88,  8  Wendell,  547;  Carroll  v.  Mix,  51 
Barb.  212;  Fletcher  v.  Fletcher,  7  N.  H.  452. 

Messrs.  Wallace  &  Terby,  for  appellee. 

Pleasakts,  J.  Appellant  was  a  grain  and  stock  bayer  at 
Emington,  in  Livingston  county,  where  he  had  two  cribs. 
A]>pellee  was  a  resident  of  Pennsylvania,  but  owned  a  large 
body  of  land  in  the  neighborhood,  in  charge  of  one  John  Fer- 
gnson,  as  his  agent,  and  leased  in  parcels  to  different  tenants. 
He  bronght  this  suit  before  a  justice  of  tlie  peace  to  recover 
damages  for  the  detention  of  seventy-five  bushels  and  twenty- 
five  pounds  of  corn  stored  in  one  of  these  cribs,  and  on  ap- 
peal to  the  circuit  court  obtained  a  verdict  for  $20,  upon  which, 
after  a  motion  for  new  trial  overruled,  judgment  was  en- 
tered. Defendant  appealed  and  assigns  for  error  divers 
rulings  upon  the  admission  of  evidence  and  giving  and  re- 
fusing instructions,  to  which  exception  was  at  the  time  duly 
taken. 

It  was  treated  throughout  by  court  and  parties  as  an  action 
of  trover.  There  is  no  dispute  as  to  the  quantity,  value  or 
ownership  of  the  corn ;  but  the  issue  made  was  upon  the  al- 
leged conversion,  to  maintain  which,  on  his  part,  the  plaintiff 
relied  solely  upon  proof  of  defendant's  refusal  to  deliver  it 
upon  demand  made  and  storage  tendered. 

Defendant  introduced  evidence  showing  more  fully  the  oc- 
casion, circumstances  and  character  of  this  refusal,  tending  to 
prove  that  it  was  not  absolute  nor  at  all  in  denial  of  plaint- 
iff's right  of  property  or  possession,  but  only  for  a  reasonable 
time  stated,  in  order  to  avoid  inconvenience  which  otherwise 
would  have  arisen  through  plaintiff's  negligence  and  to  which 
therefore  he  was  not  bound  to  submit.     From  this  testimony 
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it  would  appear  that  for  the  storage  of  plaintiff's  corn  nntil 
the  following  summer  Ferguson  had  engaged  one  of  defend- 
ant's cribs,  to  be  ready  by  Dec  1,  1881,  and  which  was  in  fact 
made  ready  by  the  20th  of  November  preceding.  The  three 
loads  in  question,  however,  were  hauled  in  as  early  as  the  9th, 
and  were  allowed  by  defendant,  as  an  accommodation,  to  be 
put  in  the  south  end  of  the  other  crib,  which  he  was  filling  from 
the  north  with  corn  of  his  own,  as  he  purchased  from  day  to 
day,  but  with  the  express  understanding  that  it  should  be 
removed  by  plaintiff  before  he  needed  the  room.  When  the 
one  so  engaged  was  ready,  and  repeatedly  afterward,  before 
the  demand  and  refusal  shown  and  when  access  to  it  from  the 
nearest  door  was  unobstructed,  Ferguson  was  notified  that 
he  must  remove  it  out  of  the  way  of  defendant's  corn  which 
was  coming  in.  This  he  promised  to  do,  but  took  no  steps  to 
that  end  until  Feb.  2,  1882,  when  it  had  become  impractica- 
ble to  do  so  without  making  a  new  opening  in  the  crib,  or  first 
removing  a  considerable  quantity  of  defendant's  corn  which 
then  filled  it  from  the  north  end,  past  the  door  referred  to, 
and  overlaid  a  portion  of  plaintiff's.  To  prevent  admixture, 
defendant  had  taken  the  trouble  to  lay  some  boards  over  the 
latter,  and  to  clear  the  way  from  it  back  to  the  door  had  been 
shelling  out  his  own  that  lay  next,  but  his  sheller  had  broken 
down  and  he  was  waiting  for  new  castings  that  had  been  or- 
dered. This  was  the  situation  when  on  the  day  last  above 
mentioned  Ferguson  appeared,  with  men,  teams,  and  imple- 
ments, proposing  to  remove  the  three  loads  in  controversy, 
by  taking  out  the  door  and  displacing  a  portion  of  defendant's 
corn.  He  was  then  told  that  if  it  had  not  been  for  the  acci- 
dent mentioned  the  latter  would  by  that  time  have  been  out 
of  the  way,  and  that  if  he  would  come  again  in  two  days 
it  would  be  and  he  could  then  take  out  the  plaintiff's.  Fer- 
guson refused  to  wait  and  peremptorily  declared  his  intention 
to  proceed  immediately  as  stated.  This  the  defendant  forbade, 
threatening  to  resist  by  forcQ  any  attempt  to  open  the  crib  at 
that  time.  Ferguson  thereupon  went  away  and  commenced 
this  suit  When  it  was  tried,  which  was  at  the  May  term, 
1883,  the  plaintiff's  com  remained  in  the  crib  just  as  it  was 
at  the  time  of  the  difiSculty. 
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There  were  other  circnmBtances  in  evidence  which  may  be 
claimed  to  have  modified,  to  some  extent,  the  eifect  of  those 
al)ove  stated.  But  it  was  for  the  jnrj  to  iind  how  far,  and 
whether,  npon  all  the  evidence,  there  was  or  was  not  a  con- 
version, which  is  an  nnanthorized  assumption  or  exercise  of 
the  right  of  ownership  over  personal  chattels  belonging  to 
another,  to  the  alteration  of  their  condition  or  the  exclusion 
of  the  owner's  rights.  Bouvier's  Law  Die,  title  "Conver- 
sion '' — ^at  law,  and  cases  there  cited. 

To  maintain  trover  against  one  who  came  lawfnllj  into 
possession,  a  proper  demand  npon  him  and  his  refusal  to  de- 
liver must  be  shown,  unless  there  is  proof  of  such  actaal  ap- 
propriation or  change  in  the  condition  of  the  property  made 
by  him,  as  wonld  make  a  demand  for  it  in  specie  unavailing; 
because  otherwise,  there  would  be  no  evidence  of  an  assump- 
tion of  right  excluding  that  of  the  owner. 

Refusal  upon  such  demand  is  not  per  Be  a  conversion  but 
only  evidence  of  it.  Johnson  v.  Howe,  2  Gilm.  842;  Bonner 
V.  Dyball,  42  111.  34.  It  is  such  evidence  because  prima  facie 
it  imports  such  an  assumption  of  adverse  right.  But  from 
its  nature  it  can  not  be  conclusive,  since  one  might  refuse  or 
fail  to  deliver  for  many  reasons  that  would  justify  or  excuse 
it,  without  questioning  the  owner's  right;  as  that  he  hon- 
estly and  reasonably  doubted  the  identity  of  the  person  mak- 
ing the  demand  as  owner,  or  the  authority  of  one  making  it 
as  agent,  or  was  unable  to  deliver  if  he  would,  or  that  he  re- 
fused unless  upon  a  condition  which  he  had  a  right  to  impose^ 
or  the  like.  In  short,  to  constitute  such  evidence,  it  must  be 
unconditional  or  with  a  condition  which  he  had  no  right  to 
impose,  and  not  a  reasonable  excuse.  That  this  evidence  is 
open  to  explanation  and  rebuttal  by  proof  of  any  such  fact,  is 
so  clear  upon  principle  and  fully  established  by  authority  that 
excepting  the  cases  from  our  own  State  of  Ingalls  v.  Buckley, 
13  111.  315,  S.  C.  in  16  Id.  224,  and  Northern  Trans.  Co.  v. 
Sellick,  52  Id.  249,  we  refer  only  to  text  books,  where  many 
others  are  cited:  Bouvier,  libi  Bupra^  3  and  4;  1  Ch.  PI.  14th 
Am.  ed.,  160;  2  Hilliard  on  Torts,  Ch.  16,  Sec.  13,  p.  264 
et  seq.  and  notes. 
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It  was  for  the  jury  to  find,  not  only  whether  there  was  in 
fact  a  refusal,  but  also  whether,  if  any,  it  was  of  such  a  char- 
acter as  to  constitute  proof  of  conversion;  and  with  that  view 
to  consider  all  the  testimony  tending  to  prove  the  facts  above 
set  forth,  and  the  effect  of  those  facts  if  found  to  be  proved. 

But  this  was  withdrawn  from  their  consideration  by  the 
instructions  given  for  the  plaintiff,  the  first  of  which  was: 

"  That  if  the  jury  believe,  from  the  evidence,  that  the  corn 
in  controversy  was  received  by  the  defendant  for  the  purpose 
of  storage,  and  if  the  plaintiff  afterward  demanded  the  corn 
of  the  defendant,  and  tendered  to  and  offered  to  pay  him  the 
price  agreed  upon  for  the  storage  thereof,  and  the  defendant 
upon  such  demand  refused  to  allow  the  plaintiff  to  take  the 
same  away,  such  demand  and  refusal  is  evidence  of  the  con- 
version of  said  corn,  and  the  defendant  would  be  liable  in 
such  sum  as  the  evidence  satisfies  your  minds  the  corn  was 
worth  at  the  time  of  such  demand  and  refusal."  This  makes 
the  refusal  upon  demand  and  tender  of  storage  conclusive  evi- 
dence of  conversion,  admitting  of  no  rebuttal  or  explanation. 
Whatever  they  might  have  found  as  to  its  character,  or  the 
excuse  or  reason  for  it,  they  were  required  to  return  a  verdict 
for  the  plaintiff.     Such  is  not  the  law. 

The  second  was  as  follows:  "If  you  believe  from  the  evi- 
dence that  the  defendant  took  the  corn  in  question  for  the 
purpose  of  storing  the  same,  that  the  fact  that  he,  or  others 
for  him,  may  have  stored  his  (defendant's)  corn  with  that  of 
the  plaintiff  in  the  same  crib,  thereby  making  it  difiScult  or 
inconvenient  to  take  plaintiff's  corn  therefrom,  still  such  in- 
convenience to  separate  the  same  from  the  corn  of  the  defend- 
ant would  not  justify  him  in  a  refusal  to  allow  plaintiff  to 
take  the  corn  in  question  from  said  crib;  and  if  you  believe 
from  the  evidence  that  after  tender  to  the  defendant  of  the 
amount  due  him  for  such  storage,  he  did  refuse  to  allow 
plaintiff  to  remove  his  corn  from  said  crib,  in  such  case  you 
will  find  defendant  guilty."  The  "inconvenience"  here  re- 
ferred to  is  that  to  which  the  defendant  would  be  subjected. 
Whether  it  would  justify  him  in  the  refusal  or  not  we  think 
would  depend  somewhat  on  the  extent  of  it  and  perhaps  more 
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on  who80  was  the  fault  that  presented  the  alternative.  Ac- 
cording to  the  evidence  thns  withdrawn  from  the  consideration 
of  the  jnry,  that  alternative  was  that  plaintiff  should  wait  two 
days  before  removing  l)is  corn,  or  defendant  should  suffer 
some  of  his  to  be  displaced  or  a  new  opening  in  the  crib  to  be 
made.  If  plaintiff's  corn  was  stored  there  wholly  for  his  ac- 
commodation, upon  condition  that  he  should  remove  it  before 
this  alternative  could  be  presented,  and  he  neglected,  notwith- 
standing repeated  requests,  t^  perform  that  condition,  he  was 
in  no  position  to  demand  any  further  favor  in  respect  to  it; 
and  in  that  case  the  inconvenience  to  defendant  referred  to 
might  justify  him  in  refusing  to  allow  its  removal  just  at  the 
time  and  in  the  manner  proposed.  Whether  it  did,  was  for  the 
jury  to  determine  upon  all  the  evidence  of  the  circumstances. 
These  instructions  disregarded  the  whole  theory  of  the  defense, 
with  all  the  testimony  in  support  of  it,  and  determined  as 
matter  of  law  what  were  pure  questions  of  fact.  The  court 
consistently  refused  the  only  one  asked  by  defendent — num- 
ber 2 — which  presented  that  theory,  and  we  think  was  sub- 
stantially proper. 

We  discover  no  other  serious  errors  in  the  record  to  be  cor- 
rected with  reference  to  another  trial,  but  for  those  above  in- 
dicated the  judgment  is  reversed  and  the  cause  retnanded. 

Beversed  and  remanded. 


Fbank  C.  Smith  et  al. 

V. 

Fbank  B.  Staffobd. 


1.  Instkuction — Contract — Evidkncb  tending  to  show  aban- 
donment OF  work. — Where  it  was  incumbent  upon  appellee  to  show 
either  a  subftantial  performance  of  the  terms  of  a  contract  within  the  time 
fixed  or  a  sufficient  reason  for  a  failure,  or  a  voluntary  acceptance  by  appel- 
lants of  the  work  as  done,  an  instruction  which  withdrew  from  the  consider- 
ation of  the  jury  all  of  appellants'  evidence  tending  to  show  that  appellee 
abandoned  the  work  before  its  completion  without  good  cause,  was  improper. 

2.  Excessive  verdict. — The  verdict  in  this  case  is  excessive  as  certain 
payments  by  orders  were  not  deducted  from  the  amount  of  appellee's  bill. 
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Appeal  from  the  Circuit  Court  of  Kdox  conntj;  the  Hon. 
Arthub  a.  Smith,  Judge,  presiding.  Opinion  filed  Febru- 
ary 29,  1884. 

Mr.  K.  C.  Hunt  and  Mr.  George  W.  Thompson,  for  appel- 
lants; that  a  contract  must  be  completed  before  recovery  can 
be  had,  cited  Hensell  v.  Erickson,  28  111.  257;  Guerdon  v. 
Corbett,  87  111.  272;  Knickerbocker  Life  Ins.  Co.  v.  Sceleman, 
83  III.  446;  Bassett  v.  Child,  11  IlL  569;  Holmes  v.  Stum- 
mel,  15  IlL  412. 

Mr.  F.  S.  Mdepht,  for  appellee. 

Pleasants,  J.  Appellants  having  contracted  with  the  Peo- 
ria &  Farmington  Kailway  Co.  to  grade  that  portion  of  its 
road  lying  between  Monmouth  and  Keithsbnrg,  sublet  a  sec- 
tion of  three  miles  to  the  appellee,  who,  in  September,  1882, 
brought  this  action  before  a  justice  of  the  peace  to  recover  a 
balance  claimed  for  his  work  done  thereon.  The  trial,  on  ap- 
peal to  the  circuit  court,  resulted  in  a  verdict  for  plaintiff  for 
$175,  on  which,  after  a  motion  for  a  new  trifil  had  been  over- 
ruled, judgment  was  entered,  and  defendant  appealed. 

Appellee's  agreement,  made  June  14,  1881,  was  to  do  the 
work  contemplated  and  receive  payment  therefor  in  the  man- 
ner and  according  to  the  terms,  conditions  and  specifications 
of  the^original  contract,  of  which  a  printed  copy  was  attached, 
and  its  provisions,  as  far  as  applicable,  made  binding  upon 
him. 

This  provided,  among  other  things,  that  the  work  should 
all  be  done  subject  to  the  general  direction  and  orders  of  the 
company's  engineer  as  given  from  time  to  time,  and  to  his 
satisfaction  and  acceptance;  that  between  the  first  and  tenth 
days  of  each  month  the  contractor  should  furnish  to  the  com- 
pany  his  time  book,  verified,  with  duplicates  of  all  orders  is- 
sued by  him  against  it  in  payment  for  labor,  which  orders  the 
company  might  pay  and  charge  to  him,  and  that  he  should 
not  pay  for  any  labor  except  in  such  orders,  although  he 
might  cash  them  himself  after  they  were  issued  and  properly 
indorsed;  that  about  the  first  day  of  each  mouth  approximate 
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estimatee  of  the  work  done  during  the  one  preceding  should  be 
made,  and  on  or  before  the  twentieth,  upon  the  engineer's  cer- 
tificate tiiercof,  paid  for  to  the  contractor,  less  fifteen  per  cent, 
and  the  amount  of  all  labor  orders  issued  bj  him  during  that 
month.  The  fifteen  per  cent,  was  to  be  retained  nntil  the  final 
completion  of  the  contract  and  acceptance  of  the  work,  which 
was  to  be  commenced  within  twenty  days  and  completed  on 
or  before  the  first  day  of  October,  1881. 

Appellee  commenced  the  work  in  the  latter  part  of  June 
and  continued  nntil  some  time  in  the  first  week  of  Septem- 
ber, when  he  left  it  unfinished  and  never  resumed.  He  claims 
that  he  had  substantially  finished  it  as  far  as  the  grade  stakes 
had  been  set,  and  that  the  engineer,  although  requested  by 
him,  neglected  to  lay  out  further  work,  so  that  he  was  com- 
pelled, without  his  fault,  to  leave  it  as  and  when  he  did.  He' 
further  claims  that  he  had  subcontracted  a  portion  to  J.  A. 
Giles,  who  continued  to  work  until  October  1st,  when  he  and 
all  the  other  contractors  were,  by  the  company  and  with  the 
consent  of  appellants,  ordered  to  suspend;  but  it  is  not 
claimed  that  he  ever  did,  by  himself,  through  Giles  or  other- 
wise howsoever,  coniplete  the  work  he  contracted  to  do. 

Appellants  set  up  these  defenses:  First,  that  they  had  paid 
him  nearly  all  that  he  could  be  entitled  to  in  any  view  of  the 
case,  by  labor  orders  issued  to  him  and  his  men,  and  had  the 
right  to  pay  the  small  balance  remaining  j^o  rata  to  the  men ; 
and  secondly,  that  he  abandoned  the  work  before  it  was  com- 
pleted and  before  the  time  fixed  by  the  contract  for  its  com- 
pletion, without  any  justifying  cause,  and  for  no  reason  except 
that  he  found  it  to  be,  as  he  conducted  it,  unprofitable;  that 
he  had  not  substantially  finished  it  to  the  point  where  he  was 
when  he  left,  and  that  the  engineer  had  then  complied  with 
his  request  and  staked  out  a  thousand  feet  beyond  it;  that 
Giles'  work  was  done  under  contract,  not  with  appellee,  but 
with  appellants,  made  after  and  because  appellee  had  refused 
to  go  on,  and  that  they  paid  Giles  in  full. 

Smith  testified  that  appellee  refused  to  proceed  because  he 
was  dissatisfied  with  the  engineer's  measurement  of  what  he 
had  done,  and  not  because  more  work  was  not  laid  out  for 
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him;  and  the  engiueer,  that  he  staked  out,  for  grading,  an  ad- 
ditional thousand  feet  very  soon  after  he  was  requested  and 
before  appellee  left;  which  the  latter  denied. 

What  the  jury  thought  of  this  testimony,  or  whether  they 
deemed  it  important  to  find  as  to  the  fact  thus  disputed,  may 
be  doubted,  since  they  were  instructed  on  behalf  of  the  plaint- 
iff, "  that  if  they  believe,  from  the  evidence,  that  Giles  was  a 
subcontractor  under  the  plaintiff,  Stafford,  and  entered  upon 
the  work  belonging  to  Stafford,  with  Stafford's  consent,  and 
with  the  consent  of  Smith  &  McFarland,  and  continued  to  so 
work  on  said  job  until  the  1st  of  October,  1881,  and  that  on 
that  day  there  was  a  general  order  suspending  all  work  on  the 
line  of  the  road,  and  Giles  was  so  notified  as  the  order  of  the 
railway  company,  and  assented  to  by  defendants.  Smith  & 
kMcFarland,  and  in  that  way  prevented  the  plaintiff  from  pros- 
ecuting the  work  and  finishing  said  contract,  then  the  plaint- 
iff is  not  in  default,  and  is  entitled  to  recover  any  balance  due 
on  the  contract  for  work  already  done,  and  the  jury  will  find 
for  the  plaintiff." 

Being  l)ound  by  his  contract  to  complete  the  work  on  or 
before  October  1, 1881,  it  is  manifest  thaj;  an  order  of  snspen< 
sion  issued  on  that  day  could  not  have  abbreviated  the  time 
allowed,  nor,  of  itself  alone,  have  deprived  him  of  any  oppor- 
tunity or  means  of  fulfillment  to  which  he  was  entitled  under 
that  contract.  So  that  if  he  was  then  in  default,  of  whatever 
character  or  to  whatever  extent,  the  order  alone  could  not  re- 
lieve him.  Nor  do  we  perceive  the  bearing,  in  this  connec- 
tion, of  the  subcontract  with  Giles  and  his  entering  and  con- 
tinuing upon  the  job  as  stated  in  the  instruction,  though  made 
and  done  with  defendants'  consent;  for  these  facts  would  not 
work  an  extension  of  the  time  for  performance,  nor  any  other 
change  in  appellee's  contract  with  them.  The  proposition, 
then,  in  substance,  is,  that  if  Giles  was  a  subcontractor  under 
plaintiff",  and  worked  on  his  own  job,  with  defendants'  con- 
sent, until  the  time  fixed  for  the  completion  of  plaintiff's  con- 
tract with  them,  and  then  the  company,  with  their  assent, 
ordered  a  general  suspension,  they  are  liable  to  plaintiff  for 
all  that  had  been  done  under  his  contract  with  them,  no  mat- 
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ter  how  far  short  of  compliance  with  it  or  who  was  responsible 
for  such  shortcoming.  We  think  it  was  incambent  on  him 
to  show  either  a  substantial  performance  within  the  time  fixed, 
or  a  sufficient  reason  for  tlie  failnre,  or  a  volnntarj  acceptance 
by  appellants  of  the  work  as  done;  and  therefore  that  this 
instruction  was  too  broad  and  nnqualified.  It  withdrew  from 
tlie  consideration  of  the  jury  all  the  evidence  on  the  part  of 
the  appellants  tending  to  show  that  he  abandoned  the  work 
before  its  completion  and  without  good  cause. 

We  discover  no  other  error,  in  respect  to  instructions,  of 
which  appellant  can  complain.  The  one  numbered  3,  asked 
by  them  and  refused,  was  in  substance  a  repetition  of  another 
which  was  given,  and  the  one  numbered  6  was  not  applicable 
to  the  case  between  these  parties  without  material  qualifica- 
tion. 

For  proof  of  the  amount  of  his  claim,  except  for  what  was 
done  under  Giles,  appellee  relied  solely  on  a  statement  of  the 
account  given  him,  a  month  or  two  after  he  quit,  by  appellant 
Smith — calculated,  on  the  engineer's  final  estimate  of  the 
amount  and  class  of  work  done,  at  $1,111.11,  and  showing,  by 
deduction  of  "15  per  cent."  and  payments  for  July  and 
August,  a  balance  in  his  favor  of  only  $3.82.  (The  abstract, 
by  error  in  addition  and  subtraction,  makes,  and  appellee 
understood  it  to  be,  $2.02  the  other  way.)  He  does  not  deny 
the  payments  so  shown,  but  claims  that  the  contract  having 
been  terminated  by  their  own  fault,  they  have  no  legal  right 
to  retain  any  portion  of  what  had  been  earned  by  him;  and 
the  15  per  cent,  shown  by  this  statement  was  $165.93.  It  is 
conceded  that  the  statement  was  wrong  in  that  it  calculated 
certain  of  the  work  mentioned  at  10c  per  cubic  yard  instead 
of  lOi,  the  price  fixed  by  the  contract,  making  an  error 
against  him  of  $19.16.  It  is  also  shown  beyond  doubt  that 
appelhnts  paid  Giles'  men  all  that  was  earned  by  him  except 
$28,  of  which  appellee  claims  one  half,  or  $14. 

He  would  thus  be  entitled  to  $1,144.27,  less  the  amount  of 
payments  stated  ($341.86  for  July  and  $600  for  August), 
$941.86,  being  $202.41,  which  without  interest  exceeds  the 
verdict  by  $27.41. 
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Bat  it  appears  from  the  evidence  that  the  payments  for 
August  as  given  in  this  statement  were  considerably  less 
than  were  actually  made.  This  is  shown  by  the  positive 
testimony  of  Smith,  confirmed  by  the  stubs  from  the  order  book 
which  were  produced,  showing  the  name  of  the  payee  and 
amount  of  each  order  with  the  month  for  which  it  was  issued, 
and  aggregating  $737.90.  He  issued  every  one  of  them,  but 
thinks  he  did  not  have  the  stubs  when  he  made  out  the  state- 
ment; and  the  round  even  number  ($600)  would  indicate  that 
he  made  it  from  recollection  only  and  without  attempting  to 
be  accurate — just  large  enough  to  show,  as  ho  thought,  that 
nothing  was  payable  to  appellant,  and  small  enough  to  be 
certainly  within  the  true  amount.  There  was  no  contradic- 
tion of  his  testimony  on  this  point,  nor  anything  in  the  case 
to  justify  the  slightest  doubt  of  its  truth. 

Counsel  argue,  however,  that  these  orders  were  issued  with- 
out the  consent  of  appellee  and  therefore  should  have  no 
effect  as  against  him,  and  that  it  was  necessary  to  show  also 
that  they  had  been  paid  or  accepted  by  the  railroad  com- 
pany. 

As  has  been  stated,  the  original  contract  provided  that  pay- 
ment to  the  laborers  should  be  made  in  this  way  and  no 
other,  and  that  the  orders  should  be  reported  monthly  to  the 
company  and  be  first  paid  out  of  the  amount  due  the  con- 
tractor as  far  as  it  would  reach.  This  was  required  in  order, 
doubtless,  to  avoid  the  annoyance  of  labor  liens.  The  right 
and  duty  of  appellants  to  issue  them  grew  out  of  the  contract, 
and  not  out  of  the  statute  which  counsel  labors  to  show 
would  not  sustain  them.  The  subcontract  of  appellee  rec- 
ognized and  assented  to  this  provision.  Appellee  so  under- 
stood it.  He  testified  that  he  furnished  appellants  from 
month  to  month  his  time  roll  showing  the  names  of  all  his 
men,  the  wages  per  day  and  number  of  days  work  of  each — to 
enable  them  to  comply  with  this  requirement  and  to  issue  these 
orders.  He  understood  that  they  were  issued.  He  speaks 
of  this  arrangement  as  the  settlement  he  made  with  his 
men  and  savs  it  was  all  the  settlement  that  could  be  made. 
It  appears  also  that  he  himself  received  one  of  these  or- 
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ders  for  July,  for  $50,  and  he  does  not  intimate  that  it  was 
not  paid.  Not  one  of  them  is  shown  to  have  been  returned 
to  appellants. 

These  facts  sufficiently  prove  that  they  were  issued  with 
the  knowled^  and  consent  of  appellee,  and  p7ima  facie  that 
they  were  paid  by  the  company  out  of  appellants'  funds. 

Smith  also  testified,  without  contradiction,  that  appellants 
paid  the  further  sum  of  $9.50  on  account  of  appellee  for 
board  and  shovels.  From  the  amount  of  appellee's  work, 
$1,144.27,  there  should  have  been  deducted  the  amount  of 
these  payments, — by  orders  for  July,  $341.86,  and  for  August 
$737.90,  and  by  cash  $9.50,  in  all  $1,089.2(>,— which  would 
leave  a  balance  of  only  $55.01,  or  $119.91  less  than  the  ver- 
dict. For  this  excess  in  the  finding,  wholly  unsupported 
by  evidence,  the  motion  for  a  new  trial  should  have  been  al- 
lowed. 

Tiie  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded. 

Beversed  and  remanded. 


•I 


August  F.  Albright 

V. 

Joseph  Beunek* 


1.  Fences. — ^When  a  general  law  prescribes  what  shall  be  deemed  a 
sufficient"'  fence,  an  agreement  requiring  a  *'  sufficient  '*  fence,  without  a 

more  particular  description,  will  be  held  to  refer  to  and  adopt  the  standard 
prescribed  by  such  general  law. 

2.  Agrbbmbitt  as  to  fence. — A  partition  fence  may  be  built  and  the 
statutory  height  may  be  waived  by  agreement,  in  which  case  the  agreement 
would  control  as  to  its  sufficiency. 

3.  Instruction. — An  instruction  that  "  all  he  is  required  to  prove  is 
that  his  fence  then  and  there  was  sufficient  to  turn  ordinary  stock.*'  Held, 
that  although  the  case  would  not  be  reversed  for  the  giving  such  instruc- 
tion, yet  the  court  is  of  opinion  that  the  terms  **not  extraordiudfily 
breachy  *'  are  preferable  in  point  of  clearness  to  **  ordinary.'* 

4.  Verdict  against  thk  weight  op  evidence. — ^Wheie,  after  a  fence 
had  been  erected   by  appellant,  he  and  appellee's   grantor  agreed  to 
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*'keep  in  repair"  or  "keep  up"  each  an  allotted  portion  of  the  fence, 
which  agreement  was  acquiesced  in  by  appellee  when  he  obtained  title. 
Heldj  that  in  an  action  brought  by  appellee  for  damages  occasioned  by  the 
fence  not  being  in  proper  repair,  the  burden  would  be  upon  him  to  show 
that  the  damages  were  not  due  to  his  own  neglect  to  keep  the  fence  in 
proper  repair.  As  the  evidence  preponderates  clearly  in  favor  of  appel- 
lant's part  of  the  fence  being  good  and  sufficient,  the  verdict  is  set  aside  as 
contrary  to  the  evidence. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
John  V.  Eustace,  Judge,  presiding.  Opinion  filed  February 
29, 1884. 

Messrs.  Barge,  Bathbvn  &  Barge,  for  appellant 

Mr.  A.  K.  Trusdell,  for  appellee. 

Pleasants,  J.  On  appeal  from  a  justice  of  the  peace  ap- 
pellee here  recovered  in  the  circuit  court  a  judgment  apon 
verdict  for  $35,  against  appellant,  for  damages  by  the  latter's 
cattle  to  his  crops. 

The  parties  owned  adjoining  lands  divided  by  a  fence  eighty 
rods  in  length,  which  had  been  built  by  appellant  some  seven- 
teen years  before  the  trial.  A  verbal  agreement  was  after- 
ward made  between  hira  and  appellee's  grantor  which  speci- 
fied the  parts  to  be  maintained  by  each  and  provided  that 
they  should  be  kept  "in  repair."  This  agreement  being 
made  known  to  appellee  when  he  acquired  his  title,  was  ac- 
quiesced in  by  him. 

There  is  no  dispute  that  on  the  occasions  in  question  the 
cattle  got  through  appellee's  part,  but  the  controversy  is 
whether  it  was  at  the  time  in  such  repair  as  to  give  him  a 
risrht  of  action  for  dama^ces  so  done. 

It  was  confessedly  an  inch  or  two  short  of  four  feet  in 
height,  and  the  point  having  been  saved  by  instructions  asked 
and  refused,  it  is  contended  that  this  fact  alone  was  a  complete 
and  conclusive  defense  under  sections  2, 20  and  21  of  Oh.  54  R 
S.  1874.  Counsel  cite  T.  &  W.  Ry.  Co.  v.  Thomas,  18  lud.  215, 
and  En  Wright  v.  S.  F.  &  S.  J.  R  R  Co.,  33  Cal.  230,  to  the 
effect  that  when  a  general  law  prescribes  what  shall  be  deemed 
a  "sufficient"  fence,  a  special  statute,  and  by  parity  of  rea- 


Second  District — December  Term,  1883.  321 

Albright  v.  Braner. 

■ _____  ■  -  IIWI       ^^Ml     ^^^^m    ^        IMIWIMMM  ■!■■■  IIW^^^^^^ 

Boning  an  agreement,  requiring  a  "suflScient"  fence,  without 
a  more  particular  description,  will  be  lield  to  refer  to  and 
adopt  the  standard  prescribed  by  such  general  law.  We  are 
not  disposed  to  question  the  soundness  of  this  construction, 
although  in  Crawford  v.  Dupuy,  17  Cal.  308,  it  was  lield  that 
such  a  contract  required  a  fence  of  the  particular  character  de- 
scribed by  the  statute  '^or  at  least  an  inclosure  equivalent  in 
its  capacity  to  exclude  cattle."  Nor  are  we  prepared  to  hold 
that  Sec.  2  of  Chap.  54,  above  referred  to,  does  not  apply  to  all 
fences  that  are  now  required  by  law,  that  is,  to  outside  fences  in 
those  localities  where  stock  are  lawfully  allowed  to  run  at  large, 
and  to  partition  fences,  unless  its  application  is  waived  by  the 
parties.  These  questions,  however,  in  our  judgment,  do  not 
arise  upon  this  record,  because  of  their  agreement.  That 
they  might  thereby  waive  the  statutory  requirement  as  to 
height  was  expressly  held  in  the  case  cited  from  the  33d  Cal. 
su'pyi^  and  that  in  this  State  a  partition  fence  may  be  so  estab- 
lished was  assumed  as  clear  in  D'Arcy  v.  Miller,  86  111.  102; 
and  in  McCormick  v.  Tate,  20  Id.  837-8,  in  which  case  the 
agreement  would  control  as  to  its  suflSciency.  Here,  as  al- 
ready stated,  it  was  so  established  after  it  had  been  erected  by 
appellant.  It  was  composed  of  different  materials  in  different 
parts.  Appellant  was  to  maintain  twenty  rods,  in  part  of 
hedge,  at  each  end,  and  appellee  the  forty  between,  which  was 
made  of  posts  and  boards.  What  was  its  height  when  so  estab- 
lished or  when  appellee  acquired  his  title  and  assumed  his 
obligation  is  not  shown,  nor  does  it  appear  that  it  was  less 
when  the  cattle  got  through  it.  The  evidence  as  to  the  terms 
of  the  agreement  does  not  show  it  was  to  be  maintained  as  a 
"legal "or  "suflBicient"  fence,  but  only  that  the  parties  were 
to  "keep  up"  (as  appellant  stated  it)  or  "keep  in  repair"  (ac- 
cording to  appellee)  their  respective  parts  of  the  one  then 
standing.  From  which  it  would  seem  that  they  did  not  con- 
template a  fence  strictly  of  the  height  prescribed  by  the  stat- 
ute, but  simply  that  the  one  then  standing  should  be  kept  in 
such  repair  as  to  make  it,  irrespective  of  its  height,  reasona- 
bly sufficient  to  turn  stock  not  extraordinarily  breachy. 
The  language  of  the  instruction  given  for  plaintiff  touch- 
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ing  this  point,  was  that  "  all  he  is  reqnired  to  prove  is  that 
his  fence  then  and  there  was  sufScient  to  turn  ordinarv 
stock." 

It  is  true  that  in  C.  &  A.  R.  R  Co.  v.  LTtley,  38  111.  413, 
the  Supreme  Court  held  such  instruction  properly  refused,  say- 
ing: "A  good  and  sufficient  fence  must  be,  not  merely  one 
which  will  turn  ordinary  stock,  for  a  slight  barrier  might  do 
that,  but  one  that  will  turn  stock  even  though,  to  some  extent, 
unruly."  We  do  not  perceive  any  clear  difference.  We  take 
it,  ordinary  stock  is  to  some  extent  unruly — at  least,  ordina- 
rily breachy.  The  Supreme  Court  itself,  in  later  cases,  has 
treated  the  phrase  "  sufficient  to  turn  ordinary  stock  "  as  fairly 
expressing  the  law.  Thus,  in  Scott  v.  Wirshing,  64  111.  102, 
the  only  reason  given  for  holding  it  was  not  error  to  refuse 
such  an  instruction  in  that  case,  was  that  the  law  was  suffi- 
ciently given  in  the  one  preceding  it,  which  used  instead,  the 
terms  "  stock  not  breachy."  And  in  Scott  v.  Buck,  86  Id. 
336,  they  say:  "The  real  question  for  the  jury  was  whether 
the  fence  was  good  and  sufficient,  regardless  of  its  height,  to 
turn  ordinary  stock.  If  it  was,  then  the  plaintiff  was  entitled 
to  recover;  otherwise,  not"  Stock  that  is  "ordinary"  in  this 
respect  must  be  such  as  is  not  extraordinarily  unruly  or 
breachy,  and  vice  versa.  We  would  not,  therefore,  reverse 
the  judgment  for  the  giving  of  this  instruction,  although  we 
think  the  terms  "not  tetraordinarily  breachy"  preferable  in 
point  of  clearness  to  the  term  "ordinar3\" 

But  we  reverse  it  because  the  verdict  was  against  the  evi- 
dcTice,  and  ought  to  have  been  set  aside  for  that  reason. 

The  burden  was  upon  the  plaintiff  to  show  that  the  dam- 
ages sustained  were  not  occasioned  by  his  own  neglect  to  keep 
the  fence  in  proper  repair  according  to  the  agreement.  It  is 
clearly  shown  that  the  defendant  was  not  in  fault;  his  part 
of  the  fence  was  good  and  sufficient;  the  cattle  never  got 
through  it,  but  always  through  that  of  the  plaintiff;  and  fur- 
ther, that  they  were  not  breachy.  The  inference  would  be 
that  plaintiff's  part  of  the  fence  was  insufficient  to  turn  ordi- 
nary stock.  And  such  is  the  overwhelming  weight  of  the 
evidence.     His  own  description  of  it  at  the  place  of  the  breach 
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18  that  "  it  was  a  three  board  fence,  a  good  strong  fence,  nearly 
fonr  feet  high,  posts  eight  feet  apart,  the  lower  edge  of  the 
bottom  board  was  about  nine  inches  from  the  gronnd,  boards 
six  inches  wide  and  about  nine  inches  apart."  Several  other 
witnesses  on  his  part  concur  in  this  description  of  the  height, 
and  the  materials  and  their  arrangement;  but  he  alone  speaks 
of  its  strength  or  suflSciency,  and  he,  as  is  seen,  only  in  gen- 
eral terms  and  as  matter  of  opinion  or  conclusion.  On  the 
other  hand,  the  defendant,  his  three  sons  and  three  other 
witnesses  who,  so  f§r  as  appears,  are  wholly  disinterested,  tes- 
tify to  the  contrary  and  give  their  reasons  in  detail.  It  was  old 
and  worn  out.  Some  of  the  posts  were  rotted  off  and  propped 
up  in  some  places  by  small  sticks  or  pieces  of  boards.  Some 
of  the  boards  had  been  broken  and  pieces  nailed  on.  Emmert 
said  he  "wouldn't  trust  it  to  save  anything,"  and  Charles  Al- 
bright that  he  "  could  pull  over  three  or  four  panels."  Where 
the  cattle  got  through  the  fence  was  found  down  but  no 
board  was  broken  and  the  center  post  was  rotted  off.  As  to 
these  particulars  of  its  defects,  there  is  no  contradiction.  A 
fair  explanation  of  the  trouble  would  seem  to  be,  that  there 
was  inviting  pasture  on  plaintiff's  side,  that  the  fence  was 
so  low  that  cattle  not  breachy  would  attempt  to  graze  over  it, 
and  that  the  rotted  posts  could  not  resist  the  pressure. 

On  this  subject  there  can  hardly  be  said  to  have  been  a  con- 
flict of  testimony.  It  is  one  witness  interested  to  the  fullest 
possible  extent  in  the  event,  speaking  in  general  terms  and  by 
way  of  opinion,  against  "  seven  men  who  render  a  reason,"  of 
whom  six  are  without  interest  and  three  wholly  unbiased. 
What  can  be  said  of  this  finding  more  favorable  than  that  it 
was  capricious?  If  a  verdict  is  ever  to  be  set  aside  as  contrary 
to  the  weight  of  evidence  this  appears  to  be  a  proper  case. 

The  ruling  of  the  circuit  court  on  the  question  of  recoup- 
ment is  approved,  but  for  the  refusal  to  set  aside  the  verdict 
as  against  the  evidence  and  grant  a  new  trial,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Benjamin  Burt  et  al. 

V. 

Daniel  W.  Blake. 

1.  Levy — Property  in  goods. — An  officer,  who  by  virtue  of  a  valid 
execution  or  other  lawful  warrant  haa  taken  the  goods  of  the  defendant 
therein,  has  a  sufficient  property  in  them  to  maintain  trespass  against  a  wrongp- 
doer;  but  a  wrongful  possessor  can  not  maintain  it  against  the  true  owner 
or  one  who  has  the  right  to  immediate  possession. 

2.  Trespass  for  retaking  goods — When  liarlb. — When  an  offi- 
cer takes  the  property  of  a  stranger  to  the  writ  which  is  in  the  possession  of 
certain  parties,  and  they,  as  agents  of  the  owner,  retake  the  property  for 
him  without  a  breach  of  the  peace,  they  can  not  be  made  liable  therefor  in  an 
action  of  trespass  at  the  suit  of  the  officer.  And  if  either  but  only  one  of  the 
parties  was  such  agent,  the  judgment  against  him  jointly  with  another  who 
might  be  gvLiity  would  be  erroneous  as  to  both. 

Appeal  from  the  Circuit  Court  of  Livingston  oonnty;  the 
Hon.  Franklin  Blades,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 29,  1884. 

Messrs.  Wallace  &  Terry,  for  appellants. 

Mr.  W.  T.  Ament  and  Mr.  S.  S.  Lawrence,  for  appellee.  ' 

Pleasants,  J.  On  January  20,  1882,  appellee,  a  constable, 
having  several  executions  against  appellant  Dodwell,  indorsed 
on  each  a  levy  upon  about  five  hundred  bushels  of  corn  and 
a  buggy  loaded  in  a  car  of  the  Wabash,  St.  Louis  &  Pacific 
Kailway  Company  at  Cornell,  in  the  county  of  Livingston,  as 
the  property  of  said  appellant;  but  whether  he  took  actual  jws- 
session  or  had  control  of  it  is  disputed,  and  upon  that  point  the 
evidence  is  conflicting.  The  car  containing  the  corn  and  buggy 
was  shipped  out  on  the  evening  of  the  next  day,  and  as  appel- 
lee claimed,  by  direction  of  appellants  after  notice  of  the 
levy.  Thereupon  he  brought  this  suit  in  trespass,  the  trial 
of  which  upon  the  general  issue  resulted  in  a  verdict  against 
the  defendants  for  $34:2.  The  court  overruled  their  motion 
for  a  new  trial  and  entered  judgment  upon  the  verdict,  from 
which  they  took  this  appeal. 
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The  evidence  preserved  in  this  record  sliows  clearly  and 
without  any  substantial  contradiction  that  the  corn  in  qnes- 
tion  was  never  the  property  of  Dodwell,  nor  in  his  possession 
at  the  time  of  the  alleged  levy. 

He  had  been  residing  for  two  years  at  Arkadelphia,  Arkan- 
sas, bnt  about  ten  days  before  had  returned  to  Livingston 
county  where  he  previously  resided,  and  having  transacted 
some  business  there  and  at  Chicago  was  about  to  leave  for 
his  home.  It  appears  that  one  Francis  Carpenter,  who  was 
engaged  in  the  livery  and  transfer  business  at  Arkadelphia, 
had  written  to  him  while  here  to  buy  some  corn  for  his  (Car- 
penter's) account  and  for  that  purpose  procured  and  sent  him 
adraftfor  $250,  payable  to  his  order;  that  Dodwell  obtained 
the  money  upon  it  from  S.  E.  Morrow,  a  banker  at  Cornell, 
which  he  delivered  to  appellant  Burt,  who  was  a  grain  buyer 
there,  with  the  request  that  he  would  make  the  purchase  for 
Carpenter;  that  Burt  accordingly  bought  the  corn  in  question 
of  G.  "W.  Qnaif,  stating  at  thetime  that  it  was  for  Carpenter; 
that  he  loaded  it  in  the  car  for  shipment  to  Carpenter,  taking 
the  railroad  company's  receipt  to  that  effect;  that  Dodwell 
was  not  present  when  it  was  loaded  or  when  the  receipt  was 
taken,  nor  had  any  agency  in  the  purchase  of  it  except  as 
above  stated;  and  that  it  was  shipped  to  and  received  and 
used  by  Carpenter  as  his  corn. 

These  several  transactions  were  positively  testified  to  by  all 
the  parties  to  each,  respectively,  and  not  one  of  them  was 
contradicted  as  to  any  particular  relating  thereto.  Some  of 
them  were  further  proved  by  the  written  evidence — the  draft, 
the  receipt  and  the  way  bill,  a  copy  of  which  was  introduced 
by  the  plaintiff— and  all  were  of  such  a  character  and  so  recent 
that  the  witnesses  could  not  be  mistaken  or  forgetful  concern- 
ing them.  They  were  natural,  probable,  sequent  and  mutu- 
ally corroborative.  It  seems  impossible  to  entertain  a  doubt 
in  regard  to  either  of  them. 

From  a  few  collateral  circumstances  plaintiff  attempted  to 
infer  fraud  and  raise  some  suspicion  as  to  the  real  ownership. 
But  these  at  most  tended  only  to  impeach  the  credibility  of 
Dodwell,  whose  testimony  was  not  at  all  necessary  to  estab- 
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lish  either  of  those  transactions  as  stated,  and  where  not  fully 
explained  were  too  inconclusive  and  trifling  to  be  relied  on 
for  any  purpose. 

To  maintain  this  action  the  plaintiff  must  show  that  at  the 
time  of  the  taking  he  bad  possession  of  the  property,  actual 
or  constructive,  and  that  it  was  rightful  as  aq;ain8t  the  defend- 
ant. 2  Greenl.  on  Ev.,  §  613;  Cannon  v.  Kinney,  3  Scam.  9; 
Dunning  v.  Fitch,  66  111.  51;  Miller  v.  Kirby,  74  Id.  242. 
And  this  the  defendant  may  disprove  under  the  general  issue. 
1  Greenl.  on  Ev.,  §  625.  E^ssession  alone  being  prima  facia 
evidence  of  title  (Bergen  v.  Riggs,  34  111.  170;  Brow^nell  v. 
-^ixon,  i^rid.  197)  is  sufficient's  against  a  wrong-doer  or 
one  who  can  show  no  better  right  2  Greenl.  on  Ev.,  §  618; 
-    Gilson  T.  WxKf&.-^TK  39,  40;  Miller  v.  Kirby,  supra. 

An  officer  who,  by  virtue  of  a  valid  execution  or  other  law- 
ful warrant,  has  taken  the  goods  of  the  defendant  therein,  has 
a  sufficient  property  in  them  to  maintain  it  against  a  wrong- 
doer. Garner  v.  Willis,  Breese  (Beecher's  ed.)  370;  Dunning 
V.  Fitch,  supra;  Becker  v.  Dupree,  75  III.  16S;  Tuttle  v.  Eob- 
iuson,  78  Id.  334.  But  a  wrongful  possessor  can  not  maintain 
it  against  the  true  owner,  or  one  who  has  the  right  to  immedi- 
ate  possession.  2  Greenl.  on  Ev.,  §  618;  Searles  v.  Crombie, 
28  111.  396.  And  an  officer  who  takes  the  property  of  a  stranger 
to  the  writ  is  himself  a  trespasser.  England  v.  Clark,  4 
Scam.  486;  Gauche  v.  Mayer,  27  111.  134;  Hessing  v.  Mc- 
Closkey,  87  111.  341.  More  especially  where  at  the  time  of  the 
I  taking  it  is  not  even  in  the  possession  of  the  defendant  in  the 

I  writ.     Tuttle  v.  Eobinson,  78  111.  334. 

Here  the  writ  authorized  appellee  to  take  only  the  prop- 
erty of  Dodwell;  and  having  taken  that  of  Carpenter,  which 
was  in  the  possession  of  Burt  or  of  the  railroad  company  for 
hiu),  if  appellants  as  agents  of  the  owner  retook  it  for  him 
without  a  breach  of  the  peace  they  can  not  be  made  liable  there- 
for in  an  action  of  trespass  at  the  suit  of  the  officer.  And  if 
either  but  only  one  was  such  agent  the  judgment  against  him 
jointly  with  another  who  might  be  guilty  would  be  erroneous 
as  to  both.    Grund  v.  Van  Vleck,  69  111.  478. 

In  this  view  it  is  unnecessary  to  consider  the  validity  of 
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the  le\ry,  or  the  time,  in  reference  to  it,  when  Burt  got  the  rail- 
road company's  receipt,  about  which  question  is  made  in  the 
argument  But  if  the  latter  had  been  material  we  should  hold 
tliat  evidence  of  what  the  station  agent  said  about  it,  after  it 
was  given  and  out  of  the  presence  of  the  defendants,  was  im- 
properly admitted.  So  also  as  to  what  he  said  Burt  told  him; 
it  was  all  hearsay. 

The  third  instruction  for  plaintiff  was  erroneous  in  omitting 
from  the  hypothesis  the  finding  of  a  valid  levy  made,  and  tlie 
modification  of  the  fourth  asked  by  defendants,  in  implying 
that  fact.  The  tindino^  of  a  valid  lew  was  essential  to  the 
plaintiff's  case,  and  whether  it  had  been  made,  which  was  dis- 
puted upon  the  evidence,  was  a  question  for  the  jury  under 
proper  instructions  as  to  what  would  constitute  a  valid  levy. 

Nor  is  it  important  now  to  consider  the  question  of  Burt's 
agency  in  removing  the  buggy,  since  the  proof  showed  it  to 
be  worth  only  $110  or  $115;  so  that  the  verdict  must  have 
included  the  corn  also,  and  therefore,  to  the  extentof  two  thirds 
of  the  amount  found,  was  so  clearly  against  the  law  and  the 
evidence  that  it  should  have  been  set  aside.  For  the  error 
indicated  the  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


William  Ennob 

V. 

Galena   &  Southern  Wisconsin   Railroad  Com- 
pany ET  AL, 

1.  When  equity  will  believe  by  awabding  a  new  tbial. — Com- 
plainant agreed  with  a  certain  company  to  take  and  pay  for  certain  bonds 
and  stock  upon  condition  that  one  hundred  of  such  bonds  should  be  sub- 
scribed for  on  like  terms.  The  company  brought  suit  upon  the  subscription, 
averring  that  one  hundred  of  the  bonds  had  been  so  subscribed  for.  But  in 
fact  only  ninety-two  bonds  had  been  subscribed  for  on  like  terms.  The 
officers  of  the  company  included  in  the  one  hundred,  which  they  testified  had 
been  subscribed  for,  bonds  subscribed  for  on  different  terms.  Complainant 
was  not  in  a  position  to  know  or  ascertain  the  truth  except  from  information 
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by  the  officers,  and  this  information,  being:  false  but  not  improbable,  deceived 
him.  Judgment  was  rendered  against  complainant.  A  year  or  so  after  the 
juderment.  complainant  learned  the  truth.  Held,  that  this  is  a  case  in  which 
equity  will  relieve  by  awarding  a  new  trial.  The  doctrine  of  res  adjudieata 
can  have  no  just  application,  llie  company  can  not  be  heard  to  charge  as 
appellant's  fault  or  negligence,  that  he  believed  its  officers,  and  failed  to  in- 
sist on  the  trial,  upon  the  introduction  of  the  other  subscription  papers. 

2.  Injunction  restrainino  collection  of  judgment  at  law. — 
Where  the  company  after  complainant's  subscription  and  before  judgment* 
by  its  own  voluntary  and  wrongful  act  became  and  ever  smce  was  unable  to 
deliver  to  complainant  the  bonds  and  stock  so  subscribed  for,  having  hy- 
pothecated them,  complainant  would  be  entitled  in  equity  to  an  iigunction 
restraining  conditionally  the  collection  of  such  judgment  at  law. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county;  the 
Hon,  William  Bbown,  Judge,  presiding.  Opinion  filed 
February  29,  1884. 

Mr.  R.  H.  MoClellan  and  Messrs.  D.  &  T.  J.  Sheean,  for 
appellant;  that  every  vendee  of  property  is  entitled  to  the  ar- 
ticle he  purchased  even  after  judgment  for  the  purchase  price, 
cited  Freeman  on  Judgments,  §  237;  Mecum  v.  P.  &  O.  R 
R.  Co.,  21  111.  533;  Stoolfire  v.  Royse,  71  111.  223. 

As  to  when  relief  in  equity  will  be  granted  against  a  judg- 
ment at  law:  Holmes  V.  Strtteler,  57111.  211;  Brown  v.  Luehrs, 
79  111.  579;  Gregg  v.  Brower,  67  III.  532;  McQahn  v.  Ford, 
68  111.  215;  Freeman  on  Judgments,  2d  ed.,  §  507;  Hubbard  v. 
Hobson,  Breese,  149;  Shinkle  v.  Letcher,  47  III  217;  Foster 
V.  Wood,  6  John.  Ch.  87;  Lansing  v.  Eddy,  1  John.  Ch.  51; 
Davis  v.  Tileston,  6  Howard,  U.  S.  Rep.  119;  Wilday  v.  Mc- 
Connel,  63  111.  270;  Weaver  v.  Foyer,  79  111.  422. 

Mr.  M.  T.  Johnson  and  Mr.  J.  S.  Baume,  for  appellee;  as 
to  res  adjvdicata^  cited  Rogers  v.  Higgins,  57  111.  244;  Kelly 
V.  Donlin,  70  111.  378;  Briscoe  v.  Lloyd,  64  III.  33;  Hicks  v. 
Chapin,  67  111.  375;  Sanders  v.  Jednings,  2  J.  J.  Marsh,  513; 
Howell  V.  Goodrich,  69  111.  556;  Mellendy  v.  Austin,  69  111.19. 

Pleasants,  J.  This  was  a  bill  filed  by  appellant  to  restrain 
conditionally  all  proceedings  for  the  collection  of  a  judgment 
recovered  against  him  by  the  railroad  company  and  assigned 
to  the  iron  company,  and  for  a  new  trial.     On  final  hearing 
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upon  the  pleadings  and  proofs  the  circuit  court  found  its  alle- 
gations unsustained,  and  dismissed  it  for  want  of  equity.  He 
appealed  from  this  decree,  and  here  assigns  it  for  error. 

It  appears  that  he  subscribed  for  eight  bonds  and  forty 
shares  of  stock  of  said  railroad  company,  under  a  paper  of 
which  the  following  is  a  copy:  "  We,  the  undersigned,  hereby 
agree  to  take  the  number  of  first  mortgage  bonds  and  shares 
of  stock  of  the  Galena  &  Southern  Wisconsin  Railroad  Com- 
pany set  opposite  our  names,  and  to  pay  for  the  same  at  the 
rate  of  six  hundred  and  fifty  dollars  in  cash  for  each  one 
thousand  dollar  bond  and  five  shares  of  stock,  on  demand 
being  made  by  the  secretary  of  the  company.  The  money 
to  be  deposited  in  one  of  the  banks  of  Galena  as  collected, 
and  left  as  a  scDarate  fund  to  be  jnsed  for  buildins:  and 
equipping  an  extension  of  the  Galena  &  Southern  Wiscon- 
sin E^ilroad  to  Wingville.  This  subscription  not  to  be  bind- 
ing unless  one  hundred  of  said  bonds  shall  be  subscribed  for. 
Galena,  February,  1877." 

On  this  subscription  the  railroad  company  brought  its  suit, 
averring  that  one  hundred  of  said  bonds  had  been  subscribed 
for  "  under  said  agreement,"  and  that  defendant  had  refused 
to  pay  on  derasmd  duly  made;  and  at  the  June  term,  1879,  of 
the  Jo  Daviess  Circuit  Court,  recovered  a  judgment  for  $6,568 
damai^es,  and  for  costs.  Kfi,fa,  havinsj  been  issued  thereon 
and  returned  unsatisfied,  a  ca.  sa.  was  sued  out,  July  11, 1879, 
upon  which  the  defendant  was  imprisoned  for  about  fifteen 
months,and  until  released  on  bail  in  proceedingsforhisdischarge 
under  theinsolvent  debtor's  act,  which  are  still  pending.  After 
such  release  he  filed  the  bill  herein,  alleging  that  he  was  then 
first  informed  of  the  facts  therein  set  forth  in  detail  as  grounds 
for  the  forms  of  relief  alternatively  asked,  and  which,  generally 
stated,  are:  First,  that  the  railroad  company,  after  his  sub- 
scription and  before  judgment,  by  its  own  voluntary  and 
wrongful  act,  became,  and  ever  since  has  been  and  still  is. 
unable  to  deliver  the  bonds  and  stock  so  subscribed  for;  and 
Second,  that  the  judgment  was  obtained  by  accident,  or  by 
fraud  of  the  company,  without  liis  fault  in  respect  thereto. 

The  evidence  preserved  in  the  record  shows,  and  it  is  ad-  * 


330  Appellate  Courts  of  Illinois. 

Ennor  v.  G.  &  S.  W.  R.  R.  Co.  et  al. 

mitted,  that  ever  since  June  18,  1878,  said  railroad  company 
has  been  without  control  of  anv  of  said  bonds;  that  on  that 
day  it  hypothecated  all  it  had;  that  under  a  decree  of  fore- 
closure against  it,  of  May  3,  1879,  for  all  the  mortgage  bonds 
it  had  executed,  all  its  tangible  property  and  franchises  were 
sold  and  thereupon  a  new  organization  was  effected,  since 
which  time  it  has  been  wholly  without  property  and  unable 
to  issue  or  deliver,  much  more  to  secure,  any  stock  or  bonds 
whatsoever.  In  short  the  corporation  was  thereby  to  all 
intents,  practically  extinguished.  Wherefore  complainac 
prayed  that  all  proceedings  to  collect  said  judi^ment  b. 
enjoined  until  the  bonds  and  stock  so  subscribed  for  shall 
be  produced,  ready  for  delivery  upon  such  collection  or  pay- 
ment. 

The  answer  offered  is  that  this  inability  was  a  defense 
which  ought  to  have  been  made  upon  the  trial;  that  before 
the  filing  of  this  bill  the  complainant  never  made  demand, 
nor  eve»  offered  nor  now  offers,  to  pay  for  these  bonds;  and 
that  in  fact  he  might  have  had  them  of  the  iron  company, 
if  he  had  made  demand  and  offered  to  pay  for  them,  at  any 
time  before  April,  1880.  And  it  was  shown  that  the  iron 
company,  having  held  twelve  of  these  bonds,  did  somehow, 
notwithstanding  they  had  been  proved  up  before  the  master 
in  the  foreclosure  case  and  merged  in  the  decree  therein,  re- 
tain possession  and  had  them  at  the  time  of  the  trial  in  the 
hands  of  the  ^aintiff's  attorney,  to  be  produced  if  >i:eqnired. 
But  it  also  appears  that  in  April,  1880,  it  took  in^lW  of 
them  the  amount  found  due  upon  them,  in  stock  of  the  lew 
organization,  and  then  sold  said  stock  to  the  Chicago  &  !N^orU 
Western  Kailway  Company. 

While  it  may  be  that  the  inability  of  the  plaintiff  to  deliver 
the  stock  and  bonds,  if  properly  shown,  would  have  been  a 
good  defense,  the  failure  to  show  it  could  have  no  further 
effect  than  to  warrant  the  verdict  as  against  that  objection, 
and  to  make  the  judgment  thereon,  so  long  as  it  remains  in 
force,  an  adjudication  of  the  fact  that  the  plaintiff  did  then 
have  control  of  and  was  ready  to  deliver  them  upon  receipt 
of  the  price  or  of  the  judgment  therefor.    Bat  the  eti'cct  of  tiie 
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judgment  -for  tlie  price  was  to  consaniinate  the  Bale  of  these 
bonds  and  vest  the  title  to  them  in  the  defendant,  subject  only 
to  the  right  of  plaintiff  as  vendor  to  retain  possession  until 
its  payment,  with  all  risk  of  their  loss  or  destraction  without 
its  fault.  The  company  then  became  trustee,  holding  them  for 
the  defendant,  to  be  delivered  upon  such  payment,  and  was 
bound  to  take  ordinary  care  for  their  preservation  for  that  pur- 
pose. They  were  not  its  property,  and  therefore  not  liable  for 
its  debts.  It  was  under  no  more  obligation  or  necessity,  and  had 
no  more  right  to  hypothecate  or  otherwise  convert  or  dispose 
of  them  for  its  own  use  without  consent  of  the  defendant  than 
any  other  property  not  its  own.  Hence  any  such  disposition 
was  voluntary  and  wrongful.  Before  the  judgment,  such  vol- 
untary act,  by  which  they  were  put  beyond  reach  of  the  defend- 
ant even  upon  payment  of  their  price,  would  at  law  have  sus- 
pended the  right  to  demand  such  payment.  For  payment 
and  delivery  were  mutual  and  concurrent  obligations,  and  it 
is  a  rule  of  universal  application  to  contracts  imposing  such, 
that  neither  party  thereto  can  require  performance  by  the 
other  while  he  is  himself  unable,  through  his  own  voluntary 
act,  to  perform  on  his  part.  And  after  judgment  it  would  be 
liable,  even  at  law,  upon  its  collection  or  payment,  for  the 
damages  for  non-delivery.  But  equity  will  look  to  substance 
and  disregard  form.  The  fact  that  the  evidence  of  plaintiff's 
right  to  the  price  has  been  changed  from  contract  to  jud^« 
ment,  which  gives  it  power  at  law  to  enforce  payment  without 
concurrent  delivery;  in  the  view  of  equity  will  make  no  dif- 
ference. That  of  which  the  plaintiff  demands  payment  is 
still  the  price,  and  the  obligation  to  deliver  the  thing  sold  is 
in  equity  still  concurrent.  Another  reason  shown  for  not 
leaving  the  defendant  to  his  right  of  action  at  law  for  dam- 
ages for  non-delivery  upon  payment,  is  that  the  plaintiff  is 
entirely  insolvent  Nor,  having  voluntarily  put  it  out  of  its 
power  to  deliver  the  things  sold,  in  specie,  should  it  be  per- 
mitted to  claim  the  benefit  of  their  depreciation,  if  any,  since 
the  sale.  It  would  not  be  so  permitted,  at  law,  before  judg- 
ment, and  ought  not,  in  equity,  after. 

Nor  should  the  fact  that  the  defendant  did  not  make  demand, 
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or  aver  his  willingness  now  to  pay  for  the  bonds  upon  their 
delivery,  be  regarded  as  at  all  important.  It  is  conceded  that 
since  April  1880,  delivery  by  the  railroad  company  or  the 
iron  company  has  been  impossible,  and  the  inability  of  each 
has  been  shown  to  be  the  consequence  of  its  voluntary  act. 
Such  demand  and  oflfer,  then,  would  have  been  altogether  idle. 
His  unwillingness,  if  a  fact,  was  and  is  no  legal  hindrance 
to  the  company.  It  has  a  judgment  against  him,  and  while 
it  remains  in  force  he  can  have  no  will  as  against  its  opera- 
tion. Its  collection  can  be  and  is  being  attempted  to  be  en- 
forced, legally,  without  regard  to  his  will,  and  therefore  the 
company  can  not  urge,  as  a  bar  to  its  restraint  by  equity,  that 
he  does  not  show  himself  willing. 

Although  no  strict  precedent  for  this  relief  here  asked  has 
been  shown  by  counsel  for  appellant  or  found  by  the  court, 
npon  principle  we  are  unable  to  find  in  the  record  any  defect 
in  his  title  to  it. 

In  respect  to  the  other — the  granting  of  a  new  trial — we 
think  the  authority  both  clear  and  abundant 

It  appears  that  the  railroad  com])any  never  had  a  legal 
cause  of  action  against  appellant,  for  the  reason  that  only 
ninety-two  at  the  most,  and  not  one  hundred,  of  the  bonds 
mentioned  in  his  subscription  as  required  by  its  con- 
dition, were  ever  subscribed  for.  The  evidence  is  full,  clear 
and  uncontradicted  that  before  the  suit  in  question  was 
brought  and  while  the  company  was  pressing  appellant  for 
payment,  its  president  repeatedly  told  him  the  number  re- 
quired to  make  his  subscription|binding  had  been  taken;  that 
the  only  subscription  paper  produced  on  the  trial  was  the 
one  signed  by  appellant,  which  showed  only  seventy-three 
subscribed  for;  tliat  the  ex-secretary  of  the  company  posi- 
tively testified  that  one  hundred  had  been  in  fact  subscribed 
for  and  that  the  number  required  in  addition  to  those  shown 
on  the  paper  produced  were  shown  on  other  papers  in  its 
possession;  that  only  two  other  papers,  subscriptions  for 
these  bonds,  were  ever  in  existence,  which  were  produced  and 
identified  on  the  hearing  of  this  cause;  that  one  of  these 
showed  only  nineteen  bonds  thereby  taken  and  the  other  only 
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ten;  that  the  latter  was  in  the  words  and  figures  following, 
to  wit: 

"Galena,  April  13, 1877. 

"  We  the  undersigned  hereby  agree  to  take  the  nnmber  of 
first  mortgage  bonds,  of  one  thousand  dollars  each,  of  the 
Galena  &  Southern  Wisconsin  Eailroad  Company,  set  opposite 
onr  names,  at  sixty-five  cents  on  the  dollar,  and  pay  for  the 
same  on  demand  being  made  by  the  secretary  of  the  com- 
pany, at  any  time  after  said  railroad  is  graded  to  a  point 
within  five  miles  of  the  village  of  Montfort,  Wisconsin. 
The  above  to  be  in  force  only  until  September  20, 1877;"  that 
"  Montfort,"  here  mentioned,  was  another  name  for  the  "  Wing- 
ville"  mentioned  in  the  other  paper  herein  above  copied;  that 
work  on  this  extension  finally  ceased  before  September  20, 
1877,  and  said  railroad  was  never  graded  to  a  point  within 
five  miles  of  said  village;  that  nothing  was  ever  paid  by  the 
subscribers,  who  were  residents  of  said  village,  or  claimed  by 
the  company  upon  the  subscriptions  to  this  paper  or  any 
or  either  of  them,  and  that  complainant's  subscription,  if 
it  had  been  paid  when  first  demanded  or  at  any  other  time, 
wonld  not  have  sufficed  to  grade  the  road  to  a  point  within  five 
miles  of  said  village. 

Complainant's  agreement  was  to  take  and  pay  for  the  bonds 
and  stock  subscribed  for  by  him  only  upon  condition  that 
one  hundred  of  such  bonds  should  be  subscribed  for  on  like 
terms.  The  ten  shown  on  the  paper  last  above  copied  were 
not  so  subscribed  for,  nor  did  those  subscriptions  ever  become 
available  for  any  purpose,  either  to  the  company  or  to  the 
other  subscribers.  They  were  made  upon  substantially  dif- 
ferent terms,  which  were  never  complied  with  on  the  part  of 
the  company. 

These  circumstances  fairly  charge  it  with  knowledge,  through 
its  officers,  at  the  time  the  lawsuit  in  question  was  brought 
and  tried,  of  the  fact  that  only  ninety-two  had  been  subscribed 
for  on  the  terms  of  complainant's  subscription,  and  that  the 
latter  was  therefore  not  binding  upon  him.  Indeed  the  same 
ex-secretary  whose  testimony  on  that  trial  has  been  already 
referred  to,  testified  on  the  hearing  of  this  cause  that  he  never 
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had  any  faith  in  the  8abBcription8  for  those  ten  bonds.  Com- 
plainant averred  and  proved  that  nntil  more  than  a  year  had 
elapsed  after  the  judgment  he  had  no  knowledge,  informa- 
tion or  suspicion  of  the  facts  nor  any  reason  to  believe  or  suspect 
it  to  be  as  it  now  appears  in  respect  to  their  condition,  or  to  the 
number  subscribed  for.  He  was  not  in  a  position  to  know  or 
ascertain  it  except  from  information  by  the  officers  of  the  com- 
pany, and  this,  being  false  but  not  improbable,  deceived  him, 
as  it  did  also  the  court  and  jury.  The  company  can  not  be 
heard,  to  charge  as  his  fault  or  negligence  in  any  degree  that 
he  believed  its  officers,  whom  it,  to  all  appearance,  so  fully 
accredited.  If  his  attorney,  by  his  failure  to  insist  upon  the 
production  of  the  other  papers,  waived  his  right  to  the  pri- 
mary and  best  evidence  of  this  material  fact  in  issue,  he  cer- 
tainly did  not  waive  the  right  to  have  the  secondary  evi- 
dence truthful.  We  can  not  regard  such  failure,  under  the 
circumstances  shown,  as  negligence,  and  if  it  were,  the  com- 
pany, for  the  reasons  stated,  should  be  estopped  to  take  ad- 
vantage of  it     Linington  v.  Strong,  107  111.  295. 

Nor  could  he  have  had  relief  upon  motion  for  a  new  trial, 
because  of  his  ignorance  of  the  fact;  nor  by  appeal  or  writ  of 
error,  for  there  was  no  error  apparent  in  the  record.  And 
yet  to  enforce  the  judgment  would  be  inequitable  because, 
as  now  appears,  there  was  not  even  a  prima  facie  case  for  it. 
It  had  no  foundation  in  merit  or  in  contract.  For  its  pre- 
tended consideration  the  defendant  has  never  received  and  nev- 
er can  receive  anything  of  value.  And  being  now  impeached 
by  a  fact  of  which  he  was  kept  in  ignorance,  and  prevented 
from  availing  himself  by  the  act  of  the  plaintift'— which  was 
a  fraud  if  it  was  not  an  accident  or  a  mistake — without  negli- 
gence on  his  own  part,  it  seems  clearly  within  the  rule  estab- 
lished by  the  authorities,  according  to  which  equity  will  re- 
lieve against  it  by  awarding  a  new  trial.  McGehee  v.  Gold, 
68  111.  215;  Smith  v.  Allen,  63  Id.  474;  Wilday  v.  McCon- 
nell.  Ibid.  279;  Gregg  v.  Brower,  67  Id.  532;  Weaverv.  Poyer, 
79  Id.  422;  Brown  v.  Luehrs,  Ibid.  579;  Holmes  v.  Statcler, 
57  Id.  211;  Shinkle  v.  Letcher,  47  Id.  216;  Propst  v.  Mead- 
ows, 13  Id.  169;  Weirich  v.  DeZoya,  2  Gilm.  385;  Abrams 
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V.  Camp,  3  Scam.  290;  More  v.  Bagley,  Breese  (Beecher's  ed.), 
91;  Hubbard  v.  Hobson,  Ibid.  190.  These  cases  show  that 
neither  the  rule  of  rea  adjudicata  nor  any  principle  on  which 
it  rests  can  have  a  just  application  to  this. 

It  was  therefore  error  to  dismiss  the  bill  for  want  of  equity. 
The  decree  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  conformity  here- 
with. 

Beversed  and  remanded. 


John  W,  Laughlin 

V. 

Lorenzo  Ettinger. 


1.  Master  and  skbv ant— Entire  agreement— Quitttng  beforb 
EXPIRATION  OP  TIME. — Where  appellee  recovered  judgment  against  appel- 
lant for  the  balance  claimed  to  be  due  appellee  for  work  and  labor  on  ap- 
pellant's farm,  and  appellant  claimed,  and  the  evidence  clearly  proved,  that 
the  work  was  done  und^r  an  entire  agreement,  and  that  appellee  violated  it, 
of  his  own  wrong,  by  quitting  before  the  expiration  of  the  time  for  which 
he  was  engaged.  Held^  that  the  court  below  erred  in  overruling  appellant's 
motion  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the  law 
and  the  evidence. 

2.  Agency.— 'Where  appellee  did  not  understand  English,  and  by  his 
authority  a  party  acted  for  him  in  making  a  contract  for  services  with  ap- 
pellant, and  appellee  came  to  work  at  the  time  and  in  the  manner  arranged 
for,  appellee  would  be  bound  by  such  contract. 

Appeal  from  the  Circuit  Court  of  Putnam  county;  the 
Hon.  N.  M.  Laws,  Judge,  presiding.  Opinion  filed  February 
29,  1884. 

Messrs.  Shaw  &  Edwards,  for  appellant;  cited  Eldridge  v. 
Eowe,  2  Gilm.  91;  Badgley  v.  Heald,  4  Gilm.  64;  Swanzey  v. 
Moore,  22  111.  63;  Angle  v.  Hanna,  22  111.  429;  Hansell  v. 
Erickson,  28  111.  257;  Thrift  v.  Payne,  71  111.  408. 

Mr.  C.  C.  Jones,  for  appellee;  cited  Esmay  v.  Gorton,  18 
111.  483;  Waggeman  v.  Bracken,  52  111.  468;  Mix  v.  Osby,  62 
111.  193. 
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Pleasants,  J.  On  appeal  from  a  justice  of  the  peace,  ap- 
pellee, who  was  plaintiflF  below,  recovered  judgment  on  a  ver- 
dict against  appellant  for  $70.08  as  balance  claimed  for  work 
and  labor  on  the  latter's  farm.  His  case  rested  upon  his  own 
testimony  that  he  worked  for  the  defendant  for  the  time 
claimed,  being  from  March  1  to  August  1,  1883;  that  his 
services  were  reasonably  worth  $20  per  month,  and  that  he 
had  received  on  account  only  the  snm  of  $27. 

Defendant  appealed  and  assigns  for  error  that  the  circuit 
court  overruled  his  motion  for  a  new  trial  based  on  the  ground 
that  the  verdict  was  against  the  law  and  the  evidence. 

It  is  conceded  by  appellant  that  appellee  wrought  for  him 
during  the  time  stated,  and  that  he  agreed  to  pay  him  $20 
per  month  and  paid  him  only  the  amount  admitted.  But  it 
is  claimed  the  fact  was  and  the  evidence  clearly  proved  that 
the  work  was  done  under  an  entire  agreement,  and  that  ap- 
pellee violated  it,  of  his  own  wrong,  by  quitting  before  the 
expiration  of  the  time  for  which  he  engaged.  We  are  fully 
satisfied  of  the  truth  of  this  claim,  and  that  it  was  a  good  and 
suflScient  defense  is  too  well  understood  to  make  it  necessary 
or  profitable  to  cite  authorities. 

The  uncontradicted  testimony  is,  that  appellee  did  not  un- 
derstand the  English  language,  but  had  a  friend,  one  Anton 
Goetz,  who  did,  with  whom,  a  few  daj's  before  the  employ- 
ment of  appellee,  appellant  had  some  conversation  respecting 
it.  On  the  day  of  the  employment  Goetz  came  to  appellant's 
place  with  appellee  "  to  do  the  talking  for  him,"  and  did  it. 
Appellee  wanted  $22  per  month,  but  appellant  refused  it  and 
offered  $20  until  after  corn  husking,  with  the  right  to  dis- 
charge him  at  the  end  of  a  month  if  he  did  not  suit;  to  which 
"they  assented."  He  did  suit,  and  continued  to  work  until 
the  morning  of  August  1st,  when,  having  gone  out  with  the 
boys  into  the  field  to  commence  the  oats  harvest,  he  muttered 
something,  understood  to  be  indicative  of  dissatisfaction,  and 
went  away,  returning  some  days  afterward,  but  only  for  his 
clothes,  and  worked  no  more. 

The  contract,  as  above  stated,  was  clearly  proved  by  appel- 
lant and  his  son  and  by  Goetz.     There  is  no  pretense  of  ill 
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treatment  of  any  degree  or  character,  or  of  other  excase  for 
thus  leaving;  and  the  only  point  attempted  to  be  made  by 
appellee's  connsel  in  support  of  the  verdict  and  judgment  be- 
low or  disclosed  by  the  record,  is,  that  it  was  not  shown  that 
appellee  understood  what  was  said  by  appellant  and  Goetz  in 
making  the  agreement,  and  therefore  that  there  is  no  evidence 
that  the  minds  of  the  parties  met  in  respect  to  its  terms. 

Appellee  was  present  and  heard  all  that  was  then  said.  That 
he  was  then  and  there  told  by  Goetz  the  full  and  exact  mean- 
ing of  it,  is  not  positively  shown;  but  he  came  to  work  at  the 
time  and  in  the  manner  so  arranged  for,  and  the  irresistible 
inference  is,  that  he  was  then  or  afterward,  and  before  he  so 
came,  fully  informed  of  it  And  whether  he  was  or  not,  if 
Goetz  was  authorized  to  act  for  him,  and  understood  it,  he  was 
bound  by  it. 

Upon  this  evidence  the  court  gave  the  following  instruc- 
tion on  behalf  of  the  plaintiff:  "In  order  to  constitute  a  valid 
agreement  between  plaintiff  and  defendant  as  to  the  hiring 
in  this  case,  if  any,  the  minds  of  the  plaintiff  and  defendant 
must  have  met;  and  if  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  did  not  understand  what  was  said  by  Laugh- 
lin and  the  witness  Goetz  as  to  the  terms  and  length  of  time 
he  was  to  work,  and  assent  to  it,  he  would  not  be  bound  by  it, 
and  would  have  the  right  in  this  suit  to  recover  for  what  work 
he  actually  did  for  the  defendant,  whatever  the  evidence  shows 
it  was  reasonably  worth." 

Tliis  instruction  ignores  the  theory  of  defendant  and  the 
evidence  that  Goetz  acted  for  the  plaintiff  and  by  his  author- 
ity, and  was  therefore  erroneous.  It  should  have  been  refused 
or  modified;  and  for  the  errors  in  giving  it  as  asked,  and  in 
overruling  the  motion  for  a  new  trial,  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Vol.  ZIV.    a 
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Profb8btonal  propriett. — As  the  brief  of  plaintiff  in  error  clearly  vio- 
lates the  ordinary  and  well  known  niles  of  professional  propriety,  it  is  or- 
dardd  that  the  brief  be  stricken  from  the  files,  with  leave  to  plaintiff  in  error 
to  file  another  brief  within  ten  days,  coached  in  decorous  lan^^a^fe  and  re- 
spectful in  its  terms  to  the  judge  who  tried  the  cause,  the  attorneys  and  all 
other  persons  mentioned  theroin. 

Errob  to  the  Circuit  Court  of  Logan  county;  the  Hon. 
C.  Epleb,  Judge,  presiding.  Opinion  filed  November  24, 
1883. 

MesBFS.  Beaoh  &  Hodkett,  for  plaintiff  in  error. 

Messrs.  Blinn  &  Hoblit,  for  defendant  in  error. 

Per  Citriam.  The  briefs  filed  in  this  case  violate  the  well 
known  practice  of  this  court  which  requires  that  all  briefs  shall 
be  respectful  in  language  to  the  judge  who  tried  the  case  below, 
the  parties  and  their  attorneys  and  the  witnesses  and  other  per- 
sons connected  with  the  trial  of  the  cause.  We  said  in  Smith  v. 
Bingman,  8  Bradwell,  65:  "We disapprove  of  the  insinuations 
in  the  brief  of  appellee  against  the  professional  conduct  of  the 
attorney  of  appellant.     Briefs  should  be  respectful  to  the 

court,  the  parties  and  all  persons  named  in  them;   and  this 

(338) 
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court  will,  as  far  as  it  has  power,  see  that  this  rule  is  enforced." 
Again  in  C.  &  A.  R  E.  Co.  v.  Bragonier,  13  Brad  well,  467, 
in  commenting  on  the  briefs  filed  in  that  case  we  said:  "Here- 
after briefs  containing  offensive  language  will  be  promptly 
stricken  from  the  files." 

The  following  statements  are  found  in  plaintiff's  brief  in 
this  case:  On  page  31  appears  this  statement:  "Counsel  for 
Brown  saw  the  trouble  with  that  defense  and  tried  to  avoid  it 
by  having  Brown  swear  that  he  never  made  a  usurious  con- 
tract with  Scroggin,  that  nothing  was  said  between  them  as 
to  what  rate  of  interest  he  was  to  pay,  and  that  he  did  not 
know  until  about  two  years  before  the  trial  of  this  cause  be- 
low, that  Scroggin  was  charging  him  20  per  cent,  interest." 

AgaiT),  on  page  38,  in  commenting  on  tlie  instructions, 
counsel  say:  "  The  next  instruction  given  for  defendant  would 
seem  to  show  that  counsel  for  defendant  and  the  court  well 
understood  what  the  law  was  and  gave  that  instruction  for  the 
time  being  to  be  in  harmony  with  it;  but  if  the  instruction 
does  show  that  fact,  the  instruction  immediately  following  it 
would  as  clearly  show  that  the  court  as  well  as  counsel  were 
trying  to  beat  somebody,  regardless  of  the  law;  because  if  the 
tliird*  instruction  is  the  law,  the  second  instruction  could  not 
be." 

Again,  on  page  43,  counsel  say:  "  Evidently  the  instruction 
given  by  the  court  does  not  properly  state  the  law,  and  we 
do  not  believe  that  it  was  intended  that  it  should  state  the  law 
correctly;  for  if  it  had,  under  the  proofs  in  this  case,  the  de- 
fendant would  never  have  been  permitted  to  go  behind  his 
last  settlement  with  Scroggin,  and  thereby  his  entire  trumped- 
up  defense  would  have  been  shut  off  and  taken  from  the  con- 
sideration of  the  jury." 

These  remarks  of  counsel  so  clearly  violate  the  ordinary  and 
well  known  rules  of  professional  propriety  as  to  render  it  the 
duty  of  this  court  to  strike  the  brief  containing  them  from 
its  files. 

It  is  therefore  ordered  that  the  brief  of  plaintiff  in  error 
be  stricken  from  the  files  of  this  court,  with  leave  to  plaintiff 
in  error  to  file  another  brief  within  ten  days,  couched  in  dec- 
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orons  language  and  respectful  in  its  terms  to  the  judge  who 
tried  the  cause,  the  attorneys  and  all  other  persons  mentioned 
therein. 


Leonard  K.  Scroggin 

V. 

J.  R.  Brown. 


UfiURT  VOLUNTAKILT  PAID. — Usury  voluntarily  paid  can  not  be  recovered 
back.  As  the  jury  improperly  allowed  to  defendant  in  error  payments  of 
usurious  interest  voluntarily  paid  by  him  in  his  settlements  with  plaintiff  in 
error,  the  court  below  erred  in  not  setting  aside  the  verdict  and  granting 
plaintiff  in  error  a  new  trial. 

Error  to  the  Circuit  Court  of  Losfan  countv;  the  Hon.  C. 
Epler,  Judge,  presiding.     Opinion  filed  January  22, 1884. 

Messrs.  Beach  &  Hodnett,  for  plaintiff  in  error;  that  a  set- 
tlement  fairly  and  honestly  made  is  conclusive  between  the 
parties  to  it,  cited  Am.  Ins.  Co.  v.  Crawford,  89  111.  62; 
Stempel  v.  Thomas,  89  111.  146;  1  Story's  Eq.  Jur., §  111;  Brad- 
well  V.  Bradwell,  1  Gilm.  604;  Shafer  v.  Davis,  13  111.  397; 
Campbell  v.  Carter,  14  111.291;  Sibertv.McAvoy,15  111.  109; 
Stover  V.  Mitchell,  45  111.  213;  RosenrauUer  v.  Lampe,  89  111. 
212;  Nichols  v.  Bradsby,  78  111.  44. 

Usury  voluntarily  paid  can  not  be  recovered  back:  Holden 
v.Innis,  24  111.  381;  Tompkins  v.  Hill,  28  111.  519;  Perkins 
v.Conant,  29  111.  184;  Carter  v.  Moses,  39  111.  539;  Manny  v. 
Stockton,  34  HI.  306;  Eamsey  v.  Perley,  34111.  504;  Pitts  v. 
Cable,  44  111.  103;  Town  v.  Wood,  37  III.  512. 

Where  an  old  transaction  is  settled  and  closed  and  a  new 
loan  made,  the  borrower  will  not  be  allowed  to  set  up  usury 
in  the  former  transaction  as  against  the  new  loan:  Puterbaugh 
V.  Farrell,  73  111.  213;  Parmelee  v.  Lawrence,  44  111.  405;  Far- 
well  V.  Meyer,  35  111.  40;  Booker  v.  Anderson,  35  111.  66; 
Saylor  v.  Daniels,  37  111.  331;  Hunter  v.  Hatch,  45  111.  178; 
House  V.  Davis,  60  111.  367. 
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Messrs.  Blinn  &  Hobltt,  for  defendant  in  error. 

Davis,  J.  This  was  an  action  brought  to  recover  from  de- 
fendant in  error  Jthe  amount  due  on  a  promissory  note,  exe- 
cuted by  hira  on  the  7th  of  June,  1875,  to  Henry  Fesler,  and 
by  the  payee,  at  defendant's  request,  assigned  to  plaintiff  in 
error.  The  note  was  drawn  for  $1,207.65,  payable  one  day 
after  date,  with  ten  per  cent,  interest  from  date  till  paid. 

On  the  back  of  the  note  was  indorsed  a  credit  of  $100, 
paid  on  interest,  June  10,  1876,  a  credit  of  $128,  interest 
paid  to  Nov.  1,  1876,  and  a  credit  of  $29.54,  March  1, 1879. 

Defendants  in  error  plead  the  general  issue  and  also  filed 
special  pleas  of  set-off  and  usury. 

The  record  discloses  that  the  three  payments,  indorsed  on 
the  note,  were  the  only  transactions  between  the  parties  in 
connection  with  the  note  after  it  was  assigned  to  the  plaintiff 
in  error.  But  it  seems  that  for  several  years  before  and  after 
the  execution  of  the  note  there  were  many  transactions  be* 
tween  the  parties,  but  all  wholly  disconnected  and  independ- 
ent of  the  note  sued  on. 

The  transactions  referred  to  commenced  in  1874,  under  an 
arrangement  by  which  plaintiff  in.  error  was  to  loan  defend- 
ant in  error  money  with  which  to  buy  cattle,  pay  expenses 
and  for  other  purposes;  and  for  such  money  loaned,  defendant 
was  to  pay  twenty  per  cent,  interest,  and  when  ho^s  or  cattle 
were  sold  the  money  was  to  be  paid  over  by  the  purchasers  to 
the  plaintiff  in  error. 

Under  this  arrangement  moneyPiad  been  borrowed  by  defend- 
ant from  time  to  time,  during  thirteen  years  prior  to  the  com- 
mencement of  the  litigation  on  the  note  in  controversy. 
When  the  money  would  be  borrowed,  defendant  in  error  exe- 
cuted his  note  for  the  sum  obtained,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum.  When  defendant  in  error  sold 
hogs  or  cattle  the  return  would  usually  be  made  to  plaintiff 
in  error.  Sometimes,  however,  defendant  in  error  would 
collect  the  money  himself,  and  pay  it  over  to  plaintiff  in 
error  when  the  parties  settled.  Settlements  were  made  be- 
tween plaintiff  and  defendant  three  or  four  times  a  year,  and 
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on  such  settlements  the  notes  given  by  defendant  in  error 
would  be  paid  and  taken  up,  other  money  borrowed  and  new 
notes  given  lor  the  same.  On  these  transactions,  twenty  per 
cent,  interest  wonld  be  calculated  and  the  amount  allowed 
plaintiff  in  error  in  the  settlements.  From  time  to  time,  as 
the  notes  were  paid  off  and  given  up^to  defendant  in  the  set- 
tlements, he  was  told  that  plaintiff  in  error  was  charging  him 
twenty  per  cent,  interest  on  the  notes. 

On  the  29th  of  March,  1878,  the  parties  had  a  full  settle- 
ment, and  defendant  in  error  gave  plaintiff  in  error  a  chattel 
mortgage  to  secure  him  in  the  payment  of  all  the  notes  he 
held  against  him  at  the  time,  that  had  in  any  way  grown  out 
of  their  cattle  transactions.  The  notes  straightened  up  the 
cattle  deal  in  full. 

On  the  1st  of  March,  1879,  defendant  in  error  made  a  sale 
of  the  property  mortgaged,  and  the  parties  then  had  another 
full  and^complete  settlement  of  their  dealing?,  and  defendant 
in  error  paid  off  all  the  notes  secured  by  said  mortgage  and 
the  further  sum  of  $29.50,  which  by  agreement  was  applied  as 
a  payment  of  the  note  sued  on. 

On  the  trial  below,  the  usurious  interest  claimed  to  have 
been  paid  from  time  to  time  in  these  transactions,  was  given 
in  evidence  to  the  jury  as  a  defense  to  the  note  in  suit,  and 
the  jury  found  a  verdict  for  the  defendant  in  error  and  as- 
sessed his  damages  at  $153.02,  for  which  amount  the  court 
gave  a  judgment  against  the  plaintiff  in  error,  to  reverse 
which  the  case  is  brought  to  this  court. 

The  jury  evidently  allowed  the  defendant  in  error  most,  if 
not  all,  the  interest  claimed  to  have  been  paid  usnriously. 
That  usurious  interest  was  paid  to  plaintiff  in  error  there  can 
be  no  question.  Three  or  four  times  a  year  during  the  thir- 
teen years  these  transactions  were  in  progress,  the  parties 
made  full  and  voluntary  settlements,  and  at  these  settlements 
ten  per  cent,  interest  in  excess  of  the  legal  rate  of  interest  was 
paid  by  defendant  in  error  to  the  plaintiff.  But  these  pay- 
ments of  usurious  interest  were  voluntary,  and  it  is  the  set- 
tled law  of  this  State,  that  usury  voluntarily  paid  can  not  be 
recovered  back.     Tompkins  v.  Innes,  24  Til.  381;  Eamsey  v. 


Third  District — November  Term,  1883.  343 

Moll  et  aL  y.  Pickaway. 

Perley,  34  111.  504;  Carter  v.  Moses,  89  111.  639;  Peddicord 
V.  Connard,  85  111.  102. 

These  payments  of  asurions  interest  were  therefore  improp- 
erly allowed  by  the  jury,  and  the  court  below  erred  in  not  set- 
ting aside  the  verdict  and  granting  plaintiff  in  error  a  new 
trial.  The  judgment  must  therefore  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Daniel  Moll  et  al. 

V. 

Town  op  Pickaway. 

Roads  and  BRmous---' Action  against  oommissiokers. — An  action 
of  debt  brought  against  commissioners  of  highways  by  L.,  in  the  name 
of  the  town,  under  sections  59  and  60  of  the  act  of  1879  entitled  Roads  and 
Bridges.  L.,  without  the  consent  of  the  commissioners  or  any  one  having 
authority  to  give  consent,  appropriated  and  used  for  repairing  a  culvert  on 
a  public  highway  a  portion  of  some  himber  which  had  been  hauled  by 
order  of  the  commissioners  to  a  certain  bridge  to  he  used  for  repairing  said 
bridge.  After  the  lumber  had  been  used  in  repauring  the  culvert,  the  com- 
missioners tore  it  out  and  took  it  back  to  the  place  from  which  it  had  been 
taken  by  L.  Held^  that  this  action  will  not  lie  against  the  commissioners. 
The  property  was  not  changed  by  being  put  in  the  culverts,  but  was  still 
the  property  of  the  commissioners,  which  they  had  a  right  to  use  as  would, 
in  their  judgment,  best  subserve  the  interests  of  the  town. 

Errob  to  the  County  Court  of  Shelby  county;  the  Hon. 
W.  W.  H£ss,  Judge,  presiding.  Opinion  filed  January  22, 
1884. 

Messra.  Hamlin  &  Hollowat,  for  plaintiffs  in  error;  as  to 
the  conetruction  of  a  penal  statute,  cited  Edwards  v.  Hill,  11 
III.  22;  Waddle  v.  Duncan,  63  111.  224. 

Messrs.  Stephenson  &  Baum,  for  defendant  in  error. 

Davis,  J.  This  was  an  action  of  debt  brought  before  a 
justice  of  the  peace  to  recover  a  penalty  from  plaintiffs  in 
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error  for  removing  plank  from  culverts  on  a  public  highway. 
Judgment  was  given  for  plaintiffs  in  error,  from  which  judg- 
ment an  appeal  was  t^ken  to  the  county  court  and  judgment 
was  rendered  in  that  court  against  plaintiffs  in  error  for  $25 
to  reverse  which  they  bring  the  case  to  this  court. 

Plaintiffs  in  error  were  the  commissioners  of  highways  of 
Pickaway  township,  and  this  suit  was  brought  against  them 
by  Isaac  Longenbach  in  the  name  of  the  town,  under  section 
59  and  60  of  the  act  of  1879,  entitled  Eoads  and  Bridges, 
patres  270  and  271. 

In  May,  1882,  plaintiffs  in  error,  as  commissioners  of  high- 
ways of  Pickaway  township,  ordered  a  quantity  of  lumber  to  b^ 
hauled  from  Weakly's  mill  to  Hill  bridge  for  the  purpose  of  re- 
pairing the  bridge.  Before  it  was  used  for  the  purpose  in- 
tended, a  portion  of  it  was  hauled  away  by  said  Isaac  Longen- 
bach, the  person  who  instituted  this  proceeding,  without  the 
consent  of  plaintiffs  in  error  or  any  one  having  authority  to 
ffive  such  consent.  The  lumber  so  obtained  was  used  bv  him  in 
repairing  two  culverts  and  making  two  bridges  across  on  what 
he  claimed  to  be  a  public  road  running  througli  his  farm. 
After  it  was  so  used,  it  was  torn  out  by  the  plaintiffs  in  error, 
as  commissioners  of  highways,  and  taken  back  to  tiie  place 
from  which  it  was  obtained,  and  for  so  doing  this  prosecution 
was  instituted  against  them. 

Section  59  of  the  act  referred  to  provides:  **  If  any  person 
shall  jmrposely  destroy  or  injure  any  sidewalk,  public  bridge, 
culvert  or  causeway,  or  remove  any  of  the  timber  or  plank 
thereof  or  obstruct  the  same,  he  shall  forfeit  a  sum  not  less 
than  three  dollars  nor  more  than  one  hundred  dollars,  and 
shall  be  liable  for  all  damages  occasioned  therei)y  and  all  nec- 
essary costs  for  rebuilding  or  repairing  the  same." 

The  only  question  arising  in  this  ease  necessary  for  onr  de- 
termination, is  whether  plaintiffs  in  error  are  liable  to  prose- 
cution under  this  section  of  the  statute,  for  removing  from 
the  culverts,  the  plank  belonging  to  them,  as  commissioners 
of  highways,  and  appropriated  by  them  for  another  public 
purpose. 

It  is  clear  that  Longenbach  had  no  right  to  take  and  use 


Third  District — November  Term,  1883.  345 

Moll  et  al.  y.  Pickaway. 

any  of  the  lumber  belonging  to  the  commissioners  of  hi^li- 
ways.  If  the  overseer  of  highways  gave  him  permission  to 
work  out  his  road  tax  on  the  road  in  question,  that  did*not 
authorize  him  to  do  more  than  work  out  such  tax,  and  if  he 
promised  him  lumber  with  which  to  fix  the  culverts,  applica- 
tion should  have  been  made  to  him  for  such  lumber. 

Jiut  no  authority  was  given  by  the  overseer  of  highways,  or 
by  any  one  else  having  power  to  give  such  authority,  to  repair 
the  culverts  or  to  take  the  lumber  belonging  to  the  township 
or  the  commissioners  of  highways. 

The  law  vests  the  congmissioners  of  highways  with  the  care 
and  superintendence  of  highways  and  bridges  in  their  re- 
spective towns,  and  imposes  the  duty  upon  them  of  giving 
directions  for  the  repairing  of  such  roads  and  bridges  when 
the  public  interests  or  necessity  require  it.  In  the  discharge 
of  their  duties  plaintiflFs  in  error  procured  lumber  with  which 
to  repair  Hill  bridge,  but  before  it  could  be  used  for  that  pur- 
pose Isaac  Longenbach  usurped  the  duties  and  powers  of  the 
commissioners,  and  decided  that  two  culverts  on  the  road 
passing  through  his  farm  needed  repair  more  urgently  than 
did  Hill  bridge,  and  arbitrarily  and  without  any  authority  of 
law  removed  some  of  the  lumber  appropriated  by  the  com- 
missioners for  repairing  such  bridge  and  used  it  for  the  pur- 
pose of  repairing  the  culverts  on  the  road  passing  through 
his  farm.  The  property  in  the  lumber  was  not  changed  by 
its  being  put  in  the  culverts.  It  was  still  the  property  of  the 
commissioners  of  highways,  and  it  was  their  duty  to  use  it 
where  in  their  judgment  it  would  best  promote  the  interests 
of  the  township. 

As  the  plank  taken  had  been  used  in  repairing  and  making 
culverts  in  a  road  claimed  to  be  a  public  highway,  it  might 
have  been  as  well  had  plain tifiB  in  error  permitted  it  to  re- 
main where  it  was,  as  the  township  might  ultimately  have 
secured  the  full  benefit  of  the  lumber;  but  that  was  a  matter 
for  the  sole  determination  of  the  plaintiffs,  as  commissioners 
of  highways,  and  if  they  determined  that  it  was  for  the  best 
interest  of  the  township  to  take  the  lumber  from  where  it  had 
been  wrongfully  placed  and  use  it  for  the  purpose  originally 
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contemplated,  or  other  parpoees  of  the  township,  their  action 
is  final  and  can  not  be  questioned.  If  they  erred  in  judgment 
it  was  an  error  for  which  no  prosecution  will  lie  against 
them.    The  judgment  must  therefore  be  reversed. 

Judgment  reversed. 


Chicago  and  Alton  Eailroad  Company 

William  Pratt. 

1.  PitEPONDBRANOB  o»  BVfDENCB.— The  court  is  of  Opinion  that  the 
preponderance  of  the  evidence  is  in  favor  of  appellant's  theory,  that  the 
stock  car  occupied  a  position  next  in  the  rear  of  the  flat  car,  and  conse- 
quently was  that  from  which  appellee  fell. 

2.  Defect  in  machinery. — Employers  are  not  insurers  of  the  safety  of 
tools  or  machinery  furnished  their  employes.  They  are  only  liable  in  case 
of  their  own  nef^ligence  or  that  of  their  representatives,  and  the  burden  of 
proving  such  negligence  is  upon  the  person  alleging  it,  and  where  notico 
of  an  existing  defect  is  an  essential  element  of  the  negligence  complained 
of,  such  notice  must  be  proved. 

Appeal  from  the  Circuit  Court  of  Jersey  county;  the  Hon. 
C.   Epleb,  Judge,   presiding.     Opinioa    filed    January   22, 

1884. 

Messrs.  Wise  &  Davis,  for  appellant;  cited  C.  &  A.  R.  R. 
Co.  V.  Piatt,  98  111.  141;  Toledo,  P.  &  W.  Ry.  Co.  v.  Conroy, 
61  111.  162;  C,  C.  &  I.  C.  Ry.  Co.  v.  Troesch,  68  111.  545;  E. 
St.  L.  P.  &  P.  Co.  V.  Higlitower,  92  111.  139;  I.  &  St.  L.  R 
R.  Co.  V.  Estes,  96  111.  470;  O.  &  M.  R.  R.  Co.  v.  Scliiebe, 
44  111.  460;  C.  &  A.  R.  R.  Co.  v.  Gretzner,  46  111.  74;  Hib- 
bard  v.  Molloy,  63  111.  471;  Knott  v.  Skinner,  63  111.  239; 
Puterbaugh  v.  Crittenden,  65  111.  485;  Waggeman  v.  Lom- 
bard, 56  111.  42;  C.  &  A.  R.  R.  Co.  v.  Pur  vines,  58  111.  38; 
T.,  W.  &  W.  Ry.  Co.  V.  Moore,  77  111.  217. 

Messrs.  Cope  &  McGinnis,  for  appellee;  as  to  instructions, 
cited  Green  v.  Lewis,  13  111.  642;  Fisher  y,  Stevens,  16  111. 
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397;  Newkirk  v.  Cone,  Is  111.  449;  I.  C.  R.  R  Co.  v.  Dunn, 
51  111.  78;  Merritt  v.  Taylor,  20  III.  65;  Roe  v.  Taylor,  45 
III.  485;  Chapman  v.  Cawrey,  50  111.  512;  Rockford  Ins.  Co. 
y.  Nelson,  75  111.  584. 

McCuLLocH,  P.  J.  This  is  a  suit  by  appellee  against  appel- 
lant to  recover  damages  for  injuries  sustained  by  appellee 
while  employed  as  brakeman  upon  appellant's  road.  The 
declaration  alleges  that  in  the  performance  of  his  duty  as  such 
brakemau  it  was  necessary  for  appellee  to  go  up  on  top  of  the 
cars  and  down  again,  and  in  doing  so  he  was  compelled  to 
use  the  ladders  upon  the  said  cars,  placed  on  them  for  the  serv- 
ants of  the  defendant  to  use  in  operating  the  train;  that  in 
going  up  one  of  said  ladders  with  due  care  and  caution,  one 
of  the  rounds  on  the  same  pulled  out,  broke  and  gave  away, 
whereby  he  was  thrown  to  the  ground,  run  over  by  the  cars 
and  lost  one  of  his  legs.  The  first  count  charges  that  the  step 
or  round  of  the  ladder  was  carelessly  and  negligently  allowed 
and  suffered  to  become  insecure,  unsafe  and  out  of  repair  by 
the  defendant,  in  consequence  of  which  appellee  received  his 
injury  in  manner  aforesaid.  The  second  count  in  its  charge 
of  negligence  is  substantially  the  same  as  the  first. 

It  appears  from  the  evidence  that  the  train  on  which  ap- 
pellee was  at  work  at  the  time  of  the  injury  was  made  up  at 
East  St.  Louis,  left  there  a  little  before  midnight,  stopping  at 
Venice,  at  Mitchell,  at  Edwardsville  crossing,  and  arriving  at 
Alton  at  about  half  past  one  in  the  morning,  at  which  time 
and  place  the  accident  happened.  When  the  train  left  East 
St.  Louis  it  consisted  of  nineteen  cars.  Switching  was  done 
at  the  several  stations  at  which  the  train  stopped.  At  Venice 
a  stock  car  was  taken  which  was  destined  for  Jacksonville. 
The  position  of  that  car  in  the  train  at  the  time  of  the  acci- 
dent is  in  one  view  of  the  case  a  controlling  question,  for  ap- 
pellee testifies  he  fell  from  the  car  next  in  the  rear  of  aflat  car, 
and  that  one  he  says  was  a  box  car.  His  counsel  admit  that 
if  the  car  from  which  he  fell  was  the  cattle  car  taken  into  the 
train  at  Venice,  he  has  no  case,  for  the  testimony  is  conclusive 
that  that  car  was  in  good  condition,  and  without  any  steps 
out  of  the  ladder,  when  the  train  arrived  at  Alton. 
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Appellee  testified  that  when  the  train  left  Venice  the  stock 
car  was  second  in  the  train.  At  Mitchell  they  took  on  the 
flat  car,  then  the  stock  car  was  the  third  car.  At  Edwards- 
ville  they  took  on  two  more  cars  which  made  the  cattle  car 
the  fifth.  The  train  then  consisted  of  two  box  cars  in  front, 
then  the  flat  car,  then  a  box  car,  then  the  cattle  car,  after 
which  carne  the  remainder  of  the  train  as  it  had  left  East  St. 
Louis.  Appellee,  according  to  his  own  tegtimony,  first  passed 
over  the  top  of  the  two  box  cars  next  to  the  engine,  then  over 
the  fiat  car  and  attempted  to  ascend  the  ladder  on  the  box  car 
next  in  the  rear  of  the  fiat  car,  in  doing  which  he  fell  and  re- 
ceived his  injuries. 

The  testimony  of  the  conductor  is  that  the  stock  car  was 
the  fourth  in  the  train  after  leaving  Edwardsville,  and  that  it 
came  next  in  the  rear  of  the  fiat  car;  that  there  were  two  cars 
taken  on  at  Edwardsville  and  one  left  there.  Appellee  does 
not  claim  there  was  any  change  made  in  any  portion  of  the 
train  except  as  to  the  five  cars  in  front.  He  says  that  at 
Mitchell  the  fiat  car  was  put  next  to  the  engine.  The  con- 
ductor says  that  at  Mitchell  the  fiat  car  was  put  behind  the 
car  that  was  to  be  left  at  Edwardsville,  and  that  at  Edwards- 
ville two  cars  loaded  with  wood  were  taken  on  and  the  car 
destined  for  Edwardsville  was  left.  His  testimony  is  corrob- 
orated by  the  report  made  by  him  to  the  company  as  to  the 
places  where  the  several  cars  were  taken  on  and  left  off  tlie 
train,  but  as  to  the  position  of  the  cars  in  the  train  this  report 
furnishes  no  evidence.  If  the  conductor's  statement  is  true 
then  it  is  admitted  appellee  has  no  cause  of  action. 

The  accident  happened  on  a  bridge  across  a  small  stream 
within  or  near  to  the  city  of  Alton.  In  support  of  his  side 
of  the  case  appellee  called  as  a  witness  one  Frank  Holler,  who, 
on  the  night  of  the  accident,  was  employed  at  a  lime  kiln, 
about  forty-five  yards  from  the  railroad.  When  the  train  had 
come  within  about  one  hundred  yards  of  him  he  saw  a  man 
walking  with  a  lantern  going  on  a  fiat  car  toward  the  rear  of 
the  train,  and  he,  the  witness,  could  see  by  the  light  of  the 
lantern  in  the  man's  hand,  that  the  car  next  in  the  rear  of  the 
flat  car  was  a  box  car.     When  the  man  with  the  lantern  came 
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to  that  car  he  began  climbing  np  the  ladder,  when  the  bridge 
shut  out  the  view.  Then  as  the  train  passed  by  him  and  be- 
tween him  and  the  glass  works  on  the  opposite  side  of  the  road, 
and  not  more  than  forty-five  or  fifty  yards  from  him,  he  could 
plainly  see  from  the  light  of  the  glass  works  that  the  car 
where  he  had  seen  the  man  walking  was  a  fiat  car  and  the  one 
in  the  rear  of  it  was  a  box  car.  A  very  few  moments  after- 
ward he  heard  appellee's  cries  for  help  and  went  to  him  where 
he  lay  on  the  bridge.  Standing  alone,  these  statements  would 
tend  to  support  appellee's  evidence.  But  this  witness  is  fully 
as  positive  in  stating  that  the  car  in  front  of  the  flat  car  was 
an  empty  stock  car;  that  the  second  car  ahead  of  the  flat  car 
was  a  box  car:  that  there  were  four  cars  between  the  eny:ine 
and  the  flatcar,  making  the  train  consist,  first,  of  three  box  cars, 
then  the  stock  car,  then  the  flat  car,  then  the  box  car  from 
which  appellee  fell.  This  arrangement  places  four  cars  be- 
tween the  flat  car  and  the  engine,  whereas  appellee  testifies 
there  were  only  two  and  they  both  box  cars.  According  to 
appellee's  arrangement  the  stock  car  was  the  second  in  the  rear 
of  the  flat  car,  whereas  this  witness  places  it  the  first  in  front 
of  it  In  this  he  is  contradicted,  not  only  by  appellee  him- 
self, but  by  every  other  witness  who  testified  upon  this  point. 

Harry  Livingston,  another  witness  for  appellee,  was  with 
Egller  at  the  time  the  train  passed  the  lime  kiln.  This  wit- 
ness is  unable  to  give  the  relative  position  of  the  cars  in  the 
train.  He  does,  however,  testify  that  he  saw  a  man  with  a 
lantern  going  up  the  ladder  on  the  side  of  a  car,  and  that  car 
was  a  box  car.  Unfortunately,  however,  he  states  that  the  car 
he  saw  the  man  go  up  on  was  the  car  ahead  of  the  flat  car 
toward  the  locomotive.  It  appears,  therefore,  that  upon  this 
vital  point  in  the  case,  appellee  and  his  own  witnesses  are  in 
direct  conflict  with  each  other. 

In  further  support  of  his  case  appellee  proved  that  on  the 
day  before  the  accident  one  Lone  had  set  a  fish  net  under  this 
bridge  and  when  he  raised  it  two  days  afterward  he  found  on 
the  top  of  the  net  an  iron  round  from  a  ladder  of  a  car;  that 
in  this  iron  there  was  a  screw  and  on  the  screw  some  rotten 
wood.    The  evidence  of  this  witness  is  somewhat  weakened 
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by  the  fact  that  he  had  been  convicted  of  an  infamous  crime 
which,  but  for  our  statute,  would  have  rendered  him  wholly 
incompetent  as  a  witness.  He  is  corroborated  by  other  wit- 
nesses as  to  his  having  the  iron  in  his  possession  about  the 
time  mentioned  by  him,  but  by  none  as  to  the  place  where  it 
was  found.  In  weighing  the  testimony  of  this  witness  it 
must  also  be  taken  into  consideration  that  there  was  another 
railroad  bridge  crossing  this  same  stream  at  a  distance  of  not 
more  than  eight  feet  from  appellant's  bridge,  from  which  the 
iron  in  question  might  have  fallen.  It  was  also  shown  by 
witnesses  for  the  defense  that  the  screw  found  in  this  iron  was 
not  such  an  one  as  those  in  use  for  the  same  purpose  by  ap- 
pellant.    This  was  substantially  all  of  appellee's  evidence. 

George  W.  Scales  testified  on  behalf  of  appellant  that  he 
was  conductor  of  the  train  in  question;  that  at  Venice  the  C. 
&  A.  stock  car  No.  2,615  was  taken  on  destined  for  Jaekson- 
ville;  that  when  the  train  arrived  at  Venice  the  car  bound  for 
Edwardsville  was  next  to  the  engine,  and  that  the  stock  car 
was  placed  in  the  rear  of  it;  that  at  Mitchell  they  took  on  the 
flat  car  and  placed  it  between  the  Edwardsville  car  and  the 
stock  car.  At  Edwardsville  crossing  the  Edwardsville  car 
was  left  and  two  cars  loaded  with  wood  were  taken  on  and 
placed  next  to  the  engine,  with  the  flat  car  immediately  in 
their  rear  and  the  stock  car  in  the  rear  of  that,  in  which  posi- 
tion the  cars  remained  until  the  train  arrived  at  Alton,  where 
the  train  immediately  upon  its  arrival  was  taken  in  charge  by 
Edward  O'Leary,  the  yard  master.  At  the  time  of  the  last 
trial  the  said  O'Leary  was  dead,  but  his  testimony  on  a  for- 
mer trial  was  detailed  by  other  witnesses,  from  which  it  ap- 
peared that  wli:en  the  train  came  to  Alton  the  stock  car  was 
next  in  the  rear  of  the  flat  car. 

William  A.  Dedman,  the  engineer,  and  George  McGarra- 
ghan,  the  fireman,  both  testify  to  substantially  the  same  state 
of  facts  as  Scales,  and  detail  minutely  the  manner  in  which 
the  switching  was  done  at  the  several  stations  and  the  way 
the  cars  came  to  occupy  their  relative  positions  in  the  train. 
It  also  appears  from  their  testimony  that  the  stock  car  was 
loaded  instead  of  being  an  empty  one,  as  testified  to  by  one 
of  appellee's  witnesses. 
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The  conductor's  report  of  this  train,  made  in  due  course  of 
business  to  his  superiors,  shows  that  all  the  cars  in  this  train 
when  it  left  East  St.  Louis  were  loaded,  with  one  exception, 
and  that  one  was  left  at  Edwardsville;  that  a  loaded  stock 
car  was  taken  on  at  Venice,  an  empty  flat  car  at  Mitchell  and 
two  loaded  box  cars  at  Edwardsville  crossing,  all  of  which 
were  taken  through  to  Alton. 

From  a  close  examination  of  all  the  evidence  bearing  upon  the 
position  of  the  stock  car  in  the  train  we  are  of  opinion  that  it 
overwhelmingly  preponderates  in  favor  of  appellant's  theory, 
that  it  occupied  a  position  next  in  the  rear  of  the  flat  car,  and 
consequently  was  that  from  which  appellee  fell. 

But  if  it  be  said  that  upon  this  question  there  was  a  con- 
flict of  the  evidence,  and  it  was  for  the  jury  to  weigh  it  and 
to  find  where  the  preponderance  lay,  it  will  be  in  order  for  us 
to  inquire  further  whether  there  is  any  evidence  of  negligence 
on  the  part  of  appellant.  If  appellee  did  not  fall  from  tlie 
stock  car  then  there  is  no  satisfactory  evidence  as  to  what  car 
he  did  fall  from.  The  first  car  in  the  train  when  it  left  East 
St.  Louis  had  been  left  at  Edwardsville.  The  two  taken  on 
at  Edwardsville  were  in  front  of  the  flat  car.  The  stock  car 
and  the  flat  car  were  the  only  others  that  had  been  taken  on 
after  leaving  the  place  of  departure.  If  by  any  possibility 
the  evidence  can  be  so  interpreted  as  to  place  the  stock  car  in 
front  of  the  flat  car  or  the  second  in  the  rear  of  it,  then  we 
are  absolutely  without  evidence  as  to  what  car  in  the  train  it 
was  that  appellee  actually  fell  from,  and  the  only  evidence  of 
negligence  we  have  is  the  fact  that  the  round  pulled  ofl^,  and 
that  when  found,  some  rotten  wood  was  found  sticking  to  the 
screw  that  held  it. 

Now  it  appears  from  the  evidence  that  the  train  was  com- 
posed of  twenty-two  cars  when  it  arrived  at  Alton,  only  a 
portion  of  which  belonged  to  appellant's  road.  Some  foreign 
cars  were  in  the  train  and  if  the  round  found  in  the  creek 
below  was  the  one  that  gave  way  and  caused  appellee  to  fall, 
it  is  more  than  probable  it  came  from  one  of  those  foreign 
cars,  for  the  screw  that  held  it  was  not  such  an  one  as  those 
used  upon  appellant's  cars. 
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It  may  be  conceded  that  appellant  was  bound  to  exercise  a 
high  degree  of  diligence  to  ascertain  the  condition  of  all  cars 
running  upon  its  track  whether  belonging  to  itself  or  to  other 
roads,  yet  it  is  incumbent  upon  the  plaintiff  to  show  not  only 
that  the  car  was  defective  but  also  that  appellant  either  knew 
or  by  the  exercise  of  a  high  degree  of  care  could  have  known 
that  fact  There  is  no  evidence  whatever  that  the  defect  was 
a  patent  one  of  which  the  car  inspectors  of  appellant  were 
bound  to  take  notice.  In  such  case  knowledge  of  such  defect 
is  not  to  be  presumed.  It  is  a  mistaken  potion  urged  by 
counsel  for  appellee  that  the  existence  of  such  detect  is  prima 
facie  evidence  of  negligence.  Employers  are  not  insurers 
of  the  safety  of  tools  or  machinery  furnished  their  employes. 
They  are  only  liable  in  case  of  their  own  negligence  or  that 
of  their  representatives,  and  the  burden  of  proving  such  neg- 
ligence is  upon  the  person  alleging  it,  and  where  notice  of  an 
existing  defect  is  an  essential  element  of  the  negligence  com- 
plained of  that,  too,  must  be  proved:  E.  St.  L.  P.  &  P.  Co. 
V.  Hightower,  92  111.139.  The  evidence  shows  that  appellant 
had  a  car-inspecting  station  at  Venice,  where  every  car  in 
every  train  that  came  in  was  inspected,  and  if  anything  was 
found  to  be  wrong  it  was  repaired  before  the  ear  was  allowed 
to  go  out.  This  train,  like  all  others,  was  inspected  at  that 
station  and  nothing  was  found  to  be  wrong.  What  more 
could  be  required  of  appellant  it  is  difficult  to  imagine,  un- 
less we  hold  it  to  be  an  absolute  insurer  of  the  safety  of  all 
cars  running  on  its  road. 

The  law  of  this  case  was  so  fully  settled  by  the  Supreme 
Court  (C.  &  A.  R  R  Co.  v.  ?]att,  89  111.  141),  that  we  deem 
it  unnecessary  to  discuss  the  authorities  cited  by  appellee's 
counsel.  It  is  there  said,  "  It  will  not  be  contended  that  a  rail- 
road company  would  be  responsible  for  a  latent  defect  in  the 
boiler  of  an  engine,  or  for  a  flaw  in  a  broken  rail,  of  which  it 
had  no  knoweldge,  everything  to  the  eye  appearing  right 
and  the  usual  tests  discovering  no  defect.  The  car  in  ques- 
tion was  in  good  condition.  The  screw  holding  the  round  of 
the  ladder  may  have  lost  its  hold  upon  the  wooden  upright  at 
a  moment  before  it  was  grasped  by  the  brakeman.     It  would 
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be  a  very  rigid  rnle  to  hold  the  company  liable  without  any 
proof  tbey  knew,  or  had  reason  to  know,  the  fastening  was 
defective.'* 

We  are  of  opinion  the  evidence  wholly  fails  to  charge  ap- 
pellant with  notice  of  the  alleged  defect,  and  not  only  that, 
bnt  the  clear  preponderance  of  the  evidence  is  that  appellee 
fell  from  the  stock  car,  which  the  evidence  so  fully  shows  to 
have  been  in  a  good  condition  that  counsel  for  appellee  do  not 
attempt  to  controvert  it  For  these  reasons  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Ke versed  and  remanded. 


Caroline  Schopper  et  al. 

V. 

August  Hildebrandt,  Adm'r,  etc. 

Equity  jurisdiction — Liability  of  heirs  and  dbvisbes. — A  bill  in 
chancery  seeking  to  make  the  heirs  at  law  and  devisees  personally  liable  by 
virtue  of  section  12,  chapter  59,  R.  S.  Held,  that  courts  of  equity  do  not 
have  jurisdiction  in  this  class  of  c^ses.  The  remedy  provided  by  the  statute 
is  purely  a  legal  one;  the  heirs  at  law  and  devisees  being  entitled  to  all  the 
benefits  of  a  jury  trial  as  to  the  validity  of  the  claim  against  their  ancestor, 
as  to  whether  or  not  the  same  is  barred  by  the  Statute  of  Limitations  and 
as  to  the  value  of  the  lands  descended  to  them. 

Erbob  to  the  Circuit  Court  of  Calhonn  county;  the  Hon. 
C.  Epleb,  Judge,  presiding.     Opinion  filed  January  22,  1884. 

Mr.  J.  S.  Carb,  for  plaintiffs  in  error:  that  the  remedy  is  at 
law,  cited  McCarthy  v.  Lavasche,  89  111.  271;  Culver  v.  Third 
ISTat.  Bk.,  64  111.  529;  Wincock  v.  Turpin,  96  111.  143;  Wells 
V.  Lammey,  88  111.  175;  Clinton  Co.  v.  Schuster,  82  111.  137; 
Brown  v.  Wabash  Ky.  Co.,  96  111.  297;  The  People  v.  Biggins, 
96  HI.  481;  Story's  Eq.  Jur.,  §  33;  Whitney  v.  Stevens,  97 
111.  483. 

Messrs.  Abgttst  &Keatikg,  for  defendant  in  error;  that  the 
liability  of  heirs  at  law  and  devisees  of  a  deceased  person  for 
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a  debt  of  their  ancestor  or  testator  is  the  same  both  in  law 
and  in  equity,  cited  Ciitwright  v.  Stanford,  81  111.  240;  Van 
Meter's  Heirs  v.  Love's  Heirs,  29  111.488;  Conover  v.  Hill,  76 
111.  342. 

MoCuLLOCH,  P.  J.  This  was  a  bill  in  chancery  brought  by 
defendant  in  error,  as  administrator  of  Charles  Otte,  against 
plaintiffs  in  error,  as  heirs  at  law  of  one  George  Kinder,  to  re- 
cover for  work  and  labor  performed  by  said  Charles  Otte  for 
said  George  Kinder  in  his  life- time.  The  services  were  ren- 
dered from  the  year  1872  until  1878,  when  Kinder  died  tes- 
tate, and  his  widow,  Caroline,  since  intermarried  with  one 
Schopper,  became  his  executrix.  At  the  end  of  two  years 
from  the  date  of  her  letters  testamentary,  she  made  final  re- 
port  and  was  discharged.  The  claim  of  Otte  was  never  pro- 
bated against  the  estate  of  Kinder.  It  is  now  claimed  that 
because  the  personal  estate  was  not  suflScient  to  pay  the  debts, 
and  land  having  descended  to  the  heirs  and  devisees,  they 
have  became  personally  responsible  for  the  claim  of  Otte,  by 
virtue  of  Sec.  12,  Ch.  59  E.  S. 

It  is  objected  on  the  part  of  plaintiffs  in  error  that  if  they 
are  liable  at  all,  the  remedy  provided  by  this  statute  is  purely 
a  legal  one;  that  they  are  entitled  to  all  the  benefits  of  a  jury 
trial  as  to  the  validity  of  the  claim  against  their  ancestor,  as 
to  whether  or  not  the  same  is  barred  by  the  Statute  of  Limit- 
ations and  as  to  the  value  of  the  lands  descended  to  them, 
all  of  which  questions  are  vital  as  to  the  extent  of  their  lia- 
bility. This  objection  we  are  of  opinion  is  well  taken.  The 
claim  is  a  purely  legal  one  and  the  remedy  must  be  found  in 
a  court  of  law.  At  the  last  term  of  this  court  we  decided 
substantially  the  same  question.  Epler  v.  Epler,  13  Bradwell , 
472.  We  refer  to  the  following  authorities  as  sustaining  us  in 
this  decision:  Blanchard  v.  Williamson,  70  111.  647;  LeMoyne 
V.  Quimby,  70  111.  399;  Freeland  v.  Dazey,  25  111.  294;  Har- 
din V.  Douglas,  64  111.  466;  Conover  v.  Hill,  76  111.  342;  Hnrl- 
bnt  V.  Johnson,  74  111.  61. 

Several  cases  have  been  cited  by  counsel  for  defendant  in 
error  to  the  cffcjct  that  the  liability  of  the  heirs  and  devisees 
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is  the  same  in  eqnity  that  it  is  at  law.  "We  have  examined 
these  cases  and  find  that,  in  so  far  as  they  state  the  measure 
of  the  liability  of  the  heirs  and  devisees,  conrtsof  eqnity  will 
follow  the  courts  of  law  and  hold  them  liable  just  as  courts  of 
law  do.  But  in  no  case  do  we  find  this  statute  construed  as 
giving  courts  of  equity  jurisdiction  in  this  class  of  cases.  In 
every  case  wherein  the  rule  is  stated  as  contended  for  by  coun- 
sel for  defendant,  some  other  ground  of  equitable  jurisdiction 
existed,  either  exclusive  or  concurrent  with  courts  of  law. 
The  question  now  presented  did  not  and  could  not  have  arisen 
in  such  cases. 

We  are  therefore  of  opinion  that  the  relief  granted  by  the 
decree  in  this  case  was  not  within  the  jurisdiction  of  a  court 
of  eqnity,  and  for  that  reason  the  decree  will  be  reversed  and 
the  bill  dismissed. 

Deciee  reversed. 


Edward  8.  Mulliner 

V. 

Charles  M.  Bronson. 


14    855' 
70    231' 


1.  CoNSTBUcnoN  OF  CONTRACT.— The  court  is  of  opinion  that  the  true 
construction  of  the  contract  in  this  case  is,  that  the  lumber  piled  by  appellee 
and  accepted  by  appellant  became  the  property  of  appellant,  and  he  was  to 
pay  $10  per  thousand  feet  upon  all  so  accepted,  b:it  that  the  amount  he  was 
ultimately  to  pay  was  to  be  determined  by  the  number  of  feet  of  clear  lum- 
ber which  could  be  measured  out  of  the  quantity  so  accepted  when  delivered 
dry  at  his  yard  in  Quincy;  that  clear  lumber  was  the  subject-matter  of  the 
contract,  and  if  inferior  lumber  was  mixed  in  with  it  the  latter  goes  as 
waste,  and  if  appellee  loses  anything  by  it  the  fault  was  his  own  in  sending 
it  As  the  instructions  of  the  court  below  were  based  upon  a  different  con- 
struction of  the  contract,  they  were  erroneous. 

2.  Custom. — ^The  cl  aim  that  appellee  was  entitled  to  a  return  of  the  rejected 
lumber  or  to  be  paid  for  it,  upon  the  ground  that  such  had  been  the  accus- 
tomed mode  of  dealing  between  the  parties  in  many  prior  transactions,  can 
not  be  sustained,  for  such  a  private  and  special  custom  could  not  conti'ol  the 
express  words  of  the  contract. 
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3.  Reasonableness  of  a  custom. — An  essential  element  in  every 
custom  is  its  reasonableness.  QucerSy  whether  the  reasonableness  of  a  cas- 
tom  is  to  be  determined  by  the  court  or  whether  it  is  a  question  for  the  jury. 
The  instruction  given  was,  in  either  view  of  the  case,  erroneous. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
J.H.  Williams,  Judge,  presiding.     Opinion  filed  January  22, 

1884. 

Mr.  A.  E.  Wheat,  for  appellant;  as  to  when  a  new  trial 
will  be  granted,  cited  Lawrence  v.  Atwood,  1  Bradwell,  217; 
C,  R.  I.  &  P.  Ry.  Co.  V.  Dingmon,  1  Bradwell,  162;  Ragor  v. 
Kendall,  70  111.  95;  Pease  v.  Catlin,  1  Bradwell,  88;  Orr  v. 
Jason,  1  Bradwell,  439;  Blanchard  v.  Pratt,  37  111.  243. 

The  constrnction  of  contracts  is  for  the  court,  and  can  not 
be  exponnded  by  witnesses:  Lintner  v.  Milliken,  47  111.  181; 
Streeter  v.  Streeter,  43  III.  155;  McAvoy  v.  Long,  13  111.  147; 
Riley  v.  Dickens,  19  111.  29;  Howe  S.  M.  Co.  v.  Layman,  88 
111.  42;  I.  C.  R.  R.  Co.  v.  Cassell,  17  111.  389;  Kamphouse  v. 
Gaffner,  73  111.  453. 

Mr.  George  M.  Janes,  for  appellee;  as  to  when  a  new  trial 
will  not  be  granted,  cited  Evans  v.  Fisher,  5  Gilm.  569;  Palmer 
V.  Weir,  52  111.  341 ;  Varner  v.  Varner,  69  111.  445;  Vanderslice 
V.  Murama,  1  Bradwell,  434;  Hope  Ins.  Co.  v.  Lonergan,  48 
111.  49;  Millikin  v.  Taylor,  53  111.  509;  Young  v.  Schorling, 
60  111.  148;  Lewis  v.  Lewis,  92  III.  237;  Howitt  v.  Estelle,  92 
111.  218;  McNally  v.  O'Brien,  88  III.  237;  0.  &  N.  W.  Ry. 
Co.  V.  Garfield,  11  Bradwell,  87;  Taylor  v.  D.  O.  &  O.  R.  R. 
Co.,  10  Bradwell,  311;  Ward  v.  Ward,  9  Bradwell,  403. 

Where  the  words  or  terms  used  are  doubtful  or  ambiguous 
they  are  construed  most  strongly  against  the  person  who  gives 
or  undertakes,  or  enters  into  an  obligation:  Richardson  v. 
The  People,  85  111.  495;  Pike  v.  Munroe,  36  Me.  309;  Mills  v. 
Catlin,  22  Vt.  98;  Jackson  v.  Blodgett,  16  Johns.  172;  Charles 
River  Bridge  v. Warren  Bridge,  11  Peters,  689;  City  of  Alton 
V.  111.  Trans.  Co.,  12  111.  38. 

A  clear,  certain  and  distinct  contract  is  not  liable  to  modi- 
fication by  proof  of  custom:  Simmons  v.  Law,  4  Abb.  241; 
Cad  well  v.  Meek,  17  111.  220;  Deshler  v.  Beers,  32  111.  368. 
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If  a  party  contracting  for  work  or  material  of  a  particular 
Btjrie,  pattern  and  finish,  accept  anything  different,  he  is  bound 
for  the  contract  price:  Neville  v.  Frost,  2  E.  D.  Smith,  62; 
Ely  V.  O'Leary,  2  E.  D.  Smith,  355;  Francois  v.  Ocks,  2  E.  D. 
Smith,  417;  Garrisonn  v.  Dingma,  56  111.160;  State  v.  Au- 
ditor, 61  Mo.  319. 

McCuLLOCH,  p.  J.  This  was  a  suit  brought  by  appellee 
against  appellant  to  recover  a  balance  due  on  a  lot  of  lumber 
furnished  under  a  written  contract,  of  which  the  following 
are  the  material  provisions:  Appellee  was  to  set  up  his  saw- 
mill in  the  sycamore  timber  growing  on  the  land  of  one 
Crank,  on  or  about  the  Ist  of  October,  1881,  and  should  saw 
for  appellant,  as  fast  as  possible,  two  hundred  and  twenty 
thousand  feet  of  sycamore  lumber,  one  inch  thick,  of  which 
one  hundred  and  twenty-five  thousand  feet  should  be  sawed 
thirteen  inches  wide,  seventy-five  thousand  feet  to  be  fourteen 
and  one  half  inches  wide,  ten  thousand  to  be  ten  and  eleven 
*  inches  wide,  and  ten  thousand  to  be  eight  and  nine  inches 
wide;  the  lumber  to  be  sawed  at  certain  specified  rates  every 
month,  and  the  whole  to  be  completed,  if  possible,  before  the 
1st  of  January,  1882;  said  appellee  to  furnish  appellant  with 
lumber  clear  of  shakes,  knots  and  heart,  and  without  doty  or 
rotten  places,  and  to  pile  said  lumber  as  fast  as  sawed  on  high 
ground,  with  four  sticks  to  every  course  of  lumber,  and  all 
the  lumber  to  become  the  property  of  appellant  as  fast  as 
piled  and  accepted.  Appellee  was  to  deliver  to  appellant,  at 
his  yard  in  Quincy,  the  said  lumber  after  it  had  remained 
pil^d  on  sticks  for  six  mouths,  and  appellant  was  to  pay  him 
for  the  same  at  the  rate  of  nineteen  dollars  per  thousand  for 
the  two  hundred  thousand  feet  of  thirteen  and  fourteen  and 
one  half  inches  wide  lumber,  and  at  the  rate  of  fifteen  dollars 
per  thousand  for  the  balance;  appellant  to  measure  said  lum- 
l)er  after  it  should  be  delivered  dry  to  his  yard  in  Quincy,  and 
to  measure  such  only  as  should  be  absolutely  clear  and  would 
work  into  tobacco  boxes.  Ten  dollars  per  thousand  feet  were 
to  be  paid  appellee  monthly  as  fast  as  good  lumber  should  be 
sawed  and  well  piled  on  sticks,  and  the  remainder  of  the 
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monej  to  be  paid  to  appellee  monthly  as  fast  as  the  dry  Inm- 
ber  should  be  delivered  in  Qnincy,  six  months  thereafter,  and 
measured  up  clear  according  to  the  terms  of  the  contract. 

Subsequently,  certain  provisions  of  the  contract  were  waived 
by  the  parties,  and  by  a  verbal  agreement  it  was  enlarged  so 
as  to  cover  a  larger  quantity  of  lumber,  but  the  prices  were  to 
be  the  same. 

Appellee  claims  that  he  delivered  to  appellant  two  hundred 
and  sixty-three  thousand  eight  hundred  and  thirty-nine  feet 
of  lumber,  and  that  this  amount  included  three  thousand  nine 
hundred  and  forty  feet  of  maple  lumber,  about  which  there  is 
no  dispute,  leaving,  in  round  numbers,  two  hundred  and  sixty 
thousand  feet  of  sycamore  lumber  delivered  on  the  contract 

On  the  other  hand,  appellant  claims  that  when  the  lumber 
arrived  at  Qnincy  it  measured  up  clear,  according  to  the  con- 
tract, forty  thousand  feet  of  the  narrow  kinds,  and  one  hun- 
dred and  sixty-one  thousand  five  hundred  and  twentj'-nine 
feet  of  the  wide,  which,  at  the  contract  price,  amounted  to 
$3,669.05,  and  upon  which  he  had  overpaid  appellee  the  sum 
of  $120.16.  Appellee  claims  there  is  due  him  $1,0S8.96,  but 
the  jury  rendered  a  verdict  in  his  favor  of  only  $570.80. 

The  contention  between  the  parties  relates  mainly  to  the 
construction  to  be  given  to  the  contract  under  which  the  lum- 
ber was  delivered.  Appellant  contends  that  appellee  had  con- 
tracted to  deliver  to  him,  piled  at  the  saw  mill,  such  lumber 
as  would,  when  seasoned,  be  clear  of  shakes,  knots  and  heart, 
and  without  doty  or  rotten  places;  that  upon  his  acceptance 
of  the  same  all  the  lumber  so  piled  should  become  his  prop- 
erty, but  that  the  amount  he  was  to  pay  for  the  same  should 
be  determined  by  tiie  final  measurement  at  Quincy  after  it 
had  undergone  six  months'  seasoning  at  the  mill;  that  in  this 
measurement  he  was  to  take  into  account  only  such  as  should 
be  absolutely  clear  and  would  work  into  tobacco  boxes,  and 
that  all  that  should  not  come  up  to  that  standard  should  be 
considered  as  waste,  and  not  taken  into  the  account  in  making 
up  what  was  to  be  paid  for. 

On  the  trial  in  the  circuit  court,  appellee's  counsel  took  the 
ground  that,  unless  there  was  a  custom  proved  which  should 
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control  the  language  of  the  contract,  if  any  portion  of  the 
lumber  delivered  by  appellee  to  appellant  under  the  contract 
was  not  measured  or  paid  for  by  appellant,  because  he  did 
not  consider  it  to  be  of  the  kind  or  quality  specified  in  the 
contract,  and  he  appropriated  the  same  to  his  own  use,  then 
he  should  pay  for  it  what  it  was  reasonably  worth. 

In  this  court  they  assume  a  somewhat  different  position 
and  argue  that  the  verdict  of  the  jury  may  be  supported  upon 
the  ground  that  even  if  all  the  lumber  piled  at  the  mill  be- 
came the  property  of  appellant,  then  he  was  to  pay  for  the 
same  at  least  ten  dollars  per  thoasand  for  all  that  he  accepted, 
and  for  such  as  should  measure  out  absolutelv  clear  when  de- 
livered  at  Quincy,  he  was  to  pay  the  additional  $9  and  $5  per 
thousand  feet  to  bring  the  same  up  to  the  contract  prices. 
According  to  this  interpretation  of  the  contract  appellant 
would  have  to  pay  $10  per  thousand  for  all  the  refuse  and 
worthless  lumber  there  might  be  found  in  the  pile,  after  un- 
dergoing the  seasoning  process,  in  order  to  get  the  good  lum- 
ber at  the  prices  mentioned  in  the  contract.  We  can  not  so 
construe  the  contract.  What  appellant  contracted  for  was 
clear  lumber  to  be  used  for  a  specific  purpose,  and  its  fitness 
was  to  be  determined  when  the  lumber  in  the  pile  should  be 
delivered  at  his  yard  in  Quincy,  after  undergoing  a  process 
of  seasoning.  From  the  language  of  the  contract  itself  it  is 
to  be  inferred  that  both  parties  understood  that  some  lumber 
might  be  sent  to  appellant  which  would  not  come  up  to  the 
requirements  of  the  contract,  and  such  was  not  to  be  measured 
nor  was  it  to  be  reckoned  in  making  up  the  sum  which  appel- 
lant was  to  pay.  No  lumber  was  purchased  to  be  paid  for  at 
$10  per  thousand,  nor  does  the  contract  provide,  that  such  as 
should  be  rejected  should  either  be  returned  to  appellee  or  paid 
for  at  what  it  should  prove  to  be  reasonably  worth. 

The  contract  does  not  provide  that  appellant  should  pay 
$10  per  thousand  feet  upon  the  lumber  that  appellee  should 
send  to  appellant's  yards  at  Quincy,  but  that  $10  per  thou- 
sand should  be  paid  monthly  as  fast  as  good  lumber  should 
be  sawed  and  piled.  It  further  provides  that  all  the  lumber 
should  become  the  property  of  appellant  as  fast  as  piled  and 
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accepted.  While  this  acceptance  by  appellant  operated  to 
vest  the  title  in  him  as  to  all  the  lumber  in  the  pile,  and  en- 
titled appellee  to  his  $10  per  thousand  feet  for  the  same,  yet 
the  amount  that  appellant  was  ultimately  to  pay  for  the  same 
was  left  to  be  determined  by  the  amount  of  clear  lumber  it 
should  yield  when  delivered  dry  at  his  yard  in  Quincy. 

If  all  the  lumber  in  the  pile  was  sold  at  a  minimum  price 
of  $10  per  thousand  feet,  with  the  prospect  of  appellee's  real- 
izing $15  and  $19  per  thousand  upon  the  «^reater  portion  of 
it,  then  he  was  guilty  of  the  folly  of  selling  out  about  ten  per 
cent,  of  the  very  worst  of  the  lumber  before  shipment,  when  by 
sending  it  to  appellant's  yard  in  Quincy  he  could  have  demanded 
$10  per  thousand  for  all  of  it.  But  if  on  the  other  hand  such 
of  the  lumber  as  did  not  meet  the  requirements  of  the  con- 
tract was  to  be  regarded  as  waste  and  of  no  value  to  either 
party,  then  appellee  could  save  the  cost  of  transportation  by 
culling  it  out  before  shipment,  and  at  the  same  time  appellant 
would  suffer  no  damage.  In  this  respect,  therefore,  appellee 
by  his  own  acts  seems  to  have  put  a  construction  upon  the 
contract  which  fully  accords  with  our  understanding  of  its 
lans:uage. 

What  we  understand  by  the  contract  is  that  when  piled 
by  appellee  and  accepted  by  appellant  all  the  lumber  became 
his,  and  he  was  to  pay  $10  per  thousand  upon  all  so  accepted, 
but  that  the  amount  he  was  ultimately  to  pay  was  to  be  de- 
termined by  the  number  of  feet  of  clear  lumber  which  could 
be  measured  out  of  the  quantity  so  accepted  when  delivered' 
dry  at  his  yard  in  Quincy;  that  in  accepting  the  lumber  so 
])iled  at  the  mill  appellant  assumed  the  risk  of  getting 
enough  clear  lumber  out  of  the  whole  to  repay  him  the 
ten  dollars  per  thousand  feet  paid  upon  the  quantity  so  ac- 
cepted, but  if  the  clear  lumber  measured  at  the  yard 
amounted,  at  the  respective  prices  of  $15  and  $19  per  thou- 
sand feet,  to  no  more  than  he  had  paid  upon  the  whole 
at  $10  per  thousand,  then  appellee  was  to  receive  no  mor 

pay. 

The  transaction  is  analogous  to  that  of  a  sale  of  corn  in  the 
ear,  whereby  the  purcliaser  pays  in  advance  of  delivery  a  cer- 
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tain  8nm  per  bnshel  for  the  estimated  nninber  of  bushels  in  a 
crib,  the  whole  to  be  delivered  to  him  at  his  warehouse  at  a 
future  day  to  be  tliere  shelled,  and  to  be  paid  for  at  a  certain 
price  per  bushel  for  all  the  shelled  corn  it  will  yield.  In 
such  case  the  subject-matter  of  the  contract  is  the  corn. 
The  cob  is  waste,  and  while  it  goes  to  the  purchaser  it  is 
not  reckoned  of  any  value.  It  is  rather  an  incumbrance. 
The  purchaser  pays  no  more  than  the  contract  price  for 
the  shelled  corn,  unless  he  has  been  imprudent  enough  to 
make  too  large  an  advance  upon  it  before  delivery. 

In  this  case  the  clear  lumber  is  the  subject-matter  of  the 
contract  and,  if  inferior  lumber  is  mixed  in  with  it,  the  latter 
goes  as  waste,  and  if  appellee  loses  anything  by  it,  the  fault 
was  his  own  in  sending  it. 

Counsel  for  appellee  seek  to  justify  the  claim  that  he  was 
entitled  to  a  return  of  this  rejected  lumber  or  to  be  paid  for 
it,  upon  the  ground  that  such  had  been  the  accustomed  mode 
of  dealing  between  the  parties  in  many  prior  transactions. 
The  answer  to  this  is  that  a  private  and  special  custom  of 
that  character  can  not  control  the  express  words  of  the  con- 
tract. Dixon  V.  Dunham,  14  111.  324,  If  such  a  custom  had 
existed  between  the  parties  prior  to  this  contract  the  court 
would  look  upon  the  contract  as  putting  an  end  to  it,  or  at 
least,  as  taking  this  particular  transaction  out  of  the  operation 
of  the  custom. 

Where,  however,  a  contract  is  of  doubtful  meaning,  a  gen- 
eral  and  established  custom  may  sometimes  be  resorted  to  for 
the  pui'pose  of  ascertaining  its  true  meaning.  In  this  case, 
appellant  introduced  evidence  tending  to  show  a  general  cus- 
tom existing  among  all  dealers  in  this  particular  kind  of  lum- 
ber respecting  the  manner  of  measuring  it.  Tliis  custom,  as 
stated  by  appellant,  "  is  to  reject  that  portion  that  was  shaky, 
or  had  heart  or  rotten  parts  and  knots,  and  to  consider  them 
as  entirely  useless  and  worthless,  and  they  would  not  enter 
iuto  the  calculation  in  any  way.  Such  custom  between  buyers 
and  sellers  is  to  consider  tliat  boai'd  as  being  of  no  value; 
the  general  and  universal  custom  is  to  measure  that  portion 
of  the  board  that  filled  the  contract;    the  portion  that  re- 


362  Appellate  Courts  of  Illinois. 

MuUiner  v.  Bronsoo. 

maiued,  the  sound  portion  of  the  board,  was  taken^  and  no  ac- 
count taken  of  the  unsound."  Again  he  says,  ^^  the  custom 
is  to  measure  out  the  heart;  if  the  heart  runs  in  the  middle 
of  the  board,  we  measure  the  good  on  each  side  and  leave  the 
heart  in  calculating;  if  a  boai-d  is  one  third  shaky  and  two 
thirds  sound,  we  measure  two  thirds  of  the  width  of  the  board 
and  multiply  it  by  the  entire  length;  that  gives  the  quantity 
of  sound  lumber  in  the  board.  The  custom  relative  to  syca- 
more is  different  from  that  relating  to  hard  wood  lum  ber,  because 
sycamore  lumber  when  it  is  unsound  is  absolutely  worthless 
and  can  not  \ye  used  for  anything."  This  is  a  fair  statement 
of  the  custom  claimed  to  exist  and  the  reason  for  it.  Wit- 
nesses were  called  on  the  respective  sides  to  prove  and  dis- 
prove its  existence.  We  do  not  deem  it  necessary  to  go 
further  than  to  state  the  claim  as  made  by  appellant.  In  the 
view  we  have  taken  of  the  case,  it  was  unnecessary  to  prove 
such  a  custom  in  order  to  arrive  at  the  meaning  of  the  contract, 
for,  from  the  language  of  the  contract  itself,  it  is  capable  of 
receiving  a  definite  interpretation,  to  which  the  existence  of  the 
custom  adds  no  new  light.  In  our  opinion  the  contract 
agrees  with  the  custom. 

The  learned  judge  before  whom  the  case  was  tried  in  the 
circuit  court,  took  an  entirely  different  view  of  the  meaning 
of  the  contract  from  that  entertained  by  this  court;  namely, 
that  appellant  must  pay  for  all  lumber  received  and  used 
by  him  that  complied  with  the  contract  at  the  contract 
prices,  and  the  rejected  lumber  at  what  it  was  reasonably 
worth,  unless  a  custom  was  proved  that  the  purchaser  might 
appropriate  to  his  own  use  without  compensation  all  lumber 
delivered  to  him  by  the^seller,  which  was  not  up  to  the  stand- 
ard of  the  contract.  In  accordance  with  these  views  the  court 
gave  to  the  jury  the  following  instruction: 

"The  court  further  instructs  the  jury  that,  even  if  they  be- 
lieve from  the  evidence  in  this  caso^  that  it  was  a  part  of  the 
contract  between  the  plaintiff  and  the  defendant  that  the  de- 
fendant was  to  measure  the  lumber  cut  and  furnished  under 
such  contract  by  the  plaintiff  to  the  defendant,  yet  the  law 
requires  that  such  measurement  should  be  jnst  and  fair  to  the 
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plaintiff  as  well  as  to  the  defendant.  And  if  the  jary  further 
believe  from  the  evidence  that  any  portion  of  the  lumbor  so 
delivered  by  the  plaintiff  to  the  defendant  under  the  contract 
read  in  evidence  was  not  measured  or  paid  for  by  the  defend- 
ant, because  the  defendant  did  not  consider  such  lumber  of 
the  kind  or  quality  specified  in  such  contract,  but  that,  not- 
withstanding such  omission  to  measure  the  same,  the  de- 
fendant actually  appropriated  to  his  own  use  such  himber  not 
measured,  then  the  plaintiff  can  recover  what  such  unmeas- 
ured lumber  was  worth,  if  anything,  when  so  appropriated  by 
him,  the  said  defendant,  unless  the  jury  further  believe  from 
the  evidence,  that  at  the  time  the  contract  or  contracts  between 
the  plaintiff  and  defendant  were  entered  into,  a  general  and 
well-known  custom  prevailed  at  the  place  where  said  contract 
was  made,  amongst  all  persons  dealing  in  said  lumber,  that 
the  purchaser  might  appropriate  all  lumber  delivered  to  him 
by  the  seller  to  his  own  use  without  compensation,  which  was 
not  up  to  the  standard  of  the  contract,  and  if  such  custom 
did  exist,  it  was  so  in  derogation  of  general  principles  and 
reason  that  its  existence  must  be  clearly  shown  by  the  evi- 
dence." 

The  first  objection  to  this  instruction  is,  that  it  puts  such  a 
construction  upon  the  contract  that,  if  appellant  appropriated 
to  his  own  use  the  rejected  lumber,  he  must  pay  for  it  what  it 
was  reasonably  worth — in  other  words  that  the  rejected  lumber 
belonged  to  appellee,  whereas  the  contract  says  that  all  the 
lumber  piled  by  appellee  for  appellant  and  accepted  by  him 
should  be  the  property  of  appellant. 

A  second  objection  taken  to  this  instruction  is,  that  there  is 
no  evidence  in  the  record  that  the  rejected  lumber  had  any 
value,  and  therefore  upon  this  point  there  is  no  evidence  for 
this  instruction  to  rest  upon.  This  objection  we  consider  to 
be  well  taken.  In  the  absence  of  any  testimony  upon  this 
point  the  jury  may,  as  is  argued  by  counsel  for  appellee,  have 
considered  the  rejected  lumber  as  worth  ten  dollars  per  thou- 
sand feet,  and  may  have  based  their  verdict  on  that  calcula- 
tion. 

A  still  further  objection  may  be  noted  to  this  instruction 
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which  occurs  in  the  last  clause  pf  it.  An  essential  element  in 
e^ery  custom  is  its  reasonableness.  If  it  is  unreasonable  it  is 
void.  There  does  not  seem  to  be  entire  harmony  in  the  de- 
cisions of  other  States  as  to  whether  the  reasonableness  of  a 
custom  is  to  be  determined  by  the  court  or  whether  it  is  a 
question  for  the  jury.  We  are  not  aware  that  the  question  has 
ever  been  definitely  decided  in  this  State.  In  either  view,  the 
instruction  in  question  is  erroneous.  If,  as  a  matter  of  law, 
the  court  considered  the  alleged  custom  an  unreasonable  one, 
it  should  have  been  held  void  and  the  jury  should  have  been 
so  instructed;  but  if  it  was  a  question  for  the  jury,  then  it  was 
error  in  the  court  to  tell  them  that  it  was  in  derogation  of 
general  principles  and  of  reason,  for  that  was  the  very  question 
the  jury  had  to  pass  upon.  It  matters  not  how  clearly  a  cus- 
tom may  be  proved,if  it  is  unreasonable  it  is  void  and  the  courts 
must  disregard  it.  But  in  this  connection  it  may  be  remarked 
that,  in  regard  to  usages  of  trade,  men  engaged  in  any  particu- 
lar line  of  business  are  generally  as  capable  of  exercising  an  in- 
telligent judgment  as  to  what  is  reasonable  in  the  manner  of 
transacting  their  business  among  themselves,  as  are  courts  and 
juries;  and  if  a  well  established  usage  is  found  to  exist  among 
them,  it  ought  not  to  be  rejected  as  unreasonable  without  full 
inquiry  into  the  reasons  upon  which  it  rests. 

For  the  reasons  herein  given,  the  judgment  of  the  court  be- 
low is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Henry  M.  Gbeen 

V. 

The  People  et  al. 


1.  Pleading — Action  against  strRETiES— Oppicial  bond. — In  an 
action  against  sureties  of  a  supervisor  for  an  allegfed  breach  of  his  ofiScial 
bond,  the  declaration  averred  that  the  money  sued  for  came  into  the  hands 
of  the  supervisor  during  his  term  of  ol£ce,  next  preceding  that  for  which  the 
bond  in  suit  was  given;  that  the  same  had  never  been  disposed  of  by  any 
order  of  the  town,  but  became  in  his  hand  a  part  of  the  general  fund,  there 
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having  been  no  loss  or  injury  proved  according  to  the  statute.  Held,  that  a 
positive  averment  in  the  declaration  that  the  money  was  in  the  principars 
hands  at  the  expiration  of  the  term  during  which  it  was  received,  or  that 
he  charged  himself  with  it  in  an  accounting  with  the  town  authorities, 
would  seem  to  be  necessary  to  render  the  sureties  upon  the  new  bond  re- 
sponsible. 

2.  SupERYisoR  PAILINO  TO  PAT  OVER— DEMAND. — In  an  actiou 
agaTust  the  sureties  of  a  supervisor  for  a  breach  of  his  official  bond  in  fail- 
ing to  pay  over  moneys  collected  which  he  was  bound  to  keep  for  the  use  of 
the  town,  the  mere  fact  that  the  supervisor  died  without  paying  over  the 
money  would  not  of  itself  constitute  a  breach  of  the  condition  of  the  bond. 
If  the  supervisor  had  the  money  in  his  hands  at  the  time  of  his  death,  the 
only  proper  person  to  demand  it  of  his  representatives  would  be  his  duly 
qualified  successor;  and  until  such  demand  had  been  made  or  an  improper 
use  of  the  money  shown,  there  would  be  no  breach  of  the  condition  of  the 
bond. 

3.  Demurrer  to  dbclaratiok — Copt  of  note.— In  determining  the 
sufficiency  of  a  declaration  upon  demurrer  the  court  can  not  look  to  the 
copy  of  the  instrument  sued  on  filed  with  the  declaration,  but  only  to  the 
substance  of  it  as  set  out  in  the  declaration. 

Error  to  the  Circnit  Court  of  Piatt  county;  the  Hok.  C. 
B.  Smith,  Judge,  presiding.     Opinion  filed  January  22,  1884. 

Mr.  W.  0.  Johns,  for  plaintiff  in  error;  that  when  a  contract 
on  its  face  denotes  the  parties  to  it,  the  action  must  be  between 
those  parties,  cited  Phillips  v.  Singer  Mfg.  Co.,  88  III.  305; 
Hunter  v.  Gillman,  Bruce,  51;  Gautzert  v.  Hoge,  13  111.  30; 
Steele  v.  Clark,  77  111.  471;  Dfx  v.  Mercantile  Ins.  Co.,  22  111. 
272;  Lamed  v.  Carpenter,  65  111.  543;  Corbett  v.  Schuraacker, 
83  111.  403;  Cottingham  v.  Owens,  71  111.  397. 

The  pleader  is  always  presumed  to  state  his  case  as  strongly 
in  his  favor  as  it  will  bear:  Lemon  v.  Stevenson,  3H  111.  49; 
Lemon  v.  Baldwin,  36  111.  53;  Vining  v.  Leeman,  45  111.  245; 
Henkel  v.  Heyman,  91  111.  96. 

Mr.  W.  R  Nelson,  for  defendant  in  error;  cited  The  People 
V.  Holden,  82  111.  98;  Nispel  v.  La  Parle,  74  111.  306;  Morley 
V.  Town  of  Metamora,  78  111.  396. 

MoCuLLOCH,  P.  J.  This  suit  was  originally  commenced 
against  plaintiff  in  error  and  one  Jonathan  Quinn,  as  sure- 
ties upon  the  official  bond  of  one  William  L.  Pitts,  as  super- 
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visor  of  CeiTo  Gordo  township.  Plaintiff  in  error  demurred 
to  the  declaration,  which  having  been  overruled,  and  he  abid- 
ing thereby,  judgment  was  rendered  against  him,  the  suit 
having  first  been  dismissed  as  to  Qninn,  the  other  surety. 
The  sufficiency  of  the  declaration  is  tlie  only  question  before 
us. 

The  suit  was  brought  in  the  name  of  The  People,  etc^  for 
the  use  of  the  town  of  Cerro  Gordo,  while  the  copy  of  the 
bond  filed  with  the  declaration  is  made  payable  to  the  town. 
It  is  true  the  statute  (K.  S.  Ch.  139,  Art.  XI,  Sec.  1)  requires 
the  official  bond  of  the  supervisor  to  be  made  to  the  town, 
and  also  that  suits  shall  be  brought  in  the  name  of  the  town 
(Ibid.  Art  V,  Sees.  1  and  2),  but  we  can  not  look  to  the  copy 
of  the  bond  filed  with  the  declaration,  as  it  is  no  part  thereof, 
but  must  look  to  the  count  itself  for  the  real  course  of  action. 
Assuming,  therefore,  that  the  bond  was  made  as  alleged  in  the 
declaration,  we  are  to  inquire  whether  a  cause  of  action  is 
therein  set  out. 

The  material  averments  are  that  on  the  10th  day  of  May, 
1882,  the  defendants  as  sureties,  with  said  Pitts,  since  de- 
ceased, as  their  principal,  did  by  their  certain  writing  obliga- 
tory, jointly  and  severally  acknowledge  tliemselves  to  be  held 
and  firmly  bound  unto  The  People,  etc,  in  the  sum  of  one 
thousand  dollars,  upon  condition  thereunder  written,  whereby, 
after  reciting  that  said  Pitts  had  been  duly  elected  supervisor 
of  said  town  for  the  then  current  year,  it  was  provided  that 
if  said  Pitts  should  faithfully  discharge  all  the  duties  of  his 
said  office  required  of  or  enjoined  upon  him  by  law,  to  the 
best  of  his  skill  and  ability,  then  said  writing  obligatory  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue;  that 
said  bond  was  duly  approved  by  the  town  clerk  and  filed  in 
his  office,  and  thereupon  became  the  official  bond  of  said 
Pitts,  who  thereupon  took  upon  himself  the  duties  of  his  said 
office  of  supervisor,  and  entered  upon  the  same,  and  held  and 
exercised  the  said  office  thenceforth  until  the  day  of  his  death, 
to  wit,  the  16th  day  of  September,  1882;  that  said  Pitts  did 
not  faithfully  discharge  all  the  duties  required  of  him  by  law 
as  such  supervisor,  but  wholly  neglected  and  failed  so  to  do, 
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to  the  injury  of  said  town.  And  for  breach  of  the  bond  it  is 
alleged  that  prior  to  the  execution  of  said  bond,  Pitts  had 
held  the  same  office  for  the  preceding  year,  and  that  before 
his  re-election,  to  wit,  on  the  7th  day  of  March,  1882,  he,  as 
such  supervisor,  for  the  prece<ling  year  had  received  from  the 
town  collector  a  large  sum  of  money,  being  the  dog  tax  or 
license  collected  in  the  year  1881;  that  no  affidavits  or  proofs 
and  certificates  of  damage  by  destruction  or  injury  of  sheep 
were  filed  with  said  Pitts  as  such  supervisor,  prior  to  or  on 
the  first  Monday  in  March,|1882,  by  owners  of  sheep  destroyed 
or  injured  in  said  town  in  the  said  year  1881,  and  that  said 
Pitts  paid  no  part  of  said  license  fund  so  received  by  him  for 
the  year  1881  to  claimants  of  the  same,  as  provided  by  stat- 
ute, and  that,  thereby,  the  same  became  and  was  a  general 
fund  of  the  town  in  the  hands  of  said  Pitts  as  such  supervisor, 
to  be  disposed  of  as  such  town  might  deem  proper;  that  said 
Pitts  in  his  life-time  was  not  required  by  any  order  or  direc- 
tion of  the  said  town,  or  by  any  request  made  by  it,  to  account 
for  or  pay  over  the  said  license  fund  or  any  part  of  the  same, 
upon  any  disposition  thereof  made  by  the  said  town,  by 
means  of  which  said  premises  the  said  town  hath  been,  dur- 
ing all  the  time  aforesaid,  wholly  deprived  of  the  use  of  said 
license  fund,  and  an  action  hath  accrued,  etc.  The  declara- 
tion then  alleges,  by  way  of  general  breach,  a  request  made 
and  a  refusal  on  the  part  of  defendants  to  pay  the  money 
for  which  the  suit  is  brought,  to  the  damage  of  plaintiffs,  etc. 

It  may  here  be  remarked  that  the  securities  were  not  bound 
to  respond  to  any  request  made  upon  them  for  payment,  until 
their  liability  had  become  fixed  by  some  default  committed  by 
the  principal  or  his  representatives.  The  general  averment  of 
a  request  made  upon  them  to  pay  the  money,  and  a  refusal  on 
their  part  as  alleged  in  the  conclusion  of  the  declaration,  fixes 
no  liability  upon  them.  We  must  therefore  look  to  the  antece- 
dent averments  to  ascertain  their  liability,  if  any  existed. 

By  section  2,  of  "An  Act  to  indemnify  the  owners  of  sheep 
in  case  of  damage  committed  by  dogs"  in  force  July  1,  1879 
(L.  1879,  p.  54),  it  is  provided  that  the  collector  shall  pay  over 
the  amount  received  from  dog  licenses  to  the  supervisor  of  his 
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town,  who  shall  first  give  bond  to  The  People,  etc.,  for  the  use 
of  the  inhabitants  of  said  town,  with  at  least  two  sureties  to 
be  approved  by  the  board  of  supervisors  of  his  county,  con- 
ditioned that  he  will  faithfully  pay  out  said  fund  as  in  said 
act  provided.  Section  3  provides  that  the  supervisor  shall 
pay  out  of  such  funds  to  the  owners  of  sheep  in  his  town  who 
shall  make  proof  to  him,  before  the  first  Monday  in  March  in 
each  year,  of  loss  or  injury  to  sheep  by  dogs  other  than  their 
own,  the  full  amount  of  the  loss  or  injury  so  proved  if  there 
are  funds  sufficient  to  pay  the  same;  but  if  not,  then  to  pay  the 
claimants  'pro  rata  according  to  their  proof;  and  if  after  pay- 
ing such  losses  and  injuries  there  be  a  balance  remaining  in 
the  hands  of  the  supervisor  it  shall  be  turned  over  into  the 
general  funds  of  the  town,  to  be  disposed  of  as  such  town  shall 
see  proper. 

It  is  alleged  in  the  declaration  that  the  money  now  sued 
for  came  into  the  hands  of  Pitts  during  his  term  of  office  next 
preceding  that  for  which  the  bond  in  suit  was  given ;  that  the 
same  never  had  been  disposed  of  by  any  order  of  the  town,  but 
became  in  his  hands  a  part  of  the  general  fund,  there  having 
been  no  loss  or  injury  proved  according  to  the  statute.  The 
conclusion,  then,  sought  to  be  reached  by  the  pleader,  is  that 
the  money  having  come  into  the  hands  of  Pitts  during  one 
term  of  office,  and  the  same  remaining  in  his  hands  at  its  ex- 
piration, his  sureties  on  his  official  bond  for  the  succeeding 
term  became  responsible  for  the  safe  keeping  and  disposition 
of  it.  We  say  this  appears  to  be  the  conclusion  sought  to  be 
reached  by  the  pleader  from  the  facts  stated,  for  it  does  not 
appear  from  positive  averment  that  the  money  was  in  his 
hands  at  the  expiration  of  the  term  during  which  it  was  re- 
ceived, nor  that  he  ever  charged  himself  with  it  in  any  account- 
ing with  the  town  authorities.  From  anything  averred  in  the 
declaration  it  does  not  appear  that  either  of  these  conditions 
existed,  one  or  the  other  of  which  seems  to  be  necessary  to 
render  the  securities  upon  the  new  bond  responsible.  Morley 
V.  Town  of  Metamora,  78  111.  396;  Mclntyre  v.  Trustees,  3 
Bradwell,  77. 

But  assuming  that  the  money  which  came  into  Pitts' hands 
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on  or  before  the  first  Monday  in  March,  1882,  continued  to  be 
there  until  the  time  of  the  making  and  filing  of  the  bond  sued 
on  in  this  case,  so  as  to  render  the  new  sureties  responsible 
for  its  safe  keeping  and  the  proper  disposal  of  it,  then  we 
seek  in  vain  for  any  averment  in  this  declaration,  to  the  effect 
that  he  did  not  do  all  the  law  required  of  him.  He  was 
bound  to  keep  the  money  for  the  use  of  the  town,  and  if  he 
died  with  it  in  his  possession,  that  fact,  as  we  held  in  Price  v. 
Farrar,  5  Bradwell,  536,  does  not  of  itself  constitute  a  breach 
of  the  conditions  of  the  bond. 

Nor  is  it  alleged  that  any  successor  to  Pitts  has  ever  been 
elected  or  qualified.  If  Pitts  had  the  money  in  his  hands  at 
the  time  of  his  death,  which,  for  anything  appearing  in  the 
declaration,  he  had,  then  the  only  proper  person  to  demand 
it  of  his  representatives  would  have  been  his  duly  qualified 
successor;  and  in  that  case  until  such  demand  had  been  made 
or  an  improper  use  of  the  money  shown,  there  was  no  breach 
of  the  condition  of  the  bond.  ■  County  Com'rs  Greene  Co.  v. 
Smith,  3  Scam.  227. 

For  these  reasons  we  are  of  opinion  the  court  erred  in  over- 
ruling the  demurrer  to  the  declaration  and  in  rendering  judg- 
ment for  defendants  in  error.  Tlie  judgment  of  the  court  will 
therefore  be  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Heversed  and  remanded. 


Elijah   McFarland 

V. 

WiLLARD  Washburn. 


Maltctoub  prosecution.— Prbpondbrancb  of  evidence. — To  en- 
title a  plaintiff  to  recover  in  an  action  for  a  malicious  prosecution,  it  is  not 
enough  that  the  criminal  charge  preferred  against  him  is  malicious,  but  it 
must  have  been  made  without  any  probable  cause  by  the  party  making  it. 
The  burden  of  proof  is  upon  the  plaintiff  to  sustain  his  allegation  of  want 
of  probable  cause  by  a  clear  preponderance  of  the  evidence.  As  the  plaint- 
iff failed  to  do  so  in  this  case,  the  judgment  is  reversed. 
Vol.  XIV.    34 
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Appeal  from  the  Circnit  Conrt  of  Vermillion  county;  the 
Hon.  J.  W.  Wilkin,  Judge,  presiding?.  Opinion  filed  Janu- 
ary 22,  1884. 

Mr.  F.  BooKW ALTER  and  Messrs.  Mann,  Calhoun  &  Fsa- 
ziEB,  for  appellant. 

Mr.  R  0.  Weight,  for  appellee. 

HiOBEE,  J.  This  was  an  action  on  the  case  for  malicions 
prosecution  brought  by  appellee  against  appellant.  The 
cause  was  tried  by  a  jury,  resulting  in  a  verdict  in  favor  of  the 
plaintiff  below.  A  motion  for  a  new  trial  was  overruled,  and 
judgment  rendered  on  the  verdict,  from  which  appellant 
appeals  to  this  court,  and  asks  a  reversal,  mainly  on  the 
ground  that  the  verdict  was  contrary  to  the  weight  of  the 
evidence. 

To  entitle  the  plaintiff  to  recover  in  an  action  for  a  mali- 
cious prosecution,  it  is  not  enough  that  the  criminal  charge 
preferred  against  him  was  malicious,  but  it  must  have  been 
made  without  any  probable  cause  by  the  party  making  it. 
The  policy  of  the  law  favors  prosecutions  for  crimes,  and 
affords  to  the  citizen  prosecuting,  such  protection  as  is  con- 
sistent with  public  justice;  and  in  all  such  cases,  before  the 
defendant  can  be  made  to  respond  in  damages  for  instituting 
a  criminal  prosecution,  it  must  appear,  by  a  clear  preponder- 
ance of  the  evidence,  that  ho  did  not  have  probable  cause  for 
making  the  charge.  This  is  not  the  character  of  the  proof 
in  the  case  before  us.  Appellant  charges  appellee  with  hav- 
ing tiommitted  an  assault  upon  him,  and  upon  this  charge  he 
was  arrested  and  tried  before  a  justice  of  the  peace  who  dis- 
charged him.  The  declaration  alleges  that  the  prosecution 
was  malicious  and  without  probable  cause. 

The  undisputed  facts,  as  they  appear  by  the  record,  are 
that  appellant  rode  across  the  field  of  appellee  on  horseback, 
and  on  approaching  a  gate  leading  out  into  a  public  highway, 
was  told  by  appellee,  who  was  working  on  a  plow  near  by, 
that  he  could  not  go  through;  whereupon  appellant  got  off 
of  his  horse  and  was  about  to  open  the  gate,  when  appellee 
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advanced  with  an  iron  wrench  in  his  hand,  and  placing  both  cf 
his  feet  on  the  lower  bar  of  the  gate  and  his  arm  across  the 
top  of  it,  refused  to  permit  appellant  to  pass  through,  when 
an  angry  controversy  occurred  between  them.  The  disputed 
fact  is,  as  to  whether  appellee,  while  engaged  in  the  quarrel, 
made  the  assault  upon  appellant  for  which  he  was  arrested. 
Appellee  testified  that  he  did  not  strike  or  attempt  to 
strike  appellant  with  the  wrench,  nor  did  he  assault  him  in 
any  manner;  while  appellant  was  equally  positive  in  his  testi- 
mony that  appellee  did  strike  at  him  over  the  gate  with  the 
wrench,  and  that  he  would  have  hit  him  had  he  not  dodged 
back  out  of  the  way.  In  his  evidence  appellant  was  strong- 
ly corroborated  by  the  testimony  of  two  witnesses,  Albert 
Cass  and  James  Hayes,  both  of  whom  testified  that  shortly 
after  the  difficulty  between  the  parties  they  were  working  in 
the  hay  field  with  appellee,  who,  in  talking  about  it,  said  that 
McFarland  was  trying  to  go  through  the  gate  and  he  stopped 
him,  and  that  if  he,  McFarland,  had  not  dodged  he  would 

have  knocked  his brains  out.     This  testimony  so  fully  and 

satisfactorily  corroborates  appellant  as  to  create  a  clear  pre- 
ponderance of  the  evidence  in  his  favor.  It  is  true  appellee 
attempts  to  corroborate  his  evidence  by  the  testimony  of  sev- 
eral witnesses,  but  we  find  no  material  corroboration  in  their 
evidence.  The  statements  of  Ezra  J.  Bantz  are  entitled  to 
but  little  weight  He  was  standing  in  the  lane  on  the  same 
side  as  the  gate,  at  a  distance  ot  sixty  rods  from  it,  looking 
down  the  string  of  fence,  with  the  gat^  standing  a  little  in 
from  the  side  he  was  on,  and  says  he  saw  Washburn  go 
toward  the  gate  with  his  hand  raised,  as  if  motioning  McFar- 
land not  to  come  in.  He  did  not  strike  at  McFarland.  At 
his  distance  from  the  parties,  situated  as  he  was,  it  is  not 
very  probable  that  he  could  tell  with  any  degree  of  certainty 
what  appellee  was  intending  or  attempting  to  do  when  flour- 
ishing his  raised  hand.  Besides,  there  is  not  a  particle  of 
doubt,  from  the  evidence  of  several  witnesses,  including  the 
justice  of  the  peace  who  tried  the  cause,  that  this  witness 
testified  before  the  justice  on  the  trial  of  the  charge  for  as- 
sault, soon  after  the  difficulty  occurred,  that  he  did  not  see 
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anything  of  the  occurrence.  The  testimony  of  the  other 
witnesses  relied  upon  to  corroborate  appellee,  sheds  no  mate- 
rial light  upon  the  subject. 

As  we  have  seen,  the  burden  of  proof  is  upon  appellee. 
Kot  only  has  he  failed  to  sustain  his  allegation  of  want  of 
probable  cause  by  a  clear  preponderance  of  the  evidence,  but 
the  great  weight  of  the  evidence  is  so  clearly  in  favor  of  ap- 
pellant as  to  (convince  us  that  manifest  injustice  has  been 
done  him. 

The  judgment  is  reveraed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Noah  Lipe 

V. 

John  D.  Ludewick. 


CoMUIBSIOTrS  OF  BROKER— WhEN  NEGOTIATIONS  FOR  A  BALE  HAT  BE 

TREATED  AS  ABANDONED. — Appellant  agrreed  that  if  appellee  would  find  a 
purchaser  and  sell  appellant's  farm  to  him,  appellee  might  have  all  he  could 
get  for  it  over  and  above  $10,317.50.  Appellee  found  one  K.,  who  ofi^^red 
$10,500  for  the  farm  with  immediate  possession.  This  offer  was  refused  by 
appellee  and  appellant  also  refused  to  give  immediate  possession.  Appel- 
lee moved  away  and  all  negotiations  for  a  sale  ceased.  Six  months  later  E., 
while  looking  at  other  property  in  the  neighborhood,  met  appellant,  ne^ro- 
tiations  were  renewed  and  a  sale  made  at  $10,700,  the  farm  then  being 
worth  $400  more  than  previously  by  reason  of  improvements  made.  Held, 
that  under  these  circumstances,  appellant  was  fully  justified  in  treating  all 
negotiations  for  a  sale  by  appellee  as  abandoned,  and  in  making  sale  himself 
either  to  E.  or  any  one  else  who  would  purchase;  that  such  an  offer  as  was 
made  by  appellant  to  appellee  could  be  terminated  at  will^  at  any  time 
before  it  was  acted  upon. 

Appeal  from  the  Circuit  Court  of  Montgomery  connty,  the 
Hon.  J.  J.  Phillips,  Judge,  presiding.    Opinion  filed  January 

22,  1884. 

Mr.  J.  M.  TRrnTT,for  appellant;  as  to  burden  of  proof,  cited 
Dinet  v.  Eeilly,  2  Brad  well,  316;  Robertson  v.  Dodge,  28  111. 
161;  C,  B.  &  Q.  R.  K-  Co.  v.  Stumps,  55  IlL  867;  Gibson  v. 
Troutman,  9  Brad  well,  94. 
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Where  an  agent  undertakes  to  sell  property  for  a  specified 
6um  before  he  can  claim  his  commission,  he  must  find  a  per- 
son ready,  willing  and  able  to  purchase  at  the  price  and  on  the 
terms  specified  within  a  reasonable  time  after  the  contract  is 
made,  nothing  in  the  contract  appearing  to  the  contrary: 
Clendemon  v.  Pancoast,  75  Penn.  213;  Wylie  v.  Marine 
Nat.  Bank,  61  K  T.  416;  Barnard  v.  Monnote,  3  Keys,  203; 
Jones  V.  Bierling,  31  N.  T.  462;  McGavock  v.  Woodlief,  20 
How.  221;  Kock  v.  Emmerling,  22  How.  69;  Love  v.  Miller, 
53  Ind.  249;  Schwartz  v.  Yearly,  31  Md.  270;  Sibbald  v.  Beth- 
lehem Iron  Co.,  83  N.  Y.  378 ;  McArthur  v.  Slauson,  53  Wis.  41 ; 
Atwood  V.  Cobb,  16  Pick.  227;  Roberts  v.  Beatty,  3  Penn.  63; 
Phillips  V.  Morrison,  3  Bibb.  105;  Crocker  v.  Franklin  Mfg. 
Co.,  3  Sumner,  530;  Atkinson  v.  Brown,  20  Me.  67;  Ellis  v. 
Thompson,  3  M.  &  W.  445;  Greaves  v.  Ashlin,  3  Camp,  426. 

Where  no  time  for  the  continuance  of  the  contract  is  fixed 
by  its  terms,  either  party  is  at  liberty  to  terminate  it  at  will, 
subject  to  the  ordinary  requirements  of  good  faith:  Sibbald 
V.  Bethlehem  Iron  Co.,  83  N.  Y.  378;  Satterthwaite  v.  Vree- 
land,  3  Hun,  182. 

Mr.  E.  Lane  and  Mr.  Amos  Miller,  for  appellee;  that  (^ 
broker  under  a  contract  to  find  a  purchaser,  for  a  specified  or 
reasonable  commission,  has  performed  his  part  of  the  con- 
tract when  he,  through  his  efforts  and  instrumentality,  finds  a 
person  who  afterward  becomes  the  purchaser  upon  terms  then 
agreed  upon  between  vendor  and  vendee,  cited  Lawrence  v. 
Atwood,  1  Brad  well,  217;  Wharton  on  Agency,  §  828; 
Frazer  v.  Wyckoff,  63  N.  Y.  448;  16  Cent.  Law  Jour- 
nal, 444-447;  Carter  v.  Webster,  79  111.  435;  McGovern  v. 
Wooley,  20  S.  C.  22;  Lane  v.  Albright,  49  Ind.  275;  Clen- 
denen  V.  Pancoast,  75  Penn.  213;  Rees  v.  Spruance,  45  111. 
308;  Short  v.  Millard,  68  111.  292;  Jones  v.  Adler,  34  Mo. 
440;  Woods  v.  Stephens,  46  Mo.  555;  Barnard  v.  Modnot, 
6  Am.  Law  Eeg.  209;  Coleman's  Ex'rs  v.  Meade,  5  Cent. 
Law  Journal,  409. 

HiGBEE,  J.    This  action  was  brought  by  Ludewick,  a  real 
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estate  broker  in  Hillsboro,  to  recover  compensation  claimed  to 
be  dae  him  from  Lipe  for  services  rendered  in  the  sale  of 
his  farm  to  one  Jacob  Klein.  Appellee  testified  on  the  hear- 
inrr  in  the  trial  court,  that  appellant  agreed  with  him  on  July 
5, 1882,  that  if  he  would  find  a  purchaser  and  sell  appellant's 
farm  to  him,  he  miojht  have  all  he  could  get  for  it  over  and 
above  the  sum  of  $10,317.50,  and  that  he  should  be  well 
paid  besides.  Appellant,  in  his  evidence,  admitted  that  he 
agreed  to  give  appellee  all  he  could  get  above  the  price 
named,  but  denied  that  he  was  to  give  anj'thiug  more. 

In  either  view  of  the  agreement,  appellant  was  to  receive 
only  $10,317.50,  and  the  compensation  of  appellee  was  to 
depend  principally,  if  not  entirely,  upon  the  amount  he  could 
sell  for  in  excess  of  that  sum.  Under  the  contract,  appellee 
was  entitled  to  no  compensation  until  he  had  negotiated  a 
sale  for  a  sum  equal  to  or  greater  than  the  sum  named.  This 
we  think  he  failed  to  do. 

On  Sunday  after  the  agreement  was  made,  appellee  took 
Klein,  who  resided  in  St.  Clair  county,  to  appellant's  house, 
in  Montgomery  county,  to  see  the  farm,  and  offered  to  sell  it 
to  him  for  $10,900.  Klein  refused  to  take  it  at  that  price, 
but  oifered  $10,500  with  immediate  possession.  This  offer 
was  refused  by  appellee,  and  appellant  also  refused  to  give 
possession,  in  case  of  a  sale,  before  the  first  of  the  next 
March.  Appellant  and  appellee,  after  consulting  together, 
offered  the  place  to  Klein  for  $10,872.50,  which  he  refused  to 
give,  but  still  adhered  to  his  offer  of  $10,500  and  immediate 
possession.  Appellee  and  Klein  then  went  to  the  depot  at 
Hillsboro  and  Klein  returned  to  St  Clair  county.  Appellee 
testified,  that  within  a  day  or  two  after  the  parties  separated 
he  wrote  a  letter  to  appellant,  informing  him  that  Klein, 
while  at  the  depot,  had  offered  to  give  $10,900  for  the  farm 
with  immediate  possession.  This  letter  was  not  offered  in 
evidence,  and  appellant,  although  he  admits  he  received  a 
letter  from  appellee  about  the  time  named,  denies  that  it 
contained  the  offer  named;  and  Klein  swears  that  he  made 
no  such  offer,  nor  would  he  have  given  more  than  $10,500  for 
the  premises.     It  is  also  apparent^  from  the  letter  of  appellant 


Third  District — November  Term,  1883.  375 

Lipe  V.  Ludewick. 

of  July  13th,  in  answer  to  the  letter  referred  to,  that  he  did 
not  understand  appellee's  letter  as  stating  that  he  had  con- 
tracted a  sale  at  $10,900.  Appellee  saw  Klein  again  on  Jnly 
15th  at  his  home  in  St.  Clair  county,  when  he  again  offered 
$10,500,  with  some  slight  modifications  as  to  possession,  but 
this  offer  was  not  accepted  by  appellee,  nor  communicated  by 
him  to  appellant.  This  ended  tlie  negotiations  between  ail 
the  parties  for  more  than  six  months. 

Appellee  swears  that  he  never  at  any  time  offered  the  prem- 
ises to  Klein  for  less  than  $10,900  and  we  think  it  very  cer- 
tain from  all  the  evidence,  that  Klein  did  not  contract  to  pur- 
chase at  that  price. 

About  the  middle  of  July,  appellee  moved  to  Sparta  in  Ran- 
dolph county,  and  all  negotiations  for  a  sale  ceased.  ITeither 
Klein  nor  appellant  had  heard  from  him  for  more  than  six 
months,  wlien  Klein,  on  January  26, 1883,  again  visited  Mont- 
gomery county,  for  the  purpose  of  looking  at  other  property, 
and  meeting  with  appellant,  negotiations  were  renewed  and  a 
sale  made  at  $10,700.  Both  Klein  and  appellant  testify  that 
the  farm  was  then  worth  four  hnndred  dollars  more  than  it 
was  in  July,  by  reason  of  lasting  and  valuable  improvements 
made,  and  wheat  sown  on  the  premises  since  the  previous  July. 
Under  these  circumstances,  the  parties  having  failed  to  close 
a  cofitract  for  the  sale  of  the  premises,  all  negotiations  having 
ceased  for  more  than  six  months,  the  parties  becoming  widely 
separated  and  not  having  heard  from  each  other  during  all 
that  time,  and  the  premises  having  been  increased  in  value  by 
reason  of  the  improvements  made  thereon,  appellant  was  fully 
justified  in  treating  all  negotiations  for  a  sale  by  appellee  as 
abandoned,  and  in  making  sale  himself  either  to  Klein  or  any 
one  else  who  would  purchase. 

In  Wylie  v.  Marine  Nat  Bank,  61  N.  Y.  416,  the  seller  did 
not  wait  on  the  broker  as  many  days  as  appellant  did  months 
on  appellee  and  yet  the  court  held  that,  "  When  a  broker 
Dpens  negotiations,  but  failing  to  bring  the  customer  to  the 
Bpecific  terms,  abandons  them  and  the  employer  subsequently 
sells  to  the  same  person  at  the  price  fixed,  he  is  not  liable  to 
the  broker  for  his  commissions." 
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Again  snch  an  oflfer  as  was  made  by  appellant  to  appellee, 
may  be  terminated  at  will  at  any  time  before  it  is  acted  upon. 

In  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  T.  378,  it  was 
held,  that  when  no  time  was  fixed  for  the  continuance  of  the 
contract  by  its  terms,  either  party  might  terminate  it  at  will, 
subject  only  to  the  ordinary  requirements  of  good  faith. 

But  it  is  contended  by  appellee,  that  he  was  prevented  from 
selling  because  of  a  refusal  on  the  part  of  appellant  to  deliver 
immediate  possession.  It  is  not  necessary  to  determine  what 
was  a  reasonable  time  within  which  to  deliver  possession 
under  tlie  agreement  of  the  parties,  because  it  does  not  appear 
that  the  refusal  to  deliver  immediate  possession  caused  the 
failure  of  the  negotiations.  The  real  trouble  was,  appellee  was 
not  willing  to  accept  the  amount  offered  without  reference  to 
the  question  of  possession.  Had  he  made  a  contract  of  sale 
with  possession  to  be  immediately  delivered,  and  submitted  it 
to  appellant  for  his  action,  a  refusal  on  his  part  lo  execute  it 
would  have  presented  the  question  involved  in  this  objection, 
but  this  he  did  not  do;  he  accepted  no  offer  made  nor  did  he 
call  upon  appellant  to  execute  any  contract  concluded  by  Jiim. 

Again  it  is  claimed  by  appellee  that  the  letter  of  appellant 
of  date  July  13,  1882,  was  a  limitation  of  the  power  of  appel- 
lee to  sell  for  less  than  $10,872.50.  We  do  not  so  understand 
it.  It  was  a  mere  restatement  of  the  price  which  they  had 
agreed  to  ask  of  Klein,  and  had  no  reference  to  the  terms  of 
the  agreement  between  themselves. 

The  verdict  is  so  clearly  and  manifestly  against  the  weight 
of  the  evidence,  that  justice  requires  it  should  be  set  aside 
and  a  new  trial  granted. 

Judgment  reversed  and  cause  remanded. 

Keversed  and  remanded. 
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Matilda  A.  C.  Griffith  et  al. 

V. 

Mabtha  M.  Robinson. 

1.  CoNTRrBUTiON. — ^Whcre  joint  owners  or  tenants  in  common  hold 
property  incumbered  or  burdened  in  such  a  manner  as  to  endangper  the 
common  title,  either  of  the  parties  may  make  advances  to  protect  the  title, 
and  compel  contribution  from  the  other  owners  in  proportion  to  their  inters 
ests  in  the  common  property. 

2.  Right  to  contribution — Compensation  fob  removino  com- 
mon BURDEN. — ^The  right  to  contribution  does  not  arise  out  of  any  conti-act 
or  agreement  of  the  co-tenants  to  indemnify  each  other,  but  on  the  principle 
of  equity  that  where  two  or  more  persons  are  subject  to  a  common  burden, 
it  shall  be  borne  according  to  their  several  interests.  Nor  does  it  depend  on 
the  right  to  be  subrogated*to  the  rights  of  the  creditor  whose  debts  were 
paid.  It  is  compensation  given  in  equity  for  removing  the  common  burden, 
and  the  proper  forum  in  which  to  enforce  it  is  a  court  of  equity. 

3.  Tenants  in  common — Real  estate  ordered  to  be  sold  for 
PAYMENT  OF  DEBTS  OF  DECEASED. — Claims  against  an  estate  had  been  al- 
lowed and  there  were  no  personal  assets  to  pay  them,  and  the  county  court  by  a 
valid  order  binding  on  all  the  owners  in  fee  as  tenants  in  common  of  the  lands 
inherited  irom  their  deceased  father,  had  ordered  the  land  sold  to  pay  these 
debts.  To  save  said  real  estate  from  sale,  the  heirs,  except  appellee,  paid 
off  the  allowances  and  costs  in  full,  each  paying  his  or  her  proportion  thereof 
except  appellee,  who  refused  to  pay  any  part  of  the  same,  and  her  prorata 
share  was  paid  by  appellant,  and  a  bill  in  equity  was  filed  by  appellant  to 
compel  repayment  from  appellee  of  her  share.  Held^  that  while  the  court 
is  not  prepared  to  say  that  a  personal  decree  should  be  rendered  against 
appellee,  yet  an  account  should  be  taken  of  the  amount  due  from  appellee 
with  interest,  and  a  decree  entered  subjecting  her  interest  in  the  land  to 
sale  for  the  payment  of  the  same,  should  she  neglect  to  pay  it  within 
some  short  time  to  be  fixed  by  the  court 

Appeal  from  the  Circuit  Court  of  Adams  connty;  the 
Hon.  J.  H.  Williams,  Judge,  presiding.  Opinion  filed 
January  22,  1884:. 

Mr.  Walter  Soogoin,  for  appellant;  that  the  principle  of 
contribution  has  been  applied  in  the  settlement  of  equities 
between  heirs,  cited  Wilton  v.  Tazwell,  86  111.  29;  Titsworth 
V.  Stout,  49  111.  78;  Kurtz  v.  Hibner,  55  111.  514;  Stevens  v. 
Cooi)er,  1  John.  Cli.  425;  Deltzer  v.  Sclieuster,  S7  111.  305; 
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Gardner  v.  Diederichs,  41  111.171;  Louvalle  v.  Menard,  1 
Gilm.  45;  2  Washburn  on  Keal  Estate,  3d  ed.,  176. 

Privity  of  contract  is  not  necessary  in  such  cases:  Wilton  v. 
Tazwell,  86  III.  29;  Story's  Eq.  Jnr.  §  505;  Campbell  v. 
Mesier,  4  John.  Ch.  334;  Cliecseboroae^h  v.  Millard,  1  John. 
Ch.  409;  Bonvier  Law.  Diet,  Title,  Contribution. 

Mr.  A.  McMuRRAY,  for  appellee;  as  to  the  right  of  sub- 
rogation, cited  Bishop  v.  O'Conner,  69  111.431;  Wilkes  v. 
Harper,  1  N.  T.  593. 

HiGBEE,  J.  A  bill  was  filed  in  the  Circuit  Court  of 
Adams  county,  on  June  22,  1882,  by  Matilda  A.  C.  GriflSth 
and  A.  G.  Griffith,  her  husband,  appellants,  against  Martha 
M.  Kobinson,  appellee,  alleging,  in  substance,  that  the  said 
Matilda  and  Martha  were  sisters,  the  children  of  one  Jesse 
Robinson,  late  of  said  county,  who  died  July  6,  1879,  intes- 
tate, leaving  him  surviving  his  said  two  daughters  and  cer- 
tain other  heirs  named  in  said  bill;  that  they,  their  brother, 
Milus  G.  Hobinson,  and  six  children  of  a  deceased  brother, 
whose  names  are  stated  in  the  bill,  were  the  only  heirs  of 
their  deceased  father,  and  as  such,  were  the  owners  in  fee  as 
tenants  in  common  of  certain  lands  inherited  from  him,  lying 
in  said  county;  that  letters  of  administration  were  granted 
on  the  estate  of  said  intestate  by  the  County  Court  of  Adams 
county;  claims  in  favor  of  the  widow  and  creditors  presented 
and  allowed  against  the  administratrix  by  said  court  to  the 

amount  of  $ ;  the  personal  estate  declared  insolvent; 

a  petition  for  leave  to  sell  the  real  estate  to  pay  said  allow- 
ances was  presented  to  said  county  court  by  the  administra- 
trix, to  which  all  the  lieirs,  including  appellee,  were  made 
defendants  and  duly  served  with  process,  and  at  the  April 
term,  1882,  an  order  of  said  court  was  made  and  eutered  of 
record,  ordering  the  said  administrator  to  sell  said  lands  to 
pay  said  allowances  and  all  costs  and  charges  of  said  sale,  or 
so  much  as  was  necessary  for  that  purpose.  And  thereupon, 
on  the  first  day  of  June,  1882,  to  save  said  real  estate  from 
sale  under  said  order,  and  to  preserve  the  same  for  said  heirs, 
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and  to  present  farther  costs  and  expenses,  the  heirs  of  said 
Jesse  Bobinson,  except  appellee,  paid  off  said  allowances  and 
costs  in  full,  each  paying  his  or  her  proportion  thereof,  except 
appellee,  who  failed  and  refused  to  pay  any  part  of  the  same, 
and  her  pro  rata  share  was  paid  by  the  appellant,  Matilda  A. 

C.  Griffith,  amounting  to  the  sura  of  $ .    That  appellee, 

although  requested,  refused  to  repay  the  same  or  any  part 
thereof.  The  bill  prays  that  appellee  be  required  to  repay  the 
share  paid  for  her  to  relieve  the  lands  from  the  common 
charge,  and  that  the  same  be  made  a  lien  on  her  interest  in 
the  land,  and  for  such  relief  as  she  may  be  found  entitled  to 
on  the  hearing  of  the  bill. 

A  demurrer  was  filed  and  sustained  to  the  bill,  which  was 
dismissed,  and  the  record  brought  to  this  court  by  appeal,  and 
errors  assigned  uf>on  the  rulings  of  the  circuit  court  in  sus- 
taining the  demurrer  and  dismissing  the  bill. 

It  is  a  familiar  principle  in  equity,  that  where  joint  owners 
or  tenants  in  common  hold  property  incumbered  or  burdened 
in  such  a  manner  as  to  endanger  the  common  title,  either  of 
the  parties  may  make  advances  to  protect  the  title  and  com- 
pel contribution  from  the  other  owners  in  proportion  to  their 
interests  in  the  common  property.  This  doctrine  has  been 
applied  to  the  payment  of  taxes,  mortgages,  judgments,  liens, 
mechanics'  liens,  and  to  purchasing  in  outstanding  titles. 
And  in  the  case  of  Wilton  v.  Tazwell,  86  111.  29,  it  was  ap- 
plied to  the  purchase  of  a  homestead  and  a  widow's  right  of 
dower,  not  assigned,  by  one  tenant  in  common,  the-  others 
having  availed  themselves  of  the  benefits  of  the  purchase, 
upon  the  principle  that  the  party  claiming  an  equality  of  ben- 
efit must  submit  to  an  equality  of  burden.  The  right  to  con- 
tribution in  equity  applies  with  equal  force  to  the  payment 
of  every  claim  or  incumbrance  by  one  joint  tenant  or  tenants 
in  common,  which  would,  if  not  satisfied,  defeat  the  common 
title,  when  the  whole  claim  must  be  satisfied  before  the  inter- 
est of  either  can  be  protected. 

The  application  of  these  well  understood  principles  of 
equity  to  the  case  made  by  the  bill  before  us,  leaves  no  doubt 
in  our  minds  that  Mrs.  Oriffith  was  entitled  to  contribution 
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from  appellee.  The  claims  had  been  allowed,  there  wei*e  no 
personal  assets  to  pay  them,  and  the  county  coart,  haying  com- 
'  plete  jurisdiction  over  the  subject-matter  and  the  parties,  by 
a  yalid  order  binding  on  all  the  tenants  in  common,  had 
ordered  their  land  sold  to  pay  these  debts.  This  was  a  charge 
upon  the  entire  property,  which  could  not  be  removed  in 
parts.  Nothing  short  of  the  payment  of  the  whole  of  the 
allowances  and  costs,  to  pay  which  the  land  was  ordered  to 
be  sold,  would  prereut  a  sale  of  the  entire  title,  from  which 
there  was  no  redemption.  To  protect  the  estate  from  this 
threatened  sale,  appellant,  Mrs.  Griffith,  not  only  paid  her 
*pTO  rata  share,  but  that  of  appellee,  who  now  claims  an 
equality  of  benefits  in  the  common  estate  and  must  submit  to 
an  equality  of  burden. 

The  right  to  contribution  does  not  arise  out  of  any  con- 
tract or  agreement  of  the  co-tenants  to  indemnity  each  other, 
but  on  the  principle  of  equity,  that  where  two  or  more  per- 
sons are  subject  to  a  common  burden,  it  shall  be  borne 
according  to  their  several  interests.  Nor  does  it  depend  on 
the  right  to  be  subrogated  to  the  rights  of  the  creditor  whose 
debts  were  paid.  It  is  compensation  given  in  equity  for  re- 
moving the  common  burden  and  the  proper  forum  in  which  to 
enforce  it  is  a  court  of  equity.  1  Story's  Equity  Juris.,  Sees. 
483-4  and  505. 

We  are  not  prepared  to  say  that  a  personal  decree  should 
be  rendered  against  appellee,  but  an  account  should  be  taken 
of  the  amount  due  from  her  with  interest,  and  a  decree 
entered  subjecting  her  interest  in  the  land  to  sale  for  the  pay- 
ment of  the  same,  should  she  neglect  to  pay  it  within  some 
short  time  to  be  fixed  by  the  court. 

Decree  reversed  and  cause  remanded. 
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Frederick  Einstman 

V. 

Samuel  W.  Black  et  al. 

1.  Paktnehship  in  bunnino  a  fekbt  boat— Duties  bbquihed  by 
LAW  OP  fbrbtman. — A  and  B  entered  into  written  articles  of  partnership 
tor  the  purpose  of  running  and  operating  a  steam  ferry  boat  over  and  across  a 
certain  river,  A  to  famish  the  boat  in  good  running  order  with  all  the 
appurtenances,  etc.,  and  B  to  ran  and  operate  the  same  to  their  mutual 
advantage.  C  drove  his  cattle  to  the  ferry  to  be  crossed,  but  the  water  was 
so  low  that  the  boat  coald  not  cross,  and  was  not  running.  He  made  an 
arrangement  with  B  to  assist  him  in  swimming  the  cattle  across  the  river,  . 
and  in  attempting  to  get  them  across  in  this  manner  a  portion  of  the  cattle 
were  drowned.  A  was  not  present  at  the  time  and  gave  B  no  authority  to 
cross  persons  or  property  other  than  that  contained  in  the  written  agree- 
ment. Held,  as  B*s  attempt  to  swim  the  cattle  across  the  river  was  an  act 
wholly  outside  of  the  duties  required  of  him  as  ferryman,  either  by  law  or 
the  contract  of  partnership,  A  is  not  responsible  for  the  manner  of  its  per- 
formance. 

2.  CoNSTBUCTioN  OP  CONTBAOT — DuTT  OP  oouBT. — ^Where  the  ques- 
tion whether  the  act  of  swimming  cattle  across  the  river  by  B  was  within 
the  scope  of  his  authority  as  a  partner  and  binding  as  such  upon  A  de- 
pended solely  upon  the  construction  to  be  given  to  a  written  contract  of  the 
parties,  it  was  the  duty  of  the  court  to  construe  the  contract  and  to  inform 
the  jury  what  authority,  if  any,  it  conferred  as  to  the  act  in  question. 

Ekroe  to  the  Circnit  Conrt  of  Morgan  connty ;  the  Hon.  0. 
Epleb,  Judge,  presiding.     Opinion  filed  January  22,  1884. 

Mr.  Geobgr  W.  Smith,  for  plain tifi^  in  error;  as  to  the 
duties  of  a  ferryman,  'cited  Fisher  v.  Clisbee,  12  111.  344. 

Messrs.  Mobbison  &  Whitlock,  for  defendants  in  error; 
cited  Lewis  v.  Lewis,  93  111.  237;  West  Chicago,  etc.,  v.  Sheer, 
8  Bradwell,  367;  Conn.  Mut.  Fire  Ins.  Co.  v.  Ellis,  79  111. 
516;  Calvert  v.  Carpenter,  96  111.  63. 

HiGBEE,  J.  Defendant  in  error  seeks  to  recover  damages 
against  plaintiff  in  error  in  an  action  on  the  case  upon  the 
alleged  ground  that  plaintiff  in  error  and  one  Samuel  Bar- 
tholomew were  the  owners  of  and  operating  a  ferry  across  the 


882  Appellate  Courts  op  Illinois. 

Einstman  y.  Black  et  al. 

Illinois  river  at  Meredosia,  and  that  as  ferrymen,  they  at- 
tempted to  cross  a  drove  of  cattle  for  defendant  in  error  and 
so  carelessly  discharged  their  duty  that  a  part  of  the  cattle 
were  drowned. 

Tlie  trial  below  resulted  in  a  Judgment  against  Einstman 
only,  who  brings  the  record  here  and  assigns  several  errors 
upon  the  rulings  of  the  trial  court 

It  appears  from  the  evidence  that  plaintiff  in  error,  who 
resided  at  Ghapin,  Morgan  county,  and  was  the  owner  of  a 
steam  ferry  boat,  and  Bartholomew,  who  resided  at  Mere- 
dosia,  entered  into  a  written  agreement  on  August  11,  1881, 
by  which  they  formed  a  co-partnership  for  the  purpose  of 
running  and  operating  the  steam  ferry  boat  Convoy  over  and 
across  the  Illinois  river  at  Meredosia — Einstman  to  furnish 
the  boat  in  good  running  order,  with  all  the  appurtenances, 
tackle  and  skiffs  that  are  usually  kept  on  such  a  boat,  and 
Bartholomew  to  run  and  operate  the  same  tcf  their  mutual 
advantage,  to  hire  the  hands,  pay  all  expenses  out  of  the 
receipts  and  divide  the  profits  equally  with  Einstman.  Under 
this  agreement  the  business  of  ferrying  was  carried  on  by  the 
parties  under  the  management  and  control  of  Bartholomew, 
Einstman  giving  no  personal  attention  to  it  On  tlie  30th 
day  of  August,  1881,  Black  drove  his  cattle  to  the  ferry  to 
be  crossed,  but  the  water  was  then  so  low  that  the  boat  could 
not  cross,  and  was  not  running.  He  made  some  arrange- 
ment, just  what  docs  not  appear,  with  Bartholomew,  to  assist 
him  in  swimming  the  cattle  across  the  river,  and  in  attempt- 
ing to  cross  them  in  this  manner,  the  injury  was  sustained 
for  which  this  suit  was  brought.  Einstman  was  not  present 
at  the  time  the  attempt  was  made  to  swim  the  cattle  across 
the  river  and  knew  nothing  of  it  until  afterward.  He  gave 
Bartholomew  no  authority  to  cross  persons  or  property,  other 
than  that  contained  in  the  written  articles  of  co-partnership. 

At  the  instance  of  defendant  in  error  the  court  gave  the 
following  instructions: 

2.  ''  It  is  the  law  of  the  land  that  each  member  of  the 
firm  is  bound  by  the  acts  of  any  one  of  them  in  the  usual 
line  of  the  duties  of  said  partnership  while  acting  in  the  scope 
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of  the  partnership  bnsiness,  and  no  member  of  a  firm  can  re- 
pudiate the  acts  of  another  meml)er  in  the  line  of  the  dnties 
of  such  firm  and  acting  within  the  scope  of  the  partnership 
business;  and  in  this  case,  if  j'^ou  find  from  the  evidence  that 
it  was  a  part  of  the  duties  of  the  firm  of  Einstman  &. Bar- 
tholomew, the  defendants,  and  within  the  scope  of  their 
partnership  bnsiness  to  swim  or  drive  cattle  across  the  river,v 
then  the  fact,  if  in  evidence,  that  Einstman  was  not  present 
at  the  time  the  cattle  in  controversy  were  being  carried  or 
swam  across,  that  would  not  release  him  from  a  liability, 
if  shown  by  the  evidence,  which  the  firm  have  incurred  by 
the  acts  of  Bai'tholomew." 

4.  "  If,  from  the  evidence  in  this  case,  the  jury  find  that 
the  defendants,  Einstman  and  Bartholomew,  were  partners 
engaged  in  running  a  public  ferry  boat  across  the  Illinois 
river  at  Meredosia,  then  in  law  they  were  common  carriers 
and  in  duty  bound  to  carry  such  property  and  persons  across 
said  river  as  are  usually  carried  by  a  ferry  boat  of  the  same 
kind;  and  the  fact,  if  in  evidence,  that  they  had  taken  out  no 
license,  would  not  release  them  from  such  duty  as  a  common 
carrier." 

The  rule  of  law  as  to  the  right  of  a  partner  to  bind  his  co- 
partner for  acts  done  within  the  scope  of  the  partnership  bus- 
iness is  correctly  stated  in  the  first  part  of  instruction  num- 
ber two;  but  whether  the  act  of  swimming  the  cattle  across 
the  river  by  Bartholomew  was  within  the  scope  of  his  au- 
thority as  a  partner  and  binding  as  such  upon  Einstman, 
depended  solely  upon  the  construction  to  be  given  to  the 
written  contract  of  the  parties  and  instead  of  calling  upon 
the  jury,  as  was  done  by  this  instruction,  to  determine 
the  extent  of  Bartholomew's  authority  to  bind  his  co-partner, 
the  court  should  have  construed  the  contract  and  informed 
the  jury  what  authority,  if  an^,  it  did  confer  as  to  the  act  in 
question.  It  was  not  strange  that  a  jury  composed  of  men 
unlearned  in  the  law  and  who  were  not  accustomed  to  con- 
strue written  contracts  should  have  adopted  a  wrong  con- 
struction. 

A  ferry  is  a  place  where  persons  and  things  are  taken 


384  Appellate  Courts  of  Illinois. 

Einstman  v.  Black  et  al. 

across  a  river  or  other  stream  in  boats  or  other  vessels  for 
hire.  Bouvier's  Law  Diction arj^;  title,  "  Ferry."  It  is  a 
franchise  granted  by  the  State  and  regulated  by  statnte.  It 
may  be  defined  to  be  a  right  to  transport  persons  and  property 
across  a  water  course  and  land  within  the  jurisdiction  grant- 
ing the  franchise  and  receive  tolls  or  pay  therefor.  Ferry- 
/nen  in  the  exercise  of  this  fi*anchise  as  to  property  received 
on  their  boats  are  exercising  a  calling  in  many  respects  analo- 
gous to  that  of  common  carriers  and  in  some  cases  are  held 
to  similar  responsibilities.  In  this  State  it  is  made  a  penal 
offense  by  statnte  to  ferry  for  profit  or  hire  without  a  license 
from  the  county  board.  The  act  of  swimming  cattle  across  a 
river  is  no  part  of  the  duties  required  of  a  ferryman  by  law, 
and  he  could  not  be  held  liable  for  its  non -performance.  It 
is  clear  that  such  an  act  was  not  authorized  in  this  case 
by  the  contract  of  the  parties.  By  it  Einstman  only  author- 
ized Bartholomew  to  bind  him  for  such  acts  as  come  within 
the  scope  of  his  duties  in  operating  the  ferry,  and  his  attempt 
to  swim  the  cattle  across  the  river  being  an  act  wholly  out- 
side of  the  duties  required  of  him  either  by  the  law  or  the 
contract,  no  responsibility  could  attach  to  Einstman  for  the 
manner  of  its  performance  and  so  the  court  should  have  in- 
formed the  jury. 

If  we  were  to  concede  that  the  fourth  instruction  announced 
a  correct  abstract  principle  of  law,  yet  as  applied  to  the 
facts  of  this  case  it  could  hardly  have  failed  to  mislead  the 
jury.  It  must  have  been  understood  by  them  as  attaching 
the  responsibility  of  a  common  carrier  to  Einstman  for  the 
unauthorized  act  of  Bartholomew. 

For  these  errors  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 
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George  G.  Blunt 

V. 

John  L.  Ashurst. 

IiTSTRUCJTiows — ^EviDENCB. — Afl  the  instructions  given  by  the  court 
ignore  certain  material  and  well  established  facts  upon  the  questions  at  issue, 
and  as  the  evidence  is  too  loose  and  unsatisfactory  to  support  so  large  a  ver- 
dict, the  judgment  is  reversed  and  the  cause  remanded. 

Ebbob  to  theCircnit  Court  of  Mason  connty;  the  Hon.  C. 
Epi^bb,  Judge,  presiding.     Opinion  filed  January  22,  1884. 

Messrs  Northeup  &  Peettyman,  for  plain  tift' in  error. 

Messrs.  Fullerton  &  Wallace,  Mr.  W.  H.  Campbell  and 
Mr.  John  W.  Pitman,  for  defendant  in  error. 

HiGBEE,  J.  Plaintiff  in  error,  a  resident  of  Chicago,  was,  on 
November,  26,  1879,  the  owner  of  the  ri^ht  to  manufacture 
and  sell  what  was  known  as  Blunt's  "Press  Drill,"  and  de- 
fendant in  error,  a  resident  of  Mason  county,  being  desir- 
ous of  engaging  in  manufacturing  said  drills,  a  contract 
was  entered  into  between  them,  by  which  plaintiff  in  error 
agreed  to  introduce  and  sell  the  drill  by  himself  and  sub- 
agents  to  be  employed  by  him  for  that  purpose;  he  to  order, 
on  or  before  the  10th  day  of  January  of  each  year,  all  the 
drills  he,  at  that  time,  thought  he  could  sell  during  the  follow- 
ing year,  with  the  privilege  of  enlarging  the  order,  if  he 
shall  feel  justified  in  doing  so,  on  or  before  the  first  day 
of  April  of  each  year,  or  at  any  time  thereafter.  Defendant 
to  manufacture  the  drills  at  Havana  and  to  fill  all  such  orders, 
or  notify  appellant  if  it  was  impossible  for  him  to  comply 
therewith,  and  to  furnish  to  plaintiff  on  or  before  the  first  day 
of  January  of  each  year  a  list  of  prices  and  terms  of  sale  for 
the  ensuing  year,  which  were  not  to  be  increased  during  the 
succeeding  year,  defendant  to  discount  to  plaintiff  the  retail 
price  of  the  drills  sold  by  him  thirty  per  cent,  as  compensa- 
tion for  assuming  the  obligation  of  selling  the  drills.     Said 

Vol.  XIV.     » 
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contract  also  contained  the  following  clanse,  for  the  alleged 
violation  of  which  this  suit  was  brought:  "  It  is  further 
agreed  between  said  parties,  that  if  at  the  end  of  any  year 
there  are  more  of  those  drills 'ordered  by  said  Blunt  unsold 
than  the  said  Blunt's  interest  of  said  commission  or  discount 
will  pay  for,  said  drills  are  to  be  kept  at  said  Blunt's  expense 
to  the  next  season  or  until  sold;  said  Ashurst  to  not  suffer  any 
discount  from  net  price  on  account  of  shrinkage  in  value." 

In  pursuance  of  the  terms  of  this  agreement,  plaintiff  or- 
dered in  January,  1881,  for  the  trade  of  that  year,  twelve 
hundred  drills,  two  hundred  of  them  to  be  delivered  by  the 
first  day  of  May,  and  the  balance  by  the  10th  of  September 
following;  and  in  April  gave  an  additional  order  for  two 
hundred  to  be  delivered  June  Ist,  and  six  hundred  to  be  de- 
livered  August  20th,  of  the  same  year. 

On  September  10,  1881,  defendant  had  manufactured  998 
drills  and  had  some  others  under  way,  when,  owing  to  their 
slow  sale,  he  ceased  to  manufacture  them. 

Plaintiff  had  advertised  extensively,  and  established  agen- 
cies in  Illinois,  Ohio,  Missouri,  Kansas,  Nebraska,  Michi- 
gan and  Indiana,  but,  owing  to  great  competition,  had  met 
with  but  limited  success  in  making  sales.  Of  the  998  drills 
made  in  1881,  it  is  claimed  by  defendant  that  only  180  were 
sold  that  season,  48  in  1882,  and  the  rest,  770,  carried  over 
until  November  18,  1882,  when  they  were  sold  by  defendant 
to  the  Havana  National  Bank. 

In  accordance  with  the  terms  of  the  written  agreement  de- 
fendant  in  November,  1880,  furnished  the  following  terms 
and  prices  for  sales  for  the  year  1881 : 

Drills   with  six  wooden  wheels,  cash,   $75.00 
'*  «       "       iron  "  «       $78.00 

"  "    eight  wood  or  iron  wheels   $85.00 

Perms:  Three  dollars  added  to  cash  prices  on  six  or  twelve 
months  time  with  eight  per  cent,  interest.  In  August  the 
parties  agreed  to  deduct  five  dollars  from  the  selling  price 
of  each  drill,  and  in  November,  1881,  defendant  fixed  the 
price  for  the  year  1882,  the  same  as  at  the  close  of  the  previ- 
ous  year. 
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This  suit  was  brought  to  recover  compensation  for  taking 
care  of  the  drills  from  tlie  close  of  the  season  of  1881  until  they 
were  sold,  and  for  the  discount  from  the  net  price  on  account  of 
shrinkage  in  value  as  stipulated  in  the  clause  of  the  contract 
above  set  out.  A  trial  was  had  before  a  jury  resulting  in  a 
verdict  and  judgment  in  favor  of  defendant  for  $6,253.53, 
from  which  plaintiff  in  error  prosecutes  a  writ  of  error  to  this 
court,  and  assigns  numerous  errors. 

On  the  trial  of  the  cause  the  court,  at  the  instance  of  de- 
fendant in  error,  gave  to  the  jury  the  following  instruction: 

"If  the  jury  find  from  the  evidence  and  the  instructions  in 
this  case  that  the  contract  sued  on  remained  in  full  force  and 
effect  as  to  the  drills  manufactured  in  1881,  and  that  seven  hun- 
dred and  seventy  of  those  drills,  or  any  other  number  of  them, 
remained  unsold  by  the  defendant  at  the  commencement  of 
this  suit,  and  that  there  had  been  a  shrinkage  in  the  value  of 
the  drills  so  unsold  below  their  net  price,  then  the  defendant  is 
liable  to  the  plaintiff  in  this  suit  for  such  shrinkage,  and  the 
jury  will  allow  to  the  plaintiff  whatever  they  may  find  from 
the  evidence  was  the  value  of  such  shrinkage." 

This  instruction  ignores  the  important  fact  that  546  drills 
were  sold  in  1882  by  plaintiff  in  error  and  his  agents  at  the 
prices  fixed  by  defendant  in  error  for  their  sale  in  that  year, 
and  that  therefore  no  loss  was  sustained  bv  reason  of  their 
shrinkage  in  value.  By  the  express  terms  of  the  contract  de- 
fendant in  error  was  to  fix  the  prices  at  which  the  drills  should 
be  sold.  The  prices  for  sales  in  1882  were  fixed  by  him  in  the 
fall  6f  1881,  before  the  end  of  that  business  year,  and  were 
to  be  the  same  as  for  1881,  and  no  evidence  tends  to  show  that 
a  single  drill  was  sold  below  the  price  on  account  of  shrinkage 
or  depreciation  in  value. 

But  defendant  in  error  contends  that  the  drills  sold  by 
plaintiff  in  error  and  his  agents  in  1882  were  new  drills, 
made  that  year,  and  not  the  ones  that  had  been  carried  over 
from  1881.  By  the  contract,  plaintiff  in  error  was  to  give 
a  written  order  for  tlie  manufacture  of  all  the  drills  to  be  sold 
by  him,  and  it  was  only  on  such  as  he  should  order  and  fail  to 
sell  during  the  year  that  he  was  to  be  responsible  for  shrink- 
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age,  and  defendant  in  error  had  no  right,  either  morally  or 
legally,  to  continne  in  store  at  his  expense,  drills  manufactured 
on  his  order,  and  send  him  and  his  agents  drills  which  he  had 
not  ordered  or  agreed  to  sell,  without  his  consent,  and  the 
record  shows  no  consent  on  his  part  to  any  such  arrange- 
ment. 

The  next  instruction  given  for  defendant  in  errorMnformed 
the  jury  that  the  770  drills  made  in  1881  and  not  sold  at  the 
end  of  that  year,  were  to  be  stored  and  kept  at  the  expense  of 
plaintiff  in  error,  and  that  if  defendant  in  error  kept  and 
stored  them,  or  any  of  them,  or  bestowed  labor  and  care  on 
them,  or  expended  money  to  protect  them  from  injury,  he  was 
entitled  to  recover  therefor.  This  instruction  wholly  ignores 
the  well  established  fact  that  at  the  close  of  1881,  of  the  770 
drills  made  that  year,  325  were  in  the  hands  of  the  agents  of 
plaintiff  in  error  in  the  different  States  where  he  had  estab- 
lished agencies,  under  contracts  to  care  for  and  store  them  at 
the  expense  of  the  agents,  which  was  done  so  far  as  the  evi- 
dence shows.  Notwithstanding  these  drills  in  the  hands  of 
plaintiff's  agents  never  cost  defendant  in  error  a  dollar  for  their 
storage,  so  far  as  the  evidence  shows,  it  is  highly  probable  that 
the  jury  under  this  instruction  charged  the  storage  of  the 
whole  770  against  plaintiff  in  error. 

These  reasons,  as  well  as  the  fact  that  the  evidence  in  the 
case  seems  loose  and  unsatisfactory  to  support  so  large  a  ver- 
dict, have  led  us  to  the  conclusion  that  this  cause  should  be 
again  submitted  to  a  jury  under  instructions  more  carefully 
guarded. 

Judcrment  reversed  and  cause  remanded. 

Keversed  and  remanded. 
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Samuel  C.  Wagener  et  al. 

V. 

Thomas  Richards,  use,  etc. 

Pbactice — Record  must  be  certified  under  seal. — ^Where  what 
purports  to  be  the  record  in  a  case  is  not  certified  under  the  seal  of  the  trial 
court,  it  is  a  nullity. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding.    Opinion  filed  January 

22, 1884. 

Mr.  J.  C.  EssiGK,  for  appellants. 

Pee  Curiam.  What  purports  to  be  the  record  filed  in  this 
case  is  not  certified  under  the  seal  of  the  trial  court,  and  is 
therefore  a  nullity,  as  has  been  repeatedly  held  by  both  the 
Supreme  Court  and  this  court.  Cowhick  v.  Gunn,  2  Scam. 
417;  Morse  v.  Williams,  4  Scam.  285;  Day  v.  City  pf 
Clinton,  5  Brad  well,  605;  Mason  v.  Gibson,  13  Brad  well, 
463. 

The  appeal  is  dismissed  at  cost  of  appellants  with  pro- 
cedendo. 

Appeal  dismissed. 


William  W.  Ives 

'Hb389l 
V.  61    581' 

Alice  Hulce. 

1.  Bill  of  bale— Who  may  question  validity.— Only  those  who  are 
creditors  at  the  time  of  the  execution  of  a  hill  of  sale  can  question  its  valid- 
ity. Such  transactions  are  only  void  as  to  prior  and  not  as  to  subsequent 
creditors. 

2.  Delivery. — Considering  the  character  of  the  property  purchased, 
and  the  possession  as  taken  by  appellee,  the  court  is  of  opinion  that  there 
was  a  sufficient  delivery  to  make  the  sale  good  as  against  creditors  and  sub- 
sequent purchasers. 
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Appeal  from  the  Circuit  Court  of  McLean  count}';  the  Hon. 
O.  T.  Reevbs,  Judge,  presiding.  Opinion  filed  January  22, 
1884. 

Messrs.  Herrtck,  Lucas  &  Spencer,  for  appellant;  that 
all  sales  of  chattels  where  the  possession  is  permitted  to  re- 
main with  the  vendor  are  fraudulent  per  se,  and  void  as  to 
creditors  and  subsequent  purchasers  unless  the  retaining  of 
the  possession  be  consistent  with  the  deed,  cited  Thornton  v. 
Davenport,  1  Scam.  297;  Kitchell  v.  Bratton,  1  Scam.  300; 
Bhines  v.  Phelps,  3  Gilm.  455;  Thompson  v.  Tech,  21  111, 
73;  Dexter  V.  Parkins,  22  111.  143;  Lewis  v.  Swift,  54  111. 
436;  Teckner  v.  McClelland,  84  111.  471;  Allen  v.  Carr,  85 
111.  388;  Razier  v.  Williams,  92  111.  189. 

Mr.  W.  E.  Hughes,  for  appellee;  cited  Brown  v.  Riley,  22 
111.  45;  Wright  v.  Grover,  27  111.  426;  Hart  v.  Wing,  44 
111.  141;  May  v.  Tallman,  20  111.  443;  Straus  v.  Minzes- 
heimer,  78  111.  492. 

Per  Curiam.  This  was  an  action  of  replevin  commenced 
before  a  justice  of  the  peace  by  appellee  against  appellant,  to 
recover  possession  of  certain  show  cases  and  fixtures  claimed 
by  appellee  as  her  property. 

The  property  had  been  levied  on  by  appellant,  a  constable, 
as  the  property  of  Margaret  J.  Pifield,  under  certain  writs  of 
attachment  issued  against  her.  The  property  not  having  been 
obtained  under  the  writ  of  replevin,  the  suit  was  prosecuted 
under  the  statute,  as  an  action  of  trover,  and  on  appeal  to  the 
circuit  court  a  judgment  was  obtained  by  appellee  for  $175, 
to  reverse  which  appellant  brings  the  case  to  this  court. 

For  several  years  prior  to  the  occurrences  resulting  in  this 
litigation,  Margaret  J.  Fi&eld  had  been  engaged  in  the  mil- 
linery business,  and  had  in  her  employment  in  her  store  or 
shop  her  daughter  Alice  Hulce.  On  the  29th  of  November, 
1881,  she  borrowed  of  her  daughter  $175,  and  executed  to  her 
an  absolute  bill  of  sale  of  the  property  in  controversy,  con- 
sisting of  lockers,  mirrors,  tables,  show  cases,  carpets,  desk 
and  fixtures  of  a  millinery  establishment     The  mother  and 
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daughter  continned  in  the  occupation  of  the  shop  as  before, 
and  under  an  agreement  made  at  the  time  of  the  sale  the 
property  purchased  was  rented  to  the  mother  to  be  used  by 
her  in  carrying  on  her  business  at  three  dollars  a  month. 
Some  of  the  articles  purchased  could  have  been  removed,  but 
other  articles,  sucli  as  the  lockers,  which  were  higli  show  cases 
and  built  in  the  room,  could  not,  without  being  torn  in  pieces. 

On  the  evening  of  the  execution  of  the  bill  of  sale,  appellee 
took  the  key  of  the  store  and  afterward  remained  there  work- 
ing with  and  for  her  mother  as  one  of  the  milliners.  On  the 
20th  of  January,  1882,  the  property  in  question  was  levied  on 
under  writs  of  attachment  issued  against  Margaret  J.  Fiiicld 
and  afterward  sold  to  satisfy  the  same.  It  is  claimed  by  ap- 
pellant that  the  possession  of  the  property  was  permitted  to 
remain  with  Mrs.  Fifield,  and  therefore  the  sale  was  fraudu- 
lent perse  and  void  as  to  creditors  and  subsequent  purchasers. 

We  are  not  prepared  to  hold,  considering  the  character  of 
the  property  purchased  and  the  possession  as  taken  by  ap- 
pellee, that  there  was  not  a  sufficient  delivery  to  make  the 
sale  good  as  against  creditors  and  subsequent  purchasers. 
But  if  it  be  conceded  that  such  delivery  was  not  sufficient, 
still  none  but  those  who  were  creditors  at  the  time  of  the  exe- 
cution of  the  bill  of  sale  can  question  its  validity.  Such 
transactions  are  only  void  as  to  prior,  and  not  as  to  subse- 
quent creditors.     Wooldridge  v.  Gage,  68  111.  159. 

The  fatal  weakness  of  appellant's  case  is  that  the  record 
fails  to  show  that  Gorton,  Chapman  &  Co.,  or  any  others  whose 
executions  or  attachments  were  in  the  hands  of  appellant, 
and  were  levied  on  the  property  in  controversy  on  the  20th 
and  26th  of  January,  1882,  were  creditors  of  Margaret  J. 
Fifield  when  she  executed  the  bill  of  sale  to  appellee  on  the 
29th  of  November,  1881. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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City  of  Mattoon 

V. 

Habby  E.  Holmes. 

Practice.— Where  appellee  filed  a  printed  brief  in  support  of  his  motion 
to  dismiss  the  appeal,  which  motion  was  oven-uled,  and  no  brief  going  to 
the  merits  of  the  case  was  filed  by  appellee,  and  those  filed  by  appellant  at 
the  time  of  docketing  the  case  remained  wholly  unanswered,  the  judgment 
of  the  court  below  was  reversed,  and  the  cause  remanded  for  appellee  *s 
failure  to  comply  with  the  rules  of  the  court 

Appeal  from  the  County  Court  of  Coles  county;  the  Hon. 
Chables  Bennett,  Judge,  presiding.  Opinion  tiled  January 
22,  1884. 

Mr.  Thomas  L.  McGeath,  for  appellant 

Messrs.  Cbaig  &  Cbaio,  for  appellee. 

Per  Curiam.  This  suit  was  regularly  placed  upon  the 
docket,  and  appellant's  abstracts  and  brief  were  tiled  on  the 
20th  day  of  November,  1883.  On  the  21st  day  of  the  same 
month,  appellee  entered  a  special  appearance,  and  moved  this 
court  to  dismiss  the  appeal,  filing  a  printed  brief  in  support 
of  his  motion,  to  which  appellant  filed  a  printed  reply.  On 
December  4th,  after  full  consideration  of  the  motion,  the  same 
was  overruled.  Since  then,  no  brief  going  to  the  merits  of 
the  ca^e  has  been  filed  by  appellee,  and  those  filed  by  appel- 
lant at  the  time  of  docketing  the  case  remain  wholly  unan- 
swered. For  this  failure  to  comply  with  the  rules  of  this 
court,  the  judgment  of  the  court  below  will  be  reversed  and 

the  cause  remanded. . 

Eeversed  and  remanded. 
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George  F,  Forney 

V. 

John  M,  Thompson. 

1.  When  judgment  wtll  be  rbtbbsbd. — ^Two  things  are  required  to 
reverse  a  judgment:  first,  that  manifest  error  has  intervened  in  the  pro- 
ceedings of  the  court  below,  and  second,  that  such  error  has  operated  prej- 
udicially to  the  party  complaining  of  it.  When  either  of  these  requisites 
is  wanting  the  judgment  may  be  affirmed. 

2.  Instructions — Verdict  undisturbed. — Although  the  instructions 
given  on  behalf  of  both  parties  were  argumentative,  contradictory  and 
misleading,  yet  as  the  court  is  of  opinion  that  appellee  was  entitled  to  a 
larger  verdict  than  the  jury  gave  him,  and  appellant  having  failed  to  show 
that  he  has  been  wronged  by  the  verdict,  the  judgment  is  affirmed. 

Appeal  from  the  County  Court  of  Ford  county;  the  Hon.  H. 
P.  Keaoh,  Judge,  presiding.     Opinion  filed  January  22, 1884. 

Messrs.  Tipton  &  Moffett,  for  appellant. 

Mr.  A.  Sample,  for  appellee. 

Per  Curiam.  We  deem  it  proper  to  say  in  this,  case  that 
in  afBrining  the  judgments  of  the  trial  courts,  this  court 
is  not  to  be  understood  as  adopting  every  proposition  of  law 
that  may  be  given  to  the  jury  by  way  of  instructions  in 
any  given  case.  Two  things  are  required  to  reverse  a  judg- 
ment: first,  that  manifest  error  has  intervened  in  the  pro- 
ceedings of  the  court  below;  secondly,  such  error  must  have 
operated  prejudicially  to  the  party  complaining  of  it.  'When 
either  of  these  requisites  is  wanting,  the  judgment  may  be  af- 
firmed. In  this  case  the  instructions  given  to  the  jury  on 
behalf  of  both  parties,  upon  the  questions  as  to  whether  or 
not  there  had  been  any  warranty  of  the  machine  sold, 
whether  or  not  there  had  been  any  breach  of  such  warranty, 
and  what  was  the  proper  measure  of  damages  resulting  from 
such  breach,  were  so  numerous,  so  argumentative,  so  inartifi- 
cially  drawn  and  so  contradictory  of  each  other,  that  they 
could  only  serve  to  confuse  rather  than  enlighten  the  jury 
upon  the  law  of  the  case. 
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Upon  looking  into  the  evidence  we  can  not  see  that  any  in- 
justice has  been  done  appellant  by  the  verdict.  Theqnestion 
as  to  whether  or  not  the  sale  was  absolute  or  only  conditional 
was  properly  left  to  the  jur}',  upon  instructions  fully  as  favor- 
able to  him  as  he  could  have  asked.  That  fact  being  found 
against  him,  the  next  one  was  whether  or  not  there  had  been 
a  warranty  and  a  breach  of  it.  Upon  this  point  the  jury  evi- 
dently found  in  his  favor,  but  we  think  wholly  without  suffi- 
cient evidence.  The  words  spoken  of  at  the  time  of  the  sale 
do  not  amount  to  a  warranty.  The  jury  deducted  from  the 
contract  price  a  larger  sum  on  account  of  a  breach  of  the 
warranty  than  appellee  proved  he  had  been  damaged  by  a 
failure  upon  appellant's  part  to  cut  the  oats  according  to  con- 
tract. We  are  therefore  of  opinion  that  appellee  was  enti- 
tled to  a  larger  verdict  than  the  jury  gave  him.  Upon  any 
view  that  can  be  taken  of  the  case,  appellant  having  failed  to 
show  that  he  has  been  wronged  by  the  verdict,  the  judgment 
will  be  aflSrmed. 

Judgment  affirmed. 


Chicago  and  Alton  Railway  Company 

V. 

Abraham  Buck. 

1.  Railroad  fences — Fastenings  to  gates. — A  railroad  company  is 
not  required  to  fasten  gates  to  railroad  fences  so  that  it  is  impossible  for 
stock  to  open  them  under  any  and  all  circumstances.  It  has  a  right  to  use 
the  fastenings  commonly  adopted  in  the  country  by  persons  reasonably  pru- 
dent and  careful,  and  regarded  by  them  as  safe,  for  the  purpose. 

2.  Negligence — Duty  op  injured  party. — The  law  imposes  upon  a 
party  injured  from  another's  breach  of  contract  or  tort,  the  active  duty  of 
making  reasonable  exertions  to  render  the  injury  as  light  as  possible.  If,  by 
his  negligence  or  willfulness,  he  allows  the  damages  to  be  unnecessarily  en- 
hanced, the  increased  loss,  that  which  was  avoidable  by  the  performance  of 
his  duty,  falls  upon  him. 

3.  Same. — In  all  cases  where  one  sees  the  gate  of  his  neighbor  open, 
the  latch  insecure,  a  board  off  the  fence,  or  any  other  defect  wliich  can  be 
at  once  remedied  without  any  considerable  cost  or  labor,  and  his  own  stock 
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is  liable  by  reason  thereof  to  escape  from  his  premises  and  receive  injury,  it 
is  his  duty  to  protect  himself  against  the  threatened  danger  by  closing  the 
open  gate,  securing  the  defective  fastening,  nailing  on  the  loose  boai*d,  or 
otherwise  securing  himself  against  the  threatened  loss. 

4.  Weight  of  evidence.— The  affirmative  of  the  issue  to  show  negli- 
gence of  api>ellant's  servants  in  managing  the  locomotives  and  train  was 
upon  appellee,  but  as  the  weight  of  the  evidence  was  so  clearly  with  appel- 
lant as  to  show  that  the  jury  have  done  manifest  injustice,  the  judgment 
IB  reversed. 

APPEA.L  from  the  Circuit  Court  of  Looran  county;  the  Hon. 
G.  W.  Herdman,  Judge,  presiding.  Opinion  filed  February  5, 
1884. 

Meftsrs.  Bltnn  &  HoBLrr,  for  appellant;  that  where  stock 
are  killed  on  a  railroad  track,  if  the  company  has  maintained 
proper  fences,  the  rate  of  speed  at  which  its  trains  are  moving 
has  nothing  to  do  with  the  question  of  responsibility,  cited 
C,  B.  &  Q.  R  R  Co.  V.  Lee,  68  111.  576;  White  v.  K  &  B. 
R  Ry.  Co.,  15  Hun,  333;  Such  v.  C.  &  C.  R  R  Co.,  2  West. 
L.  M.  486;  C.  &  A.  Ry.  v.  Robinson,  9  Brad  well,  91. 

Messrs.  Beaoh  &  Hodnett,  for  appellee;  that  the  gates  and 
bars  at  farm  crossings  are  part  of  the  fence  that  railroad 
companies  are  bound  to  keep  up  under  the  statute,  cited 
Great  West.  R  R.  Co.  v.  Helm,  27  111.  199;  I.  C.  R  R  Co. 
V.  Arnold,  47  111.  173;  C.  &  N.  W.  Ry.  Co.  v.  Harris,  64 
111.  528. 

A  railroad  company  is  liable  for  killing  stock  if  killing 
could  be  avoided  by  the  exercise  of  ordinary  care  and  dili- 
gence: Shuman  v.  I.  &  St.  L.  R  R.  Co.,  11  Bradwell,  472; 
R  R,  I.  &  St  L.  R  R.  Co.  V.  Lewis,  58  111.  49;  R  R,  L  & 
St.  L.  R  R  Co.  V.  Irish,  72  111.  404;  R  R,  L  &  St.  L.  R  R 
Co.  V.  Rafferty,  73  111.  59. 

Unless  manifestly  against  the  weight  of  the  evidence,  the 
verdict  will  not  be  disturbed:  Crain  v.  Wright,  46  111.  107; 
Wolbrecht  v.  Baumgarten,  26  111.  291;  Chittenden  v.  Evans, 
48  111.  52;  Calvert  v.  Carpenter,  96  111.  63. 

HiGBEE,  J.  This  was  a  suit  brought  in  the  Logan  Circuit 
Court  by  Abraham  Buck  against  the  appellant  railroad  com- 
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pany,  to  recover  damages  for  the  loss  of  several  horses,  alleged 
by  him  to  have  been  killed  by  the  carelessness  of  the  ser- 
vants  of  the  company  in  operating  its  trains  of  cars  on  Its 
road.  The  trial  was  before  a  jury,  resulting  in  a  verdict  and 
judgment  against  appellant,  from  which  an  appeal  is  prose- 
cuted to  this  court,  and  a  reversal  asked,  mainly  upon  the 
ground  that  the  verdict  was  against  the  evidence  in  the  ease. 

Mr.  Buck  was  the  owner  of  a  farm,  through  which  tlie 
track  of  appellant's  road  lay.  On  one  side  of  the  road  was  a 
pasture  separated  from  the  right  of  way  by  a  fence  belonging 
to  the  railroad  company,  and  near  to  his  house  was  a  gate, 
leading  out  of  the  pasture  to  a  farm  crossing,  constructed  for 
the  use  of  the  farm.  About  eight  o'clock  on  Saturday  night, 
October  21,  1882,  appellee  had,  running  in  his  pasture, 
twenty-two  head  of  horses;  between  that  time  and  six  o'clock 
the  next  morning,  tlie  horses  had  escaped  through  the  gate 
onto  the  railroad  track,  and  four  of  them  were  so  badly 
injured  that  they  had  to  be  killed. 

The  first  ground  upon  which  it  is  claimed  that  appellant 
is  liable  for  the  injury  to  the  stock  is,  that  the  fastenings  on 
the  gate  were  not  sufficient  to  prevent  the  horses  from  open- 
ing the  same  and  going  onto  the  track.  There  was  no  com- 
plaint of  the  sufficiency  of  the  fences,  and  appellee  himself 
testified  that  the  same  gate  through  which  the  horses  passed, 
had  stood  at  that  farm  crossing  since  1866.  The  only  defect 
complained  of,  was  the  manner  of  fastening  the  gate.  This 
was  done  with  an  iron  hook,  attached  to  the  gate  at  one  end, 
and  the  other  hooked  into  an  iron  staple  driven  into  a  large 
oak  post.  Appellee  says,  *' there  were  two  staples  on  the 
post  with  a  latch  on  the  gate  to  hook  into  them,  one  lower 
down  than  the  other;  when  hooked  in  the  upper  one,  it  drew 
the  gate  nearly  up  against  the  post." 

He  says  "  it  had  a  little  over  an  inch  play,  perhaps  an  eighth 
of  an  inch  over;  and  I  think  stock  could  get  the  gate  open  by 
rubbing  against  it  and  getting  the  hook  out;  I  mean  by  rub- 
bing and  striking  against  the  hook.  A  horse  could  lift  it  out 
by  getting  hold  of  it  with  his  teeth."  By  other  evidence  it 
appears,  that  in  order  to  fasten  the  hook  into  the  staple  it 
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was  necessary  to  raise  it  ap,  and  it  conld  only  be  unfastened 
by  lifting  the  gate  up  to  get  the  hook  out  of  the  staple  in  the 
post.  It  seems  that  appellee  and  his  family  were  in  the  con- 
stant habit  of  passing  through  this  gate.  He  passed  through 
it  the  evening  before  the  accident,  and  his  hired  man,  Mr. 
Former,  went  through,  between  seven  and  eight  o'clock,  and 
fastened  the  hook,  and  the  gate  was  closed  the  next  morning. 
It  does  not  appear  just  how  long  these  fastenings  had  been 
used,  but  evidently  for  several  years  before  the  horses  were 
injured,  with  the  slight  change  that  this  hook  was  set  just 
above  another  that  had  been  formerly  used.  And  even  after 
the  horses  were  killed,  the  same  fastenings  seem  to  have  been 
used  for  more  than  six  mouths,  without  any  change  or  com- 
plaint by  appellee. 

A  short  time  before  the  horses  were  killed,  the  fence  re- 
pairer of  the  road  was  engaged  in  repairing  the  fence,  and 
called  on  Mr.  Buck  to  point  out  any  repairs  needed  on  the 
line  of  this  fence,  which  he  did,  and  the  repairs  were  made; 
but  he  did  not  speak  of  the  gate  or  the  fastening  as  needing 
any  repairs.  From  all  this  evidence,  we  are  satisfied  that 
both  the  employes  of  the  road,  whose  duty  it  was  to  keep  the 
fences  in  repair,  and  Mr.  Buck,  regarded  the  fastenings  to 
the  gate  sufficient,  under  ordinary  circumstances,  to  turn  stock. 
Had  Mr.  Buck  regarded  them  as  unsafe  and  his  stock  in  dan- 
ger, it  is  strange  that  no  complaint  was  heard  from  him,  and 
still  more  so,  that  he  did  not  mention  the  fact  to  the  fence 
repairer  when  called  upon  for  that  purpose. 

It  is  not  shown  whether  the  gate  was  opened  in  the  night 
by  the  horses  or  by  some  person  who  had  passed  through.  In 
the  whole  sixteen  years  it  had  been  there,  it  had  never  been 
opened  by  stock,  so  far  as  the  evidence  sliows. 

The  company  was  not  required  to  fasten  the  gate  so  that  it 
was  impossible  for  stock  to  open  it  under  any  and  all  circum- 
stances. It  had  a  right  to  use  the  fastenings  commonly 
adopted  in  the  country  by  persons  reasonably  prudent  and 
careful,  and  regarded  by  them  as  safe,  for  the  purpose.  It  is 
not  likely  that  many  gates  could  be  found  in  city  or  country, 
fastened  with  latch  or  hook,  that  it  would  be  impossible  to 
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open  by  the  nose  or  teeth  of  a  horse  if  dexteronslj  applied 
for  that  purpose.  To  hold  that  the  company  must  provide 
against  such  contingencies,  would  be  to  adopt  a  standard  of 
diligence  that  would  make  it  an  insurer  of  the  sufficiency 
of  its  fences  under  all  circumstances.  This  the  law  does  not 
require. 

But,  admit  that  the  fastening  on  the  gate  was  so  clearly 
dangerous  as  to  ciiarge  the  servants  of  appellant  with  notice 
of  that  fact,  and  made  it  their  duty  tf>  repair  it,  that  fact  was 
necessarily  known  to  appellee  and  his  servants,  who  were  in 
the  constant  use  of  the  gate,  and  passed  through  it  and  used 
the  fastening  only  the  night  before  the  horses  were  killed. 
Had  he  no  duty  to  perforin?  Could  he,  knowing  the  danger- 
ous condition  of  the  gate,  and  that  his  twenty-two  head  of 
horses  were  liable  at  any  moment  to  open  it  and  go  upon  the 
track  and  be  exposed  to  injury  from  passing  trains,  sit  quietly 
by  and  rely  upon  the  law  to  compensate  him  for  any  injury 
that  might  be  done  his  stock?  On  the  contrary,  the  law  im- 
poses upon  a  party  injured  from  another's  breach  of  contract 
or  tort  the  active  duty  of  making  reasonable  exertions  to 
render  the  injury  as  light  as  possible.  If,  by  his  negligence 
or  willfulness,  he  allows  the  damages  to  be  unnecessarily  en- 
hanced, the  increased  loss,  that  which  was  avoidable  by  the 
performance  of  his  duty,  falls  upon  him.  Sutherland  on 
Damages,  Vol.  — ,  p.  148.  In  an  action  for  damages  result- 
ing from  the  alleged  injury  to  crops  tlirough  default  of  the 
defendant  in  not  building  or  repairing  a  fence,  or  his  tortious 
opening  of  the  same,  where  the  party  suflFering  from  the  injury 
is  aware  of  the  fact  and  the  cause,  and  that  by  a  little  timely 
labor  and  expense  the  damages  could  be  avoided,  the  law  im- 
poses the  duty  on  him  to  stay  the  injury,  when  he  is  in  a 
favorable  situation  to  do  it,  and  enforces  the  duty  by  confining 
his  redress  for  the  injury  to  compensation  for  the  necessary 
and  proper  means  of  prevention.  Id.  p.  150;  Andrews  v. 
Jones,  36  Tex.  149;  Campbell  v.  Miltenberger,  26  La.  An. 
72;  Loker  v.  Damon,  17  Pick.  284;  Fisher  v.  Gachel,  40  Mo. 
475;  Waters  v.  Brown,  44  Mo.  302. 

If  the  gate  did  not  appear  to  appellee  as  likely  to  endanger 
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the  Btock,  as  no  donbt  was  the  case,  then  the  servants  of  ap- 
pellant, who  had  far  less  opportunity  to  know,  were  not 
chargeable  with  notice  or  neglect  in  failing  to  repair;  but  if 
it  was  apparent  to  him  that  the  fastening  was  so  insecure  as 
to  endanger  the  horses,  he  had  it  in  his  power  to  have  secured 
it  until  notice  could  be  given,  and  in  the  absence  of  appel- 
lant's servants  it  was  his  duty  to  have  done  so.  This  he 
could  have  done  without  any  considerable  labor  or  expense. 
A  nail  over  the  latch,  a  rope  tied  around  the  bar  of  the  gate 
and  the  post,  and  perhaps  other  means  not  more  expensive, 
would  have  avoided  the  apparent  danger  and  averted  the  in- 
jury he  now  sues  for.  It  can  not  be  that  the  law  will  com- 
pensate a  person  for  damages  foreseen  by  him  and  which  can 
be  prevented  with  trifling  exertion  or  expense;  and  we  think 
it  may  be  laid  down  as  a  safe  rule,  that  in  all  cases  where  one 
sees  the  gate  of  his  neighbor  open,  the  latch  insecure,  a  board 
off  of  the  fence,  or  any  other  defect  which  can  be  at  once  reme- 
died without  any  considerable  cost  or  labor,  and  his  own 
stock  is  liable  by  reason  thereof  to  escape  from  his  premises 
and  receive  injury,  it  is  his  duty  to  protect  himself  against 
the  threatened  danger  by  closing  the  open  gate,  securing  the 
defective  fastening,  nailing  on  the  loose  board,  or  otherwise 
securing  himself  against  the  anticipated  loss. 

It  is  next  contended  by  appellee  that  assuming  that  his 
horses  were  on  the  railroad  track  without  the  fault  of  appel- 
lant, he  is  entitled  to  recover  the  value  of  his  horses,  killed 
because  of  the  negligence  of  appellant's  servants  in  managing 
the  locomotive  and  train  after  the  horses  came  onto  the  track. 

The  evidence  on  this  subject  is  voluminous,  and  as  the  case 
must  go  before  another  jury  we  forbear  discussing  it  in  detail. 
No  witness  saw  the  accident,  and  appellee,  to  sustain  the  alle- 
gation of  negligence,  relies  wholly  on  circumstantial  evidence, 
consisting  in  the  appearance  of  the  tracks  of  the  horses,  the 
manner  in  which  they  were  thrown  from  the  track,  and  the 
marks  on  the  ground  at  and  near  the  place  where  the  accident 
occurred.  It  is  contended  from  these  indications  that  the 
train  that  strnck  the  horses  was  going  north,  and  that  these 
evidences  tend  to  show  tliat  they  were  struck  after  they  had 
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been  chased  a  considerable  distance,  at  a  place  where  the  view 
of  the  track  was  unobstructed,  and  that  with  ordinary  care  the 
employes  of  the  road  should  have  seen  the  horses  in  time  to 
,  have  saved  them. 

On  tlie  other  hand,  but  three  trains  passed  north  after  the 
time  the  horses  were  known  to  have  been  in  the  pasture  in 
the  evening,  before  they  were  found  injured  the  next  morn- 
ing. The  first  was  a  freight  train,  No.  11,  which  passed  the 
place  of  the  accident  not  far  from  eleven  o'clock,  p.  m.  The 
next  was  the  regular  passenger  which  passed  between  twelve 
and  one  o'clock,  and  the  remaining  train  was  a  special,  carry- 
ing Gen.  Sherman  and  party,  which  passed  the  place  of  the 
accident  near  five  o'clock,  a.  m,,  running  at  a  rate  of  speed 
of  over  fifty  miles  an  hour.  The  engine  driver  of  each  of 
these  trains,  and  most  of  the  firemen  and  brakemen  of  each, 
were  put  upon  the  stand  as  witnesses,  and  each  and  all  testi- 
fied that  they  neither  saw  or  struck  any  stock  at  or  near  the 
place  named  that  night  It  is  in  proof,  however,  that  it  was 
foggy  and  dark  toward  morning,  and  that  it  was  impossible 
to  see  any  considerable  distance  ahead  by  the  head  light. 
Three  trains  passed  south  during  the  night;  the  employes  of 
two  of  them  testify  that  no  stock  was  struck  or  injured  by 
their  trains;  the  third  was  a  freight  that  passed  by  the  place 
of  the  accident  not  far  from  two-fifteen  a.  m.  The  engine 
driver  and  conductor  of  this  train  testified  that  their  train  ran 
into  a  drove  of  horses  near  the  place  of  the  accident  and 
knocked  one  or  more  ofif  from  the  track.  It  was  so  dark  that 
they  could  not  see  very  well  how  many  horses  were  hit.  By 
the  evidence  of  the  section  boss  there  were  no  other  horses 
injured  on  that  night  anywhere  near  that  place.  This  acci- 
dent the  engineer  reported  on  the  same  day  as  soon  as  he 
reached  the  end  of  his  division,  as  he  was  required  to  do  by 
the  rules  of  the  company,  and  the  same  was  forwarded  to  and 
received  by  the  proper  officer  of  the  road  at  Chicago. 

This  evidence  leaves  but  little  room  to  doubt  that  a  part 
if  not  all  of  the  horses  were  killed  by  this  train  and  the  en- 
gineer and  conductor  show  themselves  guilty  of  no  negligence 
in  the  management  of  their  train.      It  was  so  dark  that, 
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although  keeping  a  good  lookout,  they  could  not  see  the  horses 
iu  time  to  avoid  the  accident. 

It  is  hardly  necessary  to  refer  to  the  freight  train  spoken  of 
by  Abram  Kicodemus,  as  it  is  clearly  shown  that  he  was 
mistaken. 

The  employes  of  the  special  train  testify  that  they  were 
keeping  a  close  watch  and  saw  no  horses;  but  dark  as  it  was, 
and  running  at  the  rate  of  speed  they  were,  and  which  they 
had  a  perfect  right  to  do,  so  far  as  appellee  was  concerned,  it 
is  not  impossible  that  all  four  of  the  horses  might  have  been 
killed  by  it  just  where  they  were  found  without  imputing 
iiegh'gence  to  the  servants  of  appellant. 

The  affirmative  of  the  issue  to  show  negligence  was  on  ap- 
pellee, while  the  great  weight  of  the  evidence  was  so  clearly 
with  appellant  as  to  show  that  the  jury  have  done  manifest 
injustice,  for  which  reason  the  judgment  is  reversed  and  the 
cause  remanded.  ^^^rf^^A  and  remanded. 


Wabash,  St.  Louis  <fe  Pacific  Railway  Company 

V. 

Emanuel  B.  Deardorff,  by  next  friend,  etc.* 

1.  Nboligence— Hazards  ikcidsnt  to  sbrvicb.— Action  against  a 
railroad  company,  by  a  brakeman,  for  an  iigory  received  while  coupling 
cara.  The  sole  and  only  negligence  charged  was  in  permitting  iron  to  pro- 
ject over  tl.  end  gate  of  the  cars.  The  evidence  showed  that  it  was  custom- 
ary to  load  cars  with  railroad  iron  in  this  manner;  that  for  two  years  prior 
to  the  accident,  iron  had  thus  been  loaded  on  the  cars  in  the  yards  where 
appellee  was  employed,  and  no  accident  had  happened;  that  no  one  knew 
the  manner  of  loading  the  cars  better  than  appellee,  and  those  Rkilled  in 
the  business  testified  that  cars  so  loaded  are  constantly  coupled  without 
accident  Held,  that  appellee  must  of  necessity  have  known  when  he 
accepted  the  position  that  he  was  liable  at  any  and  all  times,  when  on  duty, 
to  be  called  upon  to  make  couplings  of  cars  loaded  in  this  manner,  and  when 
he  entered  the  service  he  assumed  this  as  well  as  all  other  hazards  of  the  or- 
dinary perils  incident  to  the  service;  that  appellee  failed  to  exercise  the  care 
and  caution  which  the  situation  required. 

•  Two  cases. 

Vol.  XIT.   26 
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2.  Fellow  servants — Instructions. — Whether  the  perRon  injured,  and 
the  persons  by  whose  negligence  the  injury  is  alle^^d  to  have  occurred,  are 
fellow  servants  of  the  same  master,  is  a  question  of  fact  to  be  found  by  the  jury 
from  all  the  evidence  in  a  given  case,  and  not  a  question  of  law  for  the  deter- 
mination of  the  court. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding.  Opinion  filed  February  5, 
1884. 

Messrs.  Cbea  &  Ewino  and  Messrs.  Outten  &  Vail,  for 
appellant;  that  the  railroad  company  was  not  guilty  of  negli- 
gence in  loading  its  cars  in  the  manner  it  did,  cited  Atchison, 
T.  &  S.  F.  Ey.  Co.  v.  Plunket,  25  Kan.  188;  Day  v.  T.  C.  S. 
&  D.  Ey.  Co',  42  Mich.  623;  Baldwin  v.  C.  E.  1.  &  P.  E.  E. 
Co.,  60  la.  680;  Mich.  C.  R  R  Co.  v.  Smithson,  46  Mich. 
212;  I.  B.  &  W.  Ey.  Co.  v.  Flanigan,  77  III.  365. 

As  to  non-liability  of  employer  for  the  risks  ordinarily  in- 
cident to  the  employment:  C.  &  T.  R  R  Co.  v.  Flanigan,  11 
Brad  well,  147;  Camp  Pt.  Mfg.  Co.  v.  Ballon,  71  111.  421;  Ladd 
V.  New  Bedford  R  R  Co.,  20  Am.  R  332;  Nayler  v.  C.  &  K. 
W.  Ey.  Co.,  6  Am.  &  Eng.  R  R  C.  460;  Ballon  v.  C.  &  N. 
W.  Ey.  Co.,  6  Am.  &  Eng.  R  R  C.  480;  Sykes  v.  Packer, 
99  Penn.  465:  Green,  etc.,  Co.  v.  Bresmer,  97  Penn.  103; 
Northern  Central  Ey.  Co.  v.  Hasson,  39  Legal  Intelligencer, 
442. 

As  to  fellow  servants:  Smith  v.  Flint,  etc.,  Ey.  Co.,  46 
Mich.  258;  C.  &  A.  R  R  Co.  v.  Murphy,  53  111.  336;  Valtez 
V.  O.  &  M.  R  R  Co.,  85  111.  600. 

Mr.  I.  A.  BucKiNGHAKand  Messrs.  Eldeidge  &  Hostetler, 
for  appellee;  as  to  fellow  servants,  cited  C,  R  I.  &  P.  R  R 
Co.  V.  Henry,  7  Bradwell,  322;  C.  &  N.  W.  Ey.  Co.  v.  Mo- 
randa,  93  111.  302. 

Higbee,  J.  By  agreement  of  parties  these  cases  are  to  be 
tried  together,  the  facts  relied  upon  for  a  recovery  being  the 
same  in  each. 

The  actions  were  brought  against  the  railroad,  the  one  by 
Emanuel  Deardorff,  a  minor,  in  his  own  name,  by  his  next 
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friend,  and  the  other  by  his  father,  to  recover  for  a  personal 
injury  received  by  the  said  Emanuel  in  coupling  cars  on  a 
side  track  of  appellant's  road. 

The  circumstances  of  ihe  injury  were,  that  on  the  night  of 
January  16, 1880,  a  freight  train  on  appellant's  road  left  Dan- 
ville for  Decatur.  On  the  way  the  rear  brakeman  became 
sick,  and  the  conductor  telegraphed  to  the  latter  place  for  a 
man  to  take  his  place  when  Emanuel  B.  Deardorff,  a  strong 
young  man  about  nineteen  years  of  age,  who  was  then,  and 
had  been  for  some  time  previous,  employed  by  the  company 
as  a  brakeman,  was  assigned  to  that  duty.  Before  the  train 
arrived  at  Decatur,  a  freight  train  from  the  east,  had  side 
tracked  near  the  east  end  of  the  7th  or  coal  track,  three  coal 
cars  belonging  to  the  Baltimore  and  Ohio  road,  loaded  with 
old  iron  for  Springfield.  The  iron  rails  were  longer  than  the 
cars  in  which  they  were  placed  and  one  end  rested  on  the  bot- 
tom of  the  car,  pressing  against  the  gate  at  that  end;  thence, 
at  an  angle  of  two  and  a  half  feet  in  thirty,  they  passed  over 
and  rested  on  the  gate  at  the  other  end,  projecting  from  a  foot 
and  a  half  to  two  feet  over  the  end  of  the  car.  About  two 
o'clock  A.  M.  the  train  arrived.  The  night  was  dark  and 
foggy,  and  DeardorflF  says  the  lamp  of  the  sick  brakeman, 
which  he  took  by  the  direction  of  the  conductor,  was  some- 
what smoked.  He  went  to  the  7th  track  to  make  the  coup- 
lings of  the  Springfield  cars,  opened  the  switch  and  gave  the 
engineer  the  signal  to  back  up,  and  then  went  to  the  place 
where  the  coupling  was  to  be  made;  did  not  notice  what  kind 
of  a  car  it  was  nor  that  the  iron  rails  extended  over  the  end; 
in  attempting  to  make  the  coupling  he  was  struck  in  the 
head  by  the  projecting  iron,  and  received  the  injury  com- 
plained of. 

The  first  count  of  the  declaration  in  each  case  charges  that 
the  company  was  guilty  of  negligence  in  permitting  its  ser- 
vants, engaged  in  a  different  department  of  its  service,  to  so 
load  the  iron  upon  its  cars  as  to  project  over  the  end  of  the  same. 

The  second  count  charges  the  negligence  to  consist  in 
receiving  from  other  railroad  companies  the  cars  so  negli- 
gently and  dangerously  loaded. 
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It  is  contended  by  appellant  that  the  evidence  wholly 
failed  to  sustain  the  charge  of  neglifi;ence  against  it;  that  the 
injury  received  by  Deardorff  was  the  result  of  his  own  negli- 
gence,  and  that  he  and  the  parties  who  loaded  the  cars  were 
fellow  servants,  and  for  these  reasons  no  recovery  could  be 
sustained  against  the  company. 

There  was  no  defect  in  the  cars  themselves  or  their  mode 
of  coupling.  The  sole  and  only  negligence  charged  was  in 
permitting  the  iron  to  project  over  the  end  gate  of  the  cars. 

It  is  shown  by  the  evidence  that  for  a  period  of  one  to  two 
years  before  the  injury  complained  of,  there  were  switched  in 
the  Decatur  yards  from  five  to  six  hundred  cars  daily.  The 
manner  of  shipping  railroad  iron  was  almost  entirely  on  flat 
and  coal  cars,  and  for  a  period  of  three  years  before  the  acci- 
dent to  Deardorff,  there  were  from  fifteen  to  twenty  such  cai-s 
daily,  on  an  average,  passed  through  the  yard  loaded  with 
such  iron.  Sometimes  box  cars  and  stock  cars  were  used  tor 
the  purpose,  but  in  all  kinds  of  cars  used,  whether  box,  stock, 
flat  or  coal  cars,  the  iron  was  longer  than  the  car  and  would 
project  over  the  end  of  the  car  and  the  coupling  had  to  be 
made  by  stooping  under  it.  The  testimony  of  persons  skilled 
in  the  business  shows  that  with  reasonable  care,  cars  loaded 
with  railroad  iron,  timbers  and  telegraph  poles  extending  over 
the  end,  are  constantly  coupled  without  accident.  Indeed,  no 
accident  from  this  cause  was  ever  known  to  have  happened  in 
the  Decatur  yards  prior  to  the  one  by  which  Deardorff  was 
injured.  This  manner  of  loading  cars  was  known  to  no  one 
better  than  to  Emanuel  B.  Deardorff.  He  was  a  braketnan, 
perfectly  familiar  with  the  business  done  in  the  yard  at  Deca- 
tur and  on  appellant's  road.  He  must  of  necessity  have 
known  when  he  accepted  the  position,  that  he  was  liable  at 
any  and  all  times,  when  on  duty,  to  be  called  upon  to  make 
couplings  of  cars  loaded  in  this  manner,  and  when  he  entered 
the  service  he  assumed  this  risk  as  well  as  all  other  ordinary 
perils  incident  to  his  service. 

We  are  also  of  the  opinion  that  the  party  injured  failed  to 
exercise  the  care  and  caution  which  the  situation  required.  It 
was  but  little  short  of  recklessness  to  attempt  to  make  the 
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coupling,  an  act  always  attended  with  more  or  less  danger, 
without  looking  at  the  car  to  be  coupled.  The  least  effort  on 
his  part  to  discover  his  danger  would  have  disclosed  it  to  him. 
If  he  failed  to  use  the  precaution  necessary  for  his  protection 
when  he  had  the  opportunity  to  do  so,  it  was  his  own  fault, 
and  though  attended  with  serious  consequences,  the  law  does 
not  hold  his  employer  liable  for  his  loss. 

For  these  reasons  the  court  erred  in  overruling  appellant^s 
motion  for  a  new  trial. 

The  court  also  erred  in  giving  to  the  jury  in  behalf  of  ap- 
pellees, instructions  1,  2,  3, 1  and  5.  They  tell  the  jury  that 
Emanuel  B.  Deardorff  was  not  a  fellow  servant  with  certain 
other  persons  by  whose  negligence  he  claims  to  have  been 
injured.  In  this  the  instructions  invaded  the  province  of  the 
jury.  Whether  the  person  injured,  and  the  persons  by  whose 
negligence  the  injury  was  alleged  to  have  occurred,  were  fellow 
servants  of  the  same  master,  was  a  question  of  fact  to  be  found 
by  the  jury  from  all  the  evidence  in  the  case,  and  not  a 
question  of  law  for  the  determination  of  the  court  The  legal 
deiinition  of  fellow  servants  may  be  given  by  the  court  to  the 
jury  in  an  instruction,  but  whether  tiie  proof  brings  a  partic- 
ular case  vnthin  the  definition  is  a  question  of  fact  for  the  jury. 
L  &  St  L.  R  S.  Co.  V.  Morgenstern,  106  IlL  216. 

Judgment  reversed  and  cause  remanded. 


A:i!n>REw  Chribmak 

V. 

Garr  et  al. 

1 .  VBBmcT  AG  AnrsT  sviDSNCE. — As  plaintiff  in  error  claimed  the  bene- 
fit of  a  credit  from  the  sale  of  the  chattel  mortgage,  and  was  entitled  to  it 
under  the  pleadings  and  proofs,  and  no  good  reason  is  shown  why  it  was  not 
allowed  him,  the  judgment  is  reversed. 

2.  UsxTBT. — ^Where  a  note  was  made  in  the  State  of  Indiana  and  was 
not  shown  to  have  been  usarions  by  the  laws  of  that  State,  the  plea  of  usury 
was  not  sustained. 
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Ebbor  to  the  Circuit  Court  of  Edgar  county;  the  Hon.  J. 
W.  Wilkin,  Judge,  presiding.  Opinion  filed  February  5, 
1881. 

Mr.  EoBEBT  L.  MoKiNLAY  and  Mr.  Henby  S.  Takneb,  for 
plaintiff  in  error;  that  the  verdict  was  againat  the  weight  of 
evidence,  cited  Booth  v.  Hynes,  54  III.  363;  South  worth  v. 
Hoag,  42  111.  446. 

Messrs.  Sellab  &  Dole,  for  defendants  in  error. 

HiGBEE,  J.  Plaintiff  in  error  executed  and  delivered  to  de- 
fendants in  error  on  June  11,  1880,  his  promissory  note  for 
$497  and  secured  the  same  by  a  chattel  mortgage  on  an 
engine  and  separator.  On  the  trial  of  this  cause,  which  was 
a  suit  brought  on  the  note,  a  judgment  was  rendered  against 
plaintiff  in  error  for  the  full  amount  of  the  note  and  interest 
thereon,  notwithstanding  the  undisputed  fact,  as  it  appears  by 
the  record,  that  before  the  suit  was  commenced,  defendants  in 
error  had  taken  possession  of  the  mortgaged  property,  sold  it 
under  the  mortgage,  and  bought  it  themselves  at  the  sale  for 
the  sum  of  $695.  Plaintiff  in  error  claimed  the  benefit  of  this 
credit  on  the  trial  of  the  cause  and  was  entitled  to  it  under 
the  pleadings  and  proofs,  and  no  good  reason  is  shown  why  it 
was  not  allowed  him. 

The  plea  of  usury  was  not  sustained.  The  note  was  made 
in  the  State  of  Indiana  and  it  was  not  shown  to  have  beeu 
usurious  by  the  laws  of  that  State. 

Judgment  reversed  and  cause  remanded. 

Beversed  and  remanded. 
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V, 

Henry  Craig, 

FiRB  FROM  SPARKS  OF   BNGINB — EviDBKGB    REBUTTING    PRTMA  FA  GIB 

CAfiB  AGAINST  RAILROAD  COMPANT. — Where  damage  is  caused  by  a  fire 
commanicated  to  property  from  sparks  of  an  engine,  the  prima  facie  case 
made  out  under  the  statute  (R.  S.  1881,  Ch.  114,  §  89)  is  rebutted  by  the 
company  showing  that  at  the  time  of  the  accident  the  engine,  smoke  stack 
and  spark  arrester  were  all  safe  and  in  good  order  and  the  engineer  in  charge 
of  the  locomotive  was  experienced  and  competent  and  properly  performed 
his  duty. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  O.  T.  Keeves,  Judge,  presiding.  Opinion  filed  Febru- 
ary 6,  1884. 

Mr.  F.  T.  Hamilton,  for  appellant;  cited  C.  &  A.  R  R. 
Co.  V.  Quaintance,  58  111.  389;  R.  R.  I.  &  St.  L.  R.  R.  Co.  v. 
Rogers,  62  111.  346;  I.  C.  R  R.  Co.  v.  Mills,  42  III.  407;  C.  & 
A.  R  R  Co.  V.  Bloomfield,  7  Bradwell,  211;  C.  &  A.  R  R. 
Co.  V.  Smith,  11  Bradwell,  348;  C.  &  N.  W.  Ry.  Co.  v.  Bai- 
ler, 7  Bradwell,  625. 

It  should  be  shown  that  the  fire  emanated  from  the  engine: 
St.  L.,  V.  &  T.  H.  R  R  Co.  v.  Funk,  85  111.  460;  C.  &.  A. 
R  R  Co.  V.  Clampit,  63  111.  95  ;  I.  C.  R  R  Co.  v.  Fra- 
zier,  64  111.  28;  P.,  C.  &  St.  L.  R  R  Co.  v.  Campbell,  86  111. 
443. 

Mr,  W.  E.  Hughes,  for  appellee. 

HiGBEE,  J.  A  judgment  was  rendered  in  this  case  against 
appellant  for  the  value  of  a  stack  of  hay,  burned,  as  is  alleged, 
by  sparks  emitted  from  a  locomotive  drawing  a  passenger 
train  going  west  on  appellant's  road,  on  the  afternoon  of 
March  17,  1883.  No  one  saw  the  commencement  of  the  fire, 
but  there  is  no  doubt  from  the  evidence  that  it  commenced  ^ 
outside  of  appellant's  right  of  way,  in  some  dry  grass  in  the 
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field  of  Mr.  Long,  and  ran  from  thence  across  the  field   into 
the  meadow  of  appellee  where  the  stack  was  burned. 

Assuming  that  the  fire  was  caused  by  sparks  from  the  loco- 
motive, this  made  out  VLpynma/acie  case  under  the  statute  en- 
titling appellee  to  recover,  unless  the  same  was  rebutted  by 
proof  by  appellant.  This  it  has  successfully  done  by  proof 
showing  that  the  smoke  stack  was  supplied  with  the  best  ap- 
pliances  for  arresting  sparks,  in  use  or  known  to  the  profession 
of  locomotive  engineers;  that  it  was  examined  in  the  shops 
of  the  company  by  a  skilled  boiler  maker  on  the  day  before 
and  the  day  after  the  accident,  and  found  to  be  in  good  condi- 
tion and  safe.  The  engineer  in  charge  of  the  locomotive  at 
the  time  of  the  accident  was  experienced  and  competent  and 
properly  performed  his  duty,  and  the  engine,  smoke  stack 
and  spark  arrester  were  all  safe  and  in  good  order,  and  the' 
grade  nearly  a  level,  requiring  no  extra  jBte^im. 

The  proof  of  these  facts  fully  rebutted  the  presumption 
of  negligence  arising  from  the  mere  fact  that  the  tire  was  oc- 
casioned by  the  passing  train,  and  entitled  appellant  to  a  ver- 
dict. C.  &.  A.  R  R  Co.  V.  Quaintance,  58  111.  389.  The 
verdict  was  not  supported  by  the  evidence,  and  the  court 
erred  in  not  granting  a  new  trial. 

Judgment  reversed  and  cause  remanded. 


Meredith  Cooper 

V. 

Abraham  McNeill  et  al. 

1.  Master *8  repobt — ^Evidence  ab  to  payment  op  check. — ^Where 
the  books  of  a  bank,  rapported  by  the  testimony  of  its  officen,  showed  that 
a  note  was  paid  at  a  certain  time,  and  appellee  did  not  claim  to  pay 
any  part  of  it,  while  appellant  testified  under  oatti  that  he  paid  it  all.  Held, 
that  the  master  in  stating  the  account  between  appellant  and  appellee 
should  have  allowed  appellant  the  face  of  the  note,  less  the  discoimt,  on  the 
day  it  was  given. 

2.  Same. — Where  a  check  was  without  any  satisfactory  explanation,  bat 
the  inference  was  Uiat  it  was  given  in  payment  of  a  debt  dae  &om  appellee 
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to  appellant,  it  was  error  for  the  master  to  charge  appellant  with  the  amount 
of  the  check,  as  there  was  no  sufficient  evidence  to  do  so. 

3.  Accounts  of  partnbbs—Interest. — ^The  general  rale  is  that  in  the 
absence  of  any  agreement  to  that  effect,  the  accounts  of  partners  with  the 
firm  do  not  draw  any  interest.  But  in  this  case,  in  view  of  the  fact  that 
appellant,  after  a  delay  of  so  many  years,  has  failed  to  come  to  a  settlement 
with  appellee,  and  that  he  now  comes  into  a  court  of  equity  seeking  affirma- 
tive relief,  he  ought  to  be  required  to  do  equity,  which  is  to  pay  interest  at 
six  per  cent,  on  all  balances  found  due  from  him  to  appellee  from  time  to 
time,  and  that  appellee  do  likewise. 

4.  Accounts — Ratb  op  intbrest. — Where  the  court  allowed  ten  per 
cent,  interest  upon  the  amount  found  due  from  appellant  to  appellee,  from 
1876  until  the  date  of  the  decree,  and  there  was  no  evidence  of  any  agreement 
between  them  to  pay  ten  per  cent,  interest  per  annum,  and  in  1873  a  note 
for  $2,000,  payable  in  twelve  months  after  date  with  ten  per  cent,  interest, 
secured  by  mortgage,  had  been  given  to  secure  what  appellant  then  owed 
to  appellee  or  what  he  might  thereafter  owe  him.  Held^  that  this  was  not  a 
contract  to  pay  interest  on  that  debt.  The  principal  of  the  note  and  the 
interest  thereon  constituted  the  security  out  of  which  appellee  was  to  be  in* 
demnified,  and  if  the  amount  found  due  from  appellant  had  amounted  to 
the  principal  and  interest  of  that  note,  then  a  deci-ee  could  have  passed  for 
that  amount.  But  in  the  absence  of  any  agreement  to  pay  a  higher  rate, 
six  per  cent,  is  all  that  can  be  allowed  for  money  found  due  on  an  account 
stated,  or  upon  money  paid  to  or  for  another  at  his  request. 

,  5.  Chakcbby. — The  objection  to  the  decree  that  the  assignment  of  the 
note  and  deed  of  trust  to  Y.  does  not  carry  with  it  the  indebtedness  of  ap- 
pellant to  appellee,  and  that  the  decree  in  fia^vor  of  Y.  upon  his  cross-bill,  to 
which  appellee  was  not  made  a  defendant,  is  not  a  bar  to  appellee's  subse- 
quent recovery  of  the  debt,  is  not  well  taken,  in  view  of  the  fact  that  in  the 
original  bill  filed  by  appellant,  both  Y.  and  appellee  are  made  parties,  and 
that  appellee  is  therefore  in  court  and  will  be  bound  by  the  decree. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  C.  S.  Zans,  Judge,  presiding.  Opinion  filed  February 
5,  1884. 

Messrs.  MgGuibe  &  Salzenstein,  Mr.  Stephen  Fbench 
and  Mr.  L.  F.  Hamilton,  for  appellant;  as  to  recovery  of  in- 
terest, cited  Aldrich  v.  Dunham,  16  111.  403;  I.  C.  R  R.  Co. 
V.  Cobb,  72  111.  148;  Chicago  v.  Allcock,  86  111.  884;  R.  S. 
Ch.  72,  §  2;  Flake  v.  Carson,  33  111.  518;  Myers  v.  Walker, 
24  111.  133;  Sammis  v.  Clark,  13  111.  544;  Clement  v.  McCon- 
nel,  14  111.  154;  West  Chicago  A.  W.  v.  Sheer,  104  111.  586; 
Moss  V.  McCall,  75  111.  190;  Athol  Savings  Bk.  v.  Pomeroy, 
115  Mass.  573. 
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A  mortgage  is  only  an  incident  of  the  debt,  and  passes  in 
equity  with  the  principal  thing:  Vansant  v.  Allmon,  23  111. 
80;  Pardee  v.  Lindley,  31  111.  174;  Olds  v.  Cnmmings,  31  111. 
188;  Mapps  v.  Sharpe,  32  III.  13;  Edgertonv.  Young,  43  111. 
464. 

But  an  assignment  of  the  mortgage  will  not  carry  the  debt: 
Hamilton  v.  Lubeck,  51  III.  415;  1  Jones  on  Mortgages,  §  805. 

Messrs.  Obendorff  &  Ceeighton,  for  appellees;  cited  Eiley 
V.  Quigley,  50  111.  304. 

McCuLLooH,  P.  J.  On  the  10th  day  of  September,  1873, 
appellant  made  a  note  for  the  sum  of  $2,000  to  Abraham 
McNeill  and  Samuel  T.  Henry,  payable  twelve  months  af- 
ter its  date  with  ten  per  cent,  interest  per  annum,  which  note 
was  secured  by  deed  of  trust  to  one  Williams.  Appellant  and 
McNeill  had  been  in  partnership  in  tiie  business  of  buying  and 
selling  live  stock,  for  which  purpose  they  had  borrowed  some 
money  and  given  their  note  in  bank.  It  appears  from  the  re- 
port  of  the  master  filed  in  the  cause  that  McNeill  had  advanced 
toward  the  business  of  the  firm  the  sum  of  $1,151.40  and 
Cooper  the  sum  of  $628.86;  that  at  the  time  of  the  making 
of  said  note  for  $2,000.  the  firm  was  indebted  to  the  bank  on 
overdraft  the  sum  of  $72.69  which  Cooper  paid,  and  on  their 
note  to  the  bank  in  the  sum  of  $1,149.10.  Of  this  last  men- 
tioned sum,  McNeill  paid  $851.35  and  McNeill  and  Cooper 
gave  their  joint  note  for  $300  which  Cooper  was  to  pay.  The 
original  bill  in  this  case  sets  up  that  the  note  for  $2,000  se- 
cured by  the  deed  of  trust  aforesaid,  was  given  to  indemnify 
McNiell  for  what  Cooper  was  owing  him  on  partnership  account 
and  for  any  advances  he  might  make  to  or  liabilities  incurred 
for  him  in  the  future.  The  bill  asks  for  an  accounting  between 
them,  and  that  upon  Cooper's  paying  what  might  fltill  be  due 
to  McNeill,  the  note  and  deed  of  trust  might  be  canceled. 

The  note  for  $2,000  was  subsequently  assigned  to  Yocum, 
who  was  made  a  party  to  the  bill  and  who  filed  a  cross-bill  to 
foreclose  the  deed  of  trust. 

The  court  caused  an  account  to  be  stated  by  the  master,  who 
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found  the  balance  due  from  Cooper  to  McNeill,  January  12, 
1876,  to  be  $687.09  to  which  report  exceptions  were  filed  in 
due  time  by  counsel  for  appellant,  which  were  overruled  by 
the  court  The  court  then  added  interest  on  said  sum  of 
$687.05  at  the  rate  of  ten  per  cent,  per  annum  from  January 
12,  1876,  until  the  date  of  the  decree,  and  rendered  a  decree  of 
foreclosure  in  favor  of  Yocum  for  the  sum  of  $1,193.79.  From 
this  decree  Cooper  has  appealed  to  this  court. 

The  first  objection  urged  to  the  decree  is,  that  in  stating  the 
partnership  account,  the  master  failed  to  give  appellant  credit 
for  the  proceeds  of  the  $300  note  given  to  the  bank  simultane- 
ously with  the  giving  of  the  $2,000  note,  as  so  much  money 
paid  by  him  on  account  of  the  indebtedness  of  the  firm  to  the 
bank.  The  books  of  the  bank,  supported  by  the  testimony  of 
its  oflicers,  show  that  this  note  was  paid  December  2,  1873. 
Cooper  testifies  that  he  paid  it  on  that  day.  The  reason  given 
by  the  master  for  not  allowing  it,  was  that  ap])ellant  did  not 
produce  the  note  while  in  all  other  cases  of  payment  he  pro- 
duced either  check  or  note.  At  the  same  time  he  reports  that 
McNeill  did  not  show  that  lie  had  paid  it;  he  therefore  gives 
neither  party  credit  for  its  payment.  That  the  note  is  paid  is 
very  certain;  that  it  was  paid  by  one  or  both  of  the  makers  is 
also  very  certain.  McNeill  does  not  claim  to  have  paid  any 
part  of  it,  while  Cooper  testifies  under  oath  that  he  paid  it 
all.  We  can  see  no  good  reason  why  he  should  not  be  al- 
lowed the  face  of  the  note,  less  the  discount,  on  the  day  it  was 
given. 

The  second  exception  to  the  master's  report  is  that  lie  has 
charged  Cooper  with  a  certain  check  for  $182.32,  dated  Janu- 
ary 9,  1876.  This  is.  not  claimed  to  have  been  a  partnership 
transaction,  but  an  advance  or  loan  of  money.  McNeill  can 
give  no  explanation  of  what  the  check  was  given  for.  Cooper 
attempts  to  explain  it  by  saying  it  grew  out  of  a  trade  in  hogs 
between  himself  and  Henry,  who  was  a  partner  with  McNeill. 
This,  Henry  denies.  The  check  is  therefore  without  any  sat- 
isfactory explanation.  The  inference  is  it  was  given  in  paj'- 
mentof  a  debt  due  from  McNeill  to  Cooper.  2  Parsons  on 
Notes  and  Bills,  84.  There  is  therefore  no  sufiicient  evidence 
to  charge  him  with  the  amount  of  this  clieck. 
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The  third  and  fourth  exceptioiiB,  we  think,  were  properly 
overruled,  and  the  evidence  in  snpportof  those  items  needs  no 
discussion  at  our  hands. 

The  fifth  exception  to  the  master's  report  is  to  the  effect 
that  interest  at  the  rate  of  ten  per  cent  was  allowed  upon  the 
partnership  accounts  between  the  partners.  The  general  rule 
is  that  in  the  absence  of  any  agreement  to  that  effect,  the 
accounts  of  partners  with  the  firm  do  not  draw  any  interest 
Moss  V.  McCall,  75  111.  190.  In  the  statement  of  the  part> 
nership  accounts  the  master  allowed  interest  at  ten  per  cent 
per  annum  upon  McNeill's  excess  over  Cooper  in  the  firm, 
from  September  10,  187S,  until  January  12,  1874,  at  which 
time  Cooper  paid  $500.  This  left  a  balance  of  $171.19,  upon 
which  the  master  allowed  interest  at  ten  per  cent,  per  annum 
until  January  30,  1875.  At  that  date  Cooper  paid  McNeill 
$200,  which  overpaid  him  $10.99.  Had  the  master  allowed 
Cooper  credit  for  the  $297.25,  the  proceeds  of  the  $300  note 
on  September  10, 1873,  the  balance  against  him  would  then 
have  been  $502.22.  The  payment  of  the  $500  on  January 
12,  1874,  would  have  nearly  discharged  this  balance,  and 
when  Cooper  afterward  paid  McNeill  $200  on  the  erroneous 
supposition  that  he  still  owed  him  that  amount  on  partner- 
ship account,  McNeill  would  have  owed  Cooper  nearly  $200. 
If  it  was  proper  to  charge  Cooper  with  interest  while  he  owed 
McNeill,  then  certainly  it  would  be  proper  to  charge  McNeill 
with  interest  while  he  owed  Cooper. 

But  for  reasons  yet  to  be  stated  we  would  not  regard  it 
inequitable  to  allow  interest'on  these  balances  at  the  rate  of 
six  per  cent  We  perceive  no  other  valid  objections  to  the 
master's  report 

It  is  assigned  for  error  that  the  court  erred  in  allowing  ten 
per  cent  interest  per  annum  upon  the  amount  found  due 
from  Cooper  to  McNeill  from  January  12,  1876,  until  the 
date  of  the  decree.  We  find  no  evidence  of  any  agreement 
between  them  to  pay  interest  at  ten  per  cent,  per  annum. 
The  note  secured  by  the  mortgage  having  been  given  to 
secure  what  Cooper  then  owed  to  McNeill  or  what  he  might 
thereafter  owe  him  is  not  a  contract  to  pay  interest  on  that 
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debt.  The  principal  of  the  Bote  and  the  interest  thereon  up 
to  the  time  of  the  decree,  conBtituted  the  secnrity  ont  of  which 
Mel^eill  was  to  be  indemnified,  and  if  the  amount  fonnd  due 
from  Cooper  had  amonnted  to  the  principal  and  interest  of 
that  note  then  a  decree  could  properly  baye  passed  for  that 
amount.  But  in  the  absence  of  any  agreement  to  pay  a 
higher  rate,  six  per  cent,  is  all  that  can  be  allowed  for  money 
found  due  on  an  account  stated,  or  upon  money  paid  to  or  for 
another  at  his  request  Chap.  74,  Sec  1.  R  S.  1874.  Athol 
Savings  Bank  v.  Pomeroy,  115  Mass.  573. 

So  in  the  absence  of  any  agreement  for  a  higher  rate,  six 
per  cent,  would  be  the  maximum  rate  that  could  in  any  event 
be  allowed  as  between  partners. 

In  view  of  the  fact  that  appellant,  after  a  delay  of  so  many 
years,  has  failed  to  come  to  a  settlement  with  McNeill,  and 
that  he  now  comes  into  a  court  of  equity  seeking  aflirmative 
relief,  he  ought  to  be  required  to  do  equity,  which  is  to  pay 
interest  at  six  per  cent,  on  all  balances  found  due  from  him  to 
McNeill  from  time  to  time,  and  that  McNeill  do  likewise. 

It  is  further  urged  as  an  insuperable  objection  to  this 
decree,  that  the  assignment  of  the  note  and  deed  of  trust  to 
Tocnm  does  not  carry  with  it  the  indebtedness  of  appellant  to 
McNeill,  and  that  the  decree  in  favor  of  Yocum  upon  his 
cross 'bill,  to  which  McNeill  was  not  a  defendant,  is  not  a  bar 
to  McNeilPs  subsequent  recovery  of  the  debt.  If  the  cross- 
bill were  the  only  bill  in  the  case  there  would  be  great  force 
in  this  objection.  But  the  original  bill  in  the  cause  was  a 
bill  filed  by  appellant  in  which  both  Yocum  and  McNeill  are 
made  parties,  the  object  of  which  bill  was  to  take  an  account 
between  appellant  and  McNeill  as  to  the  amount  due  from 
appellant  for  which  the  note  and  deed  of  trust  stood  as 
security,  and  for  leave  to  appellant  to  pay  the  same  in  order 
that  the  trust  deed  might  be  canceled. 

McNeill  is  therefore  in  court  and  will  be  bound  by  the 
decree.  If  there  is  any  controversy  between  him  and  Yocum 
as  to  which  of  them  is  entitled  to  the  money  he  must  now 
assert  his  claim  or  forever  hold  his  peace.  All  parties  in 
interest  being  before  the  court,  it  will  be  proper  to  decree  a 
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release  of  the  the  deed  of  trnst  upon  payment  of  the  money 
to  whomsoever  the  conrt  may  find  is  entitled  to  it,  and  in 
default  of  such  payment  to  order  the  premises  to  be  sold. 
For  the  errors  herein  indicated  the  decree  of  the  circuit  court 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


80  539  F.  K.  Whittemore 

V. 

Andrew  Shiell  et  al, 

1.  FoRBGLOSURB  SUFT — PARTIES. — It  is  a  general  rule  that  adverse 
claimants  can  not  be  made  parties  to  a  foreclosure  suit  for  the  purpose  of 
litigating  their  titles.  The  only  proper  parties  are  the  mortgagor  and  mort- 
gagee, and  those  who  have  acquired  any  interests  from  them  subsequent  to 
the  mortgage* 

2.  Owner  op  tax  title  not  a  proper  party. — The  owner  of  a  tax 
title,  unless  he  has  also  acquired  some  interest  in  the  equity  of  redemption, 
is  not  a  proper  party  to  a  foreclosure  suit  for  the  purpose  of  testing  the 
vahdity  of  his  title.  And  when  it  appears,  from  a  party  defendant's  answer 
in  a  foreclosure  suit,  that  his  claim  rests  wholly  upon  his  tax  title,  it  is  the 
duty  of  the  complainant  to  dismiss  his  bill  as  to  him. 

3.  Mortgage — Changs  in  security — Prior  judgment. — Where  a 
party  buys  land  incumbered  with  a  mortgage  and  contemporaneously  with 
the  purchase  and  as  a  part  thereof,  executes  a  note  and  mortgage  in  lien  of 
the  one  previously  given,  thus  assuming  the  payment  of  the  mortgage  as 
part  of  the  price  of  thejand,  the  later  mortgage  will  have  priority  over  a 
judgment  recovered  against  the  purchaser  after  the  first  mortgage  was  given. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  C.  Epleb,  Judge,  presiding.  Opinion  filed  February 
5,  1884. 

Mr.  W.  P.  Calloun,  for  appellant;  cited  Gaskell  v.  Wales' 
Ex.,  9  Stew.;  Small  v.  Stagg,  95  111.  39. 

Messrs.  Brown,  Kikbt  &  Russell,  and  Messrs.  Springer  & 
DuMMER,  for  appellees;  cited  Curtis  v.  Eoot,  20  111.  53; 
Christie  v.  Hale,  46  111.  121;  I.  C.  R.  R.  Co.  v.  McCullough, 
59  111.  176;  Shaver  v.  Williams,  87  III.  469;  Campbell  v. 
Carter,  14  111.  286;  Edgerton  v.  Young,  43  111.  464. 
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McOuLLOOH,  P.  J.  On  the  18th  day  of  March,  1884,  James 
P.  Willard  executed  his  note  and  mortgage  to  appellee,  An- 
drew Shiell,  for  the  sum  of  $1,500,  payable  one  year  after  date. 
On  the  11th  day  of  November  of  the  same  year,  Wilraer  S. 
Lamb  recovered  a  judgment  iii  the  Upited  States  District 
Court  against  one  B.  F.  Bncker  for  the  sum  of  $327  and 
costs  of  suit.  On  the  ith  day  of  February,  1878,  the  Willard 
mortgage  being  yet  unsatisfied,  said  Willard  conveyed  the 
premises  covered  by  the  mortgage  to  said  Rucker  by  a  war- 
ranty deed,  and  as  a  part  of  the  same  transaction  Kucker  gave 
to  Shiell  a  new  note  for  the  sum  of  $1,500,  secured  by  a  new 
mortgage  upon  the  same  premises,  whereupon  Shiell  gave  up 
the  Willard  note  and  in  a  short  time  thereafter  released  the 
first  mortgage. 

On  the  3d  day  of  October,  1878,  Rucker  executed  his  note 
and  mortgage  to  0.  F.  Grassley  for  the  sum  of  $200  which  is 
yet  unpaid.  On  the  15th  day  of  July,  1881,  the  premises 
named  in  these  several  mortgages  were  sold  under  an  execu- 
tion issued  upon  the  judgment  in  favor  of  Lamb,  and  against 
Rucker  to  appellant  Whittemore  for  tlie  sum  of  $564.24,  and 
the  same  not  having  been  redeemed  he  has  procured  a  deed 
therefor. 

On  the  25th  day  of  August,  1879,  the  said  premises  were 
sold  at  a  tax  sale,  and  one  Dendel  became  the  purchaser,  and 
no  redemption  from  the  same  having  taken  place,  a  tax  deed 
issued  to  Dendel  on  the  27th  day  of  August,  1881,  and  on 
the  27th  day  of  December,  1881,  said  Dendel  conveyed  the 
said  premises  to  appellee  Willard. 

On  the  18th  day  of  October,  1882,  appellee  Shiell  filed  his 
bill  to  foreclose  his  mortgage,  in  which  Rucker  and  his  wife 
and  J.  P.  Willard,  0.  F.  Grassley  and  two  others  are  made 
parties  defendant 

Grassley  answered  the  bill,  claiming  that  the  premises  were 
the  homestead  of  said  Rucker,  that  the  Shiell  mortgage  con- 
tained no  release  of  the  homestead,  which  his  mortgage  did. 
He  therefore  claimed  precedence  over  Shiell's  mortgage.  He 
also  filed  a  cross-bill  for  relief  alleging  the  same  facts. 

Willard  answered  the  bill,  setting  up  his  claim  under  the 
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tax  title,  and  also  a  crosB-bill  in  which  he  sets  up  the  eamo 
facts  and  also  that  he  and  Dendel  have  paid  all  taxes  on  tlie 
premises  since  the  tax  sale,  and  prays  that  he  be  decreed  the 
title  to  the  property  and  for  general  relief. 

Wliittemore  answered  the  bill  of  Shiell,  setting  up  the  facts 
in  relation  to  his  title,  acquired  under  the  execation  sale  and 
claiming  priority  over  the  Shiell  mortgage. 

Grassley  and  Whittemore  answered  the  cross-bill  of  Willard 
in  which  answers  they  set  up  that  the  tax  title  was  void. 

Shiell  and  Whittemore  answered  the  cross-bill  of  Grassley, 
denying  his  equities  as  claimed,  and  Whittemore  sets  up  that 
his  title,  acquired  under  the  execution  sale,  is  superior  to  the 
lien  of  Grassley. 

The  court  found  that  the  tax  title  held  by  Willard  was 
void,  but  that  Willard  and  Dendel  had  paid  the  taxes  thereon 
from  August  25, 1879,  to  April  14,  1883,  and  decreed  that 
Willard  should  be  repaid  the  same  with  interest  at  six  per 
cent,  amounting  in  all  to  $200.32,  out  of  the  proceeds  of  the 
sale  of  the  property.  The  court  finds  due  to  Shiell  the  sum 
of  $1,862.50,  and  to  Grassley  the  sum  of  $293.50,  which  sums 
are  to  draw  interest  from  the  date  of  the  decree;  and  to  ap- 
pellant Wliittemore  the  sum  of  $564.24,  which  is  to  draw  in- 
terest at  six  per  cent,  fipom  July  15,  1881,  all  of  which  sums 
Rucker  was  decreed  to  pay  within  ten  days  from  the  date  of 
the  decree,  or  in  default  thereof,  the  pi*emiscs  should  be  sold 
by  the  master.  The  decree  then  directs  that  in  case  of  a  sale 
of  the  premises  the  master  shall  pay  the  costs  of  suit  and  the 
expenses  of  the  sale,  after  which  distribution  shall  be  made 
of  the  proceeds  of  sale  as  follows:  first,  to  Willard,  $200.32, 
with  interest  from  the  date  of  the  decree;  secondly,  to  Shiell 
the  sum  of  $1,862.50,  with  interest  from  the  date  of  the  de- 
cree; thirdly,  to  Whittemore,  $564.24,  with  interest  from 
July  15,  1881;  fourthly,  to  Grassley,  $293.50,  with  interest 
from  the  date  of  the  decrea 

It  is  assigned  for  error  that  the  court  erred  in  decreeing  the 
sum  of  $200.32,  or  any  other  sum,  to  be  paid  to  Willard 
out  of  the  proceeds  of  the  sale.  If  it  be  true  that  Whittemore 
has  a  valid  title  as  against  Euckor,  acquired  through  his  exe- 
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cntion  sale,  then^  after  satisfying  all  prior  liens,  he,  as  owner 
of  the  equity  of  redemption,  would  be  entitled  to  the  entire 
residue  of  the  proceeds  of  the  sale.  Although  it  is  not  as- 
signed for  error  we  are  unable  to  see  why  the  court  should 
have  limited  him  to  what  he  paid  for  his  title  with  interest 
from  the  day  of  his  purchase,  for,  if  his  title  is  a  good  one,  it 
ought  to  have  extinguished  the  Grassley  mortgage;  or  if  the 
judgment  had  lost  its  priority  by  reason  of  execution  not 
having  been  issued  in  time  to  have  preserved  the  lien,  then 
appellant  should  have  been  postponed  to  Grassley.  But  the 
whole  theory  of  appellant's  defense  was  that  his  judgment 
was  the  first  lien,  and  so  we  infer  that,  as  the  court  found,  his 
rights  take  precedence  of  those  of  Grassley.  He  is  therefore 
in  a  position  to  claim  all  the  purchase  money  after  prior  liens 
shall  have  been  satisfied. 

It  is  a  general  rule  that  adverse  claimants  can  not  be  mad& 
parties  to  a  foreclosure  suit  for  the  purpose  of  litigating  their 
titles.  The  only  proper  parties  are  the  mortgagor  and  mort- 
gagee, and  those  who  have  acquired  any  interests  from  them 
subsequent  to  the  mortgage.  Jones  on  Mortgages,  §  1440. 
The  owner  of  a  tax  title,  unless  he  has  also  acquired  some  in- 
terest in  the  equity  of  redemption,  is  not  a  proper  party  to 
a  foreclosure  suit  for  the  purpose  of  testing  the  validity  of  his 
title.  Horton  v.  Ingersoll,  18  Mich.  409;  Koberts  v.  Wood,  38 
Wis.  60.  But  it  is  argued  that  this  case  is  analogous  to  one 
wherein  the  owner  files  a  bill  to  remove  a  void  tax  title  as  a 
cloud  upon  his  title,  and  that  before  the  court  will  grant  re- 
lief, it  will  order  the  complainant  to  pay  the  defendant  all 
taxes  legally  assessed  upon  the  land,  which  the  latter  has  paid. 
Such  is  not  the  scope  of  this  bill,  nor  could  Shiell,  who  is  out 
of  possession,  have  maintained  a  bill  solely  for  that  purpose. 
When,  therefore,  it  appeared  from  Willard's  answer  that  his 
claim  rested  wholly  upon  his  tax  title,  which  if  valid,  would 
have  been  paramount  to  all  the  mortgages  as  well  as  to  the 
equity  of  redemption,  complainant  Shiell  should  have  dis- 
missed his  bill  as  to  him.  He  had  no  right  to  retain  him  as 
a  party  defendant,  and  by  so  doing  let  him  in  to  set  up  a 
claim  against  the  owner  of  the  equity  of  redemption  or  sub- 
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sequent  incumbrances  which  had  no  relevancy  to  the  subject- 
matter  of  tlie  suit.  Willard  and  Dendel  paid  the  taxes  in 
support  of  their  tax  title  and  so  discharged  the  land  from  the 
lien  created  by  them.  They  were  not  paid  to  relieve  the 
titles  held  by  the  other  parties  of  an  incumbrance  thereon, 
but  in  hostility  thereto.  Whittemore  asks  no  relief  against  the 
tax  title  so  acquired,  and  we  can  not  see  upon  what  principle 
he  should  be  obliged  to  pay  off  these  taxes  or  suffer  them  to 
become  a  lien  upon  his  title.  We  are  therefore  of  the  opinion 
that  the  court  erred  in  ordering  these  taxes  to  be  paid  out  of 
the  proceeds  of  the  sale. 

It  is  further  assigned  for  error  that  the  court  erred  in 
decreeing  a  foreclosure  of  the  Willard  mortgage  in  favor  of 
Shiell  and  in  decreeing  Shiell  to  have  priority  over  appellant. 
It  is  true  that  the  court  does  find  that  Shiell  is  entitled  to  a 
decree  of  foreclosure  of  the  Willard  mortgage,  and  finds  the 
sum  of  $1,862.50  due  thereon.  The  substance  of  the  decree, 
however,  is  that  all  the  facts  being  considered,  to  wit,  the 
making  of  the  mortgage  from  Willard  to  Shiell,  the  sale  by 
Willard  to  Rucker,  the  execution  of  the  note  and  mortgage 
by  Kucker  in  lieu  of  the  one  previously  given  by  Willard, 
and  the  release  of  the  Willard  mortgage  by  Shiell,  the  latter 
had  acquired  a  first  lien  upon  the  premises  for  the  amount 
found  due. 

When  Kucker  bought  the  land  it  was  incumbered  by  the 
Willard  mortgage.  Had  it  remained  a  charge  upon  the  land 
appellant's  judgment  would  have  become  a  lien  upon  the 
equity  of  redemption  only.  He  suffers  no  prejudice  by  reason 
of  the  change  of  the  security.  This  was  done  contemporane- 
ously with  the  purchase  by  Kucker  and  as  a  part  thereof,  he 
assuming  the  payment  of  the  Willard  mortga^reas  part  of  the 
price  of  the  land.  In  such  case  a  prior  judgment  against 
Kucker  attaches  only  to  the  equity  of  redemption.  It  is 
needless  for  us  to  discuss  this  point.  It  is  fully  settled  by  the 
Supreme  Court  in  numerous  decisions.  Curtis  v.  Koot,  20  111. 
63;  Christie  v.  Hale,  46  111.  121;  I.  C.  R  K.  Co.  v.  McCuU 
lough,  59  111.  176;  Shaver  v.  Williams,  87  111.  469.  We  there- 
fore  see  no  error  in  this  part  of  the  decree.     But  for  the  error 
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in  retaining  Willard  as  a  party  to  the  suit  and  the  granting 
of  any  relief  upon  his  cross-bill,  as  well  as  for  adjudicating 
upon  the  validity  of  his  tax  title,  the  decree  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


St.  Louis,  Vandalia  &  Terre  Haute  Railroad  Co. 

V. 

Nicholas   Hurst. 

1.  Evidencb—Dbed  ghanteng  kailroad  right  of  way,  etc. — Dam- 
age B7  DIGGING  DITCH. — An  actioii  brought  by  appellee  against  appellant, 
a  railroad  company,  for  damages  caused  by  the  latter  opening  a  ditch  along 
its  track,  by  which  the  natural  channel  and  flow  of  water  was  so  changed 
as  to  cause  the  same  to  flow  upon  appellee's  land  to  his  damage,  etc.  Held, 
that  it  was  error  for  the  court  to  refuse  to  allow  appellant  to  introduce  in 
evidence  a  deed  of  land  for  the  location  of  the  railroad  given  by  appellee  to 
appellant  which  gave  appellant  such  rights  in  appellee's  land  as  it  might  and 
could  have  acquired  by  regular  condemnation  proceedings,  and  an  immunity 
from  all  damages  that  appellee  might  have  claimed  l^i  such  a  proceeding. 
For  if  the  ditching  complained  of  was  a  necessary  incident  of  the  construc- 
tion and  maintenance  of  appellant's  road,  the  release  in  this  deed  would 
operate  as  a  complete  bar  to  any  action  therefor.  The  court  is  of  opinion 
that  before  appellee  can  recover  damages  from  appellant  it  must  appear 
that  appellant's  acts  amount  to  a  departure  from  or  were  not  embraced 
within  the  purpo^s  for  which  the  release  wa^  made. 

2.  Same — Statute  of  Limitations. — Where  to  the  plea  of  the  Statute 
of  Limitations,  appellee  replied  in  effect,  admitting  the  acts  complained  of 
were  done  more  than  five  years  before  the  .commencement  of  the  suit,  yet 
he  ought  not,  on  that  account,  to  be  barred  of  his  action  because  the  wrongs 
complained  of  constituted  a  continuing  iiguiy  up  to  the  time  of  suit  brou^sht. 
Held,  that  by  joining  issue  and  going  to  trial  upon  this  replication,  the  acts 
of  appellant  at  and  from  the  time  of  the  construction  of  the  road  in  so  far 
as  they  had  a  tendency  to  divert  the  water  from  its  natural  tendency  and 
to  precipitate  it  upon  appellee's  land,  were  thrown  open  for  investigation 
before  the  jury,  and  it  was  the  right  of  api)ellant  to  have  the  verdict  limited 
by  the  damages  not  covered  by  the  release.  For  this  purpose  the  deed  was 
proper  evidence,  and  should  have  been  admitted. 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hou. 
J.  W.  Wilkin,  Judge,  presiding.    Opinion  filed  February  5, 

1884. 
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Mr.  John  G.  Williams  and  Messrs.  Golden  &  Wilkin,  for 
appellant;  as  to  what  a  deed  of  land  to  a  railroad  company 
for  its  location  is  presumed  to  include,  cited  Pierce  on  Rail- 
roads, 133;  Norris  v.  Vt.  Cent  R  R  Co.,  28  Vt  99;  Eood 
V.  N.  Y.  &  E.  R  R  Co.,  18  Barb.  80;  Hortsman  v.  L.  &  C.  R 
R  Co.,  18  B.  Mon.  218;  St  L.,  V.  &  T.  H.  R  R  Co.  v 
Mollett,  69  111.  235 ;  St  L.  &  S.  E.  Ry.  Co.  v.  Teters,  6S 
111.  144;  Conwell  v.  S.  &  N.  W.  R  R  Co.,  81  111.  232. 

In  construing  a  grant,  when  anything  is  granted  all  the 
means  to  attain  it  and  all  the  fruits  and  effects  of  it  are  grant- 
ed also:  Babcock  v.  West  R.  R  Co.,  9  Met  553;  Liford's  Case, 
11  Rep.  64;  Howton  v.  Frearson,  8  T.  R  56;  Cent  R  R 
Co.  V.  Valentine,  6  Dutcher,  661. 

Messrs.  Whitehead  &  Jones,  for  appellant;  cited  T.  W.  & 
W.  Ry.  Co.  V.  Morrison,  71  111,  616;  Nevins  v.  City  of  Peo- 
ria, 41  m.  602;  City  of  Aurora  v.  Reed,  67  111.  29;  City  of 
Pekin  v.  Brereton,  67  111.  477;  Gillham  v.  Madison  Co.  R. 
R  Co.,  49  111.  485;  Gonnley  v.  Sanford,  62  111.  168;  St 
L.,  V.  &.  T.  H.  R  R  Co.  V.  Capps,  72  111.  188. 

MoCuLLOCH,  P.  J.  The  declaration  in  this  case  alleges  that 
appellee  is  the  owner  of  certain  land  through  which  appel- 
lant's railroad  runs;  that  the  defendant,  by  its  agents  and  em- 
ployes, went  upon  the  land  immediately  west  of  and  adjoining 
and  on  the  land  of  appellee,  and  opened  a  deep  ditch  along 
its  track  for  a  great  distance  west  of  appellee^s  land,  and 
thence  eastward  to  a  point  opposite  the  same  and.  on  appel- 
lant's right  of  way,  and  caused  said  ditch  to  open  into  his 
said  land  outside  of  said  right  of  way,  and  in  doing  so  changed 
the  natural  channel  and  flow  of  water  so  as  to  cause  the  same 
to  flow  upon  the  land  of  appellee,  to  his  damage,  wherefore 
he  brings  suit,  etc. 

To  this  declaration  appellant  interposed  three  pleas:  First, 
not  guilty.  Second,  the  Statute  of  Limitations  of  five  years. 
Third,  a  release  of  the  damages  sued  for. 

To  the  Dlea  of  the  Statute  of  Limitations  appellee  filed  two 
replications:  first,  that  the  cause  of  action  did  accrue  within 
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five  years;  second,  that  the  wrongs  complained  of  in  the  dec- 
laration constituted  a  continuing  wrong  to  appellee  up  to  the 
time  of  the  bringing  of  the  suit  To  the  third  plea  appellee 
replied  that  he  had  not  released  the  damages  sued  for. 

On  the  trial  of  the  cause  appellee  called  Beveral  witnesses 
whose  testimony  tended  to  prove  the  facts  alleged  in  the  dec- 
laration and  the  damages  resulting  therefrom.  On  the  part 
of  appellant,  witnesses  were  called  whose  testimony  tended  to 
show  that  at  the  place  of  the  alleged  injury  there  was  a  natu- 
ral drain  for  at  least  a  portion  of  the  water  complained  of,  and 
that  some  of  it  flowed  there  through  the  ditches  made  by  ap- 
pellant along  the  sides  of  its  track  for  drainage  purposes. 

Appellant  then  proposed  to  introduce  a  deed  from  appellee 
to  appellant,  dated  July  30, 1868,  whereby  for  divers  consider- 
ations therein  mentioned,  appellee  granted  to  appellant  the 
right  of  way  one  hundred  feet  in  width  for  so  much  of  appel- 
lant's railroad  as  might  pass  through  the  lands  where  the  in- 
jury is  alleged  to  have  occurred,  and  whereby  he  released  and 
relinquished  all  claim  for  damages]  by  reason  of  the  location 
and  completion  of  said  railroad  through  or  upon  any  part  of 
the  sama  To  the  introduction  of  this  deed  in  evidence  ap- 
pellee objected,  and  the  court  sustained  the  objection,  to  which 
ruling  appellant  in  apt  time  excepted,  and  now  assigns  the 
same  as  error  in  this  court 

The  object  of  this  deed  was  evidently  to  relieve  appellant 
from  the  necessity  of  taking  the  necessary  proceeding  at  law 
^  to  condemn  the  right  of  way  through  appellee^s  lands,  which 
appellee,  in  consideration  of  the  benefits  to  accrue  to  himself 
and  the  public  from  the  construction  of  its  railroad,  was  will- 
ing to  grant  without  any  other  compensation.  The  deed  will 
therefore  receive  such  construction  as  will  give  it  the  effect 
intended,  namely,  to  give  appellant  such  rights  in  appellee's 
lands  as  it  might  and  could  have  acquired  by  regular  condem- 
nation proceedings,  and  an  immunity  from  all  damages  that 
appellee  might  have  claimed  in  such  a  proceeding.  Such  as- 
sessment might  have  included  all  such  damages  as  would  re- 
sult to  appellee  from  such  acts  of  appellant  as  were  reasonably 
necessary  and  proper  in  the  construction,  maintenance  and 
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operation  of  the  railroad  according  to  the  plans  then  in  con- 
templation, if  any  snch  existel,  or  according  as  the  topogra- 
phy of  the  hind  through  which  it  ran  might  render  necessary 
and  proper.  J.  &  S.  R  R  Co.  v.  Kidder,  21  111.  132;  St  L., 
S.  &  C.  R  R  Co.  V.  Mitchell,  47  III.  165.  And  what  arc 
the  proper  elements  to  be  considered  in  assessing  damages 
mast  depend  upon  the  circumstances  of  each  particular  case. 
In  the  Kidder  case,  supra,  the  plan  of  the  road  with  reference 
to  a  way  underneath  the  track  for  the  passage  of  the  owner's 
stock  to  and  from  a  spring,  was  considerd  a  very  material  ele- 
ment. In  the  Mitchell  case,  supra,  the  cost  of  building  and 
maintaining  a  fence  along  the  right  of  way  was  a  proper  ele- 
ment. In  St.  L.,  V.  &  T.  H.  R  R.  Co.  v.  Mollett,  59  111.  235, 
fruit  trees  on  the  land  and  ditcliing  on  adj^acent  lands  were  con- 
sidered. In  St.  L.  &  S.  E.  Ey.  Co.  v.  Teters,  the  danger  of  kill- 
ing stock,  and  of  the  escape  of  fire,  were  regarded  as  proper  to 
be  considered.  For  all  such  damages  as  resulted  from  and  were 
incident  to  the  construction,  operation  and  maintenance  of  ap- 
pellant's railroad,  having  due  regard  to  appellee's  interests,  the 
release  was  a  complete  indemnity.  Conwell  v.  S.  &  N.  W. 
R  R  Co.,  81  111.  232.  If  the  ditching  complained  of,  whereby 
the  waters  for  some  distance  along  the  track  were  gathered  to- 
gether at  the  culvert  on  the  right  of  way  through  appellee's 
land,  and  the  discharge  of  the  same  at  the  place  complained 
about  were  necessary  incidents  of  the  construction  and  main- 
tenance of  appellant's  road,  then  the  release  would  operate  as 
a  complete  bar  to  any  action  therefor. 

To  the  plea  of  the  Statute  of  Limitations,  appellee  replied 
in  effect,  that  admitting  the  acts  complained  of  were  done 
more  than  five  years  before  the  commencement  of  the  suit, 
yet  he  ought  not  on  that  account  to  be  barred  of  his  action, 
because  the  wrongs  complained  of  constituted  a  continuing  in- 
jury up  to  the  time  of  suit  brought.  By  joining  issue  and 
going  to  trial  upon  this  replication,  the  acts  of  appellant  at  Hud 
from  the  time  of  the  construction  of  the  road  in  so  far  as  they 
had  a  tendency  to  divert  the  water  from  its  natural  course  and 
to  precipitate  it  upon  appellee's  land,  were  thrown  open  for 
investigation  before  the  jury.     It  was  the  right  of  appellant  to 
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have  the  verdict  limited  by  the  damages  not  covered  by  the 
release.  For  this  purpose  the  deed  was  proper  evidence  and 
shonld  have  been  admitted. 

The  rule  is  settled  that  where  a  condemnation  takes  place 
according  to  maps  and  plans  introduced  upon  the  trial,  and 
these  should  afterward  be  changed,  the  laud  owner  can  recover 
any  damages  resulting  from  such  change.  P.  &  R.  I.  R.  R. 
Co.  V.  Birkett,  62  111.  332.  How  far  this  rule  can  be  made  ap- 
plicable to  the  present  case  we  will  not  undertake  now  to  sa}". 
But  we  are  of  the  opinion  that  before  appellee  can  recover 
damages  from  appellant  it  must  appear  that  appellant's  acts 
amount  to  a  departure  from,  or  were  not  embraced  within  the 
purposes  for  which  the  release  was  made. 

We  have  examined  carefully  the  authorities  cited  by  coun- 
sel for  appellee  in  support  of  their  theory  of  the  case.  They 
announce  the  well  recognized  principles  that  the  owner  of  the 
dominant  heritage  may  not  flood  the  servient,  nor  may  the 
owner  of  the  servient  heritage  dam  the  water  back  upon  the 
dominant.  If,  in  the  construction  of  appellant's  road,  such  a 
result  should  have  followed,  then,  in  the  absence  of  a  release, 
the  damage  resulting  therefrom  would  have  been  a  proj)er  ele- 
ment to  be  considered  in  the  condemnation  proceedings  which 
must  necessarily  have  followed  before  appellant  could  have 
entered  upon  the  land.  In  that  case  the  injury  resulting  from 
such  proposed  flooding  of  appellee's  land  would  have  been 
compensated  for  by  the  damages  awarded.  It  follows,  there- 
fore, that  if  the  injury  complained  of  here  was  the  necessary 
result  of  the  construction  of  the  railroad,  the  damages  caused 
thereby  have  been  fully  released.  We  are  unable  to  perceive 
that  these  authorities  touch  the  question  now  under  consider- 
ation. 

For  the  error  in  rejecting  the  deed  when  offered  in  evidence, 
the  judgment  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Blanchard  T.  Pettingill  et  al. 

V. 

Lucy  Dbake. 

1.  Evidence— Fraudulent  intent.— To  render  a  sale  fraudulent  un- 
der Sec.  1,  Chap.  11,  R.  S.  1874,  it  is  not  necessaiy  to  show  that  the  pur- 
chHser  participated  in  the  fraudulent  intent  as  his  title  to  the  property 
is  not  in  issue.  Where  the  question  at  issae  was  whether  a  husband  actin^f 
as  the  general  agent  of  his  wife,  had  within  two  years  next  preceding  the 
commencement  of  this  suit  fraudulently  conveyed  or  assigned  the  effects  of 
appellee,  his  wife,  or  a  part  thereof,  so  as  to  hinder  or  delay  her  creditors. 
Held,  that  the  evidence  as  to  the  transaction  in  this  case  was  sufficient  to 
have  fairly  raised  upon  the  trial  the  question  of  fraudulent  intent  and  it 
should  have  been  submitted  to  the  jury. 

2.  Husband  and  wife — Evidence. — Where  appellee  was  put  npon 
the  stand  as  a  witness  for  appellants,  and  in  order  to  charge  her  with  a 
knowledge  of  the  sale  by  her  husband  of  her  effects  to  one  W.,  she  was 
asked  certain  questions  interded  to  draw  out  the  facts  that  she  had  derived 
certain  information  concerning  the  sale  from  her  husband  Eind  that  she  had 
given  him  certain  directions  in  regard  to  it.  Held,  that  this  class  of  evi- 
dence does  not  come  within  section  5,  chapter  51  of  the  statute.  The  wife 
was  being  examined  with  reference  to  her  own  business  transactions  in 
which  it  was  alleged  her  husband  had  acted  as  her  agent.  She  was  not  tes- 
tifying against  her  husband  and  therefore  he  could  not  be  prejudiced  by 
anything  she  might  say. 

Appeal  from  Circuit  Court  of  Macon  conntv;  the  Hon.  C.B. 
Smith,  Judge,  presiding.     Opinion  filed  February  5,  1884. 

Messrs.  Bunn  &  Park  and  Messrs.  Coopeb  &  Tbnnebt,  for 
appellants;  that  where  a  plaintiff  has  evidence  tending  to 
prove  his  case  it  is  error  to  exclude  it  from  the  jury,  cited 
HoUiday  V.  Burgess,  84  111.  193;  Merricks  v.  Davis,  66  HI. 
319;  Craig  v.  Peake,  22  111.  185;  Kohl  v.  Lindley,  39  111.  195; 
Crowley  v.  Crowley,  80  111.  469. 

Mr.  W.  C.  Johns,  for  appellee;  that  the  statements  of  an 
agent,  when  not  part  of  the  re8  geatm^  are  not  evidence,  cited 
1  Greenleaf  on  Ev.,  §  113,  Vol.  2,  §  63,  note  6;  Waterman  v. 
Peet,  11  111.  648;  Whiteside  v.  Margarel,  51  111.  507. 

As  to  estoppel:    Hunley  v.  Hunley,  16  Ala.  91;  Beeves  v. 
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Matthews,  17  Ga.  449;  Tonng  v.  Foute,  43  111.  33;  Eay  v. 
Bell,  24  111.  444;  Baker  v.  Pratt,  15  111.  668;  Smith  v.  New- 
ton,  38  111.  230;  Winchell  v.  Edwards,  67  111.  41;  Tucker  v. 
Con  well,  67  IlL  652;  Knoebel  v.  Kircher,  38  111.  308;  Wins- 
low  V.  Cooper,  104  111.  .235. 

An  insolvent  debtor  may  sell  his  property,  and  if  the  transr 
action  be  an  honest  one,  in  good  faith,'  and  for  an  adequate 
consideration,  it  matters  not  how  many  creditors  may  thereby 
be  prevented  from  reaching  the  property:  Erb.  v.  Cole,  31 
Ark.  554;  Wood  v.  Shaw,  29  111.  444;  Miller  v.  Kirby,  74  111. 
242;  Bowden  v.  Bowden,  76  111.  143;  Waddams  v.  Humphrey, 
22  111.  661. 

To  impeach  a  sale  of  property  as  fraudulent  as  to  creditors, 
it  is  necessary  to  show  that  both  the  vendor  and  purchaser 
fraudulently  intended  to  hinder  and  delay  creditors:  Ewing 
V.  Rnnkle,  20  111.  449;  Brown  v.  Riley,  22  111.  46;  Myers  v. 
Kinzie,  26  111.  36;  Gridley  v.  Bingham,  61  111.  153;  Hatch  v. 
Jordan,  74  111.  414;  Bowden  v.  Bowden,  75  111.  143;  Meixsell 
V.  Williamson,  35  111.  529;  Hessing  v.  McCloskey,  37111. 532; 
Herkelrath  v.  Stookey,  63  111.  487. 

Even  if  the  evidence  was  improperly  excluded,  if  the  ver- 
dict could  not  have  been  otherwise,  a  reversal  will  not  follow 
Stobie  v.  Dills,  62  111.  433;  Crowley  v.  Crowley,  80  111.  469 
Hazen  v.  Pierson,  83  111.  241;  Caveny  v.  Weiller,  90  111.  159 
Hubner  v.  Feige,  90  111.  208. 

• 

MoCuLLOCH,  P.  J.  This  was  a  suit  in  attachment,  brought 
by  the  firm  of  Moses  Pettingill  &  Co.  against  appellee,  upon 
the  ground  that  within  two  years  preceding  the  filing  of 
the  afiidavit  she  had  fraudulently  conveyed  and  assigned  her 
effects  or  part  thereof  so  as  to  hinder  and  delay  her  creditors. 
Appellee  filed  a  plea  in  abatement  to  the  writ  denying  the 
fraudulent  conveyance,  but  suffered  a  default  for  want  of  a 
plea  to  the  declaration.  The  jury  assessed  the  damages 
against  her  at  the  sum  of  $566.30  but  found  in  her  favor  upon 
the  issue  joined  upon  the  plea  in  abatement,  and  the  court 
rendered  judgment  accordingly.  From  this  judgment  the 
plaintiffs  in  the  court  below  prayed  an  appeal  to  this  court. 
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On  the  trial  of  the  case  before  the  jury,  several  witnesBCs 
were  examined  on  the  part  of  appellants  to  prove  the  fraadu- 
lent  character  of  the  disposition  of  her  stock  in  trade  by  ap- 
pellee, at  the  close  of  which  her  counsel  moved  to  exclude  all 
the  evidence  upon  that  issue  Ironi  the  jury,  which  motion 
the  court  sustained  and  directed  them  to  find  for  appellee;  to 
which  ruling  appellants  excepted,  and  assigned  the  same  for 
error  in  this  court. 

It  is  contended  on  the  part  of  appellee,  that  as  she  owned 
no  property  she  could  not  be  guilty  of  a  fraudulent  disposi- 
tion of  any.  The  evidence  tends  very  strongly  to  show  that 
her  husband,  Peter  J.  Drake,  was  doing  business  in  her  name 
with  her  consent;  that  he  was  acting  as  her  general  agent  in 
carrying  on  the  store;  that  he  contracted  debts  in  her  name  for 
goods  purchased  for  the  store;  that  when  sued  for  these  debts, 
judgments  were  rendered  against  her,  and  that  the  bill  of 
goods  for  which  this  suit  was  bron^jflit  was  purchased  in  her 
name.  Upon  that  question  the  evidence  was  of  such  a  charac- 
ter that  a  jury  might  properly  have  found  her  to  be  the  owner 
of  the  goods. 

It  is  not  denied  that  tlie  goods  were  sold  to  one  Wait.  The 
evidence  shows  that  Wait  was  doing  business  in  Decatur, 
while  appellee  and  her  husband  were  carrying  on  the  business 
at  Warrensburg;  that  when  creditors  began  to  press  them  for 
payment,  the  husband  went  to  Decatur  and  endeavored  to 
borrow  money  from  Wait,  who  was  already  a  creditor  of  the 
house  in  the  sum  of  $172.07,  but  that  he  failed  in  obtain- 
ing the  money;  that  thereupon  Wait  went  to  Warrensburg, 
and  late  on  Saturday  night,  without  taking  any  invoice  of  the 
stock,  made  a  purchase  of  the  entire  contents  of  the  store  for 
the  sum  of  $1,500,  when  tie  evidence  tends  strongly  to  show 
that  they  were  worth  from  $2,000  to  $2,500;  that  the  $172.07 
which  appellee  was  then  owing  Wait  was  deducted  from  the 
purchase  money,  and  Wait  gave  his  check  for  $127.93,  and 
for  the  balance,  $1,200,  he  gave  his  note  payable  in  nine 
mouths;  that  of  the  money  so  received,  appellee's  husband 
sent  $100  to  his  mother,  and  that  an  airreement  was  entered 
into  with  Wait,  that  if  any  of  the  creditors  who  wanted  to 
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settle  would  take  Wait's  note  at  nine  months,  he  was  to  give 
them  his  notes,  and  indorse  the  amoant  of  such  notes  on  that 
for  $1,200,  but  if  any  refused  to  do  so  he  was  to  pay  them  the 
cash  upon  appellee's  request,  but  only  such  creditors  as  Drake 
directed  were  to  be  thus  preferred  by  note  or  cash.  In  a  very 
few  days  after  the  sale  Wait  had  settled  with  preferred  cred- 
itors to  the  amount  of  $823.53,  leaving  a  balance  unpaid  on 
the  $1,200  note  of  $366.47,  whereupon  the  said  note  was  sur- 
rendered and  a  new  one  given  for  the  last  named  sum.  This 
last  mentioned  note  Drake  turned  over  to  his  attornevs,  to 
pay  them  for  defending  himself  and  his  wife  from  threatened 
litigation. 

At  the  same  time  there  was  owing  to  appellee,  on  notes  and 
book  accounts,  about  the  sum  of  $1,500,  which  it  seems  were 
sold  to  the  firm  of  Kace  &  Co.,  in  payment  of  an  indebtedness 
to  them  of  $594.64.  It  therefore  appears  that  out  of  the  as- 
sets of  the  concern  Drake  effected  a  payment  of  preferred 
creditors  to  the  amount  of  about  $1,600,  leaving  nearly  that 
amount  of  debts  unpaid. 

The  question  to  be  decided  by  the  jury  was  whether  this 
transaction  on  the  part  of  Drake,  acting  as  general  agent  of 
his  wife,  manifested  an  honest  intent  and  effort  to  realize  the 
full  value  of  the  assets  of  the  concern  for  the  benefit  of  appel- 
lee's creditors,  or  did  it  manifest  an  intent  upon  his  part  to 
hinder  and  delay  them  by  putting  the  assets  beyond  their 
reach.  We  are  not  bound  to  inquire  whether  or  not  Wait  was 
an  innocent  purchaser,  as  his  title  to  the  goods  is  not  in  issue 
in  this  suit,  but  simply  to  inquire  if  Drake,  the  husband  of 
appellee,  had  within  two  years  next  preceding  the  commence- 
ment of  this  suit,  fraudulently  conveyed  or  assigned  the  ef- 
fects of  appellee,  or  a  part  thereof,  so  as  to  hinder  or  delay 
her  creditors,  as  provided  in  the  sixth  clause  of  section  1, 
chap.  11,  R.  S.  1874. 

Without  entering  upon  a  minute  discussion  of  the  points 
in  the  testimony  which  might  be  regarded  by  the  jury  as 
badges  of  such  fraudulent  intent,  we  will  simply  say  that,  in 
our  opinion,  there  was  enough  of  it  to  at  least  have  fairly 
raised  the  question  upon  the  trial,  and  this  being  so,  it  is  con- 
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ceded  by  counsel  for  appellee  that  it  ought  to  have  gone  to  the 
jury.  The  point  of  his  argument  is,  that  there  was  no  evi- 
dence in  the  case  from  which  the  jury  could  fairly  deduce  the 
inference  of  a  fraudulent  intent. 

On  the  trial  of  the  case,  appellee  was  put  upon  the  stand 
as  a  witness  for  appellants.  In  order  to  charge  her  with  a 
knowledge  of  the  sale  to  Wait,  she  was  asked  certain  ques- 
tions intended  to  draw  out  the  facts  that  she  had  derived  cer- 
tain information  concerning  the  sale  from  her  husband,  and 
that  she  bad  given  him  certain  directions  in  regard  to  it.  All 
this  evidence  was  excluded  by  the  court,  upon  objections  be- 
ing made  by  her  counsel.  As  at  present  advised,  we  can  see 
no  objection  to  this  line  of  inquiry.  She  was  being  examined 
with  reference  to  her  own  business  transactions,  in  which  it 
was  alleged  her  husband  had  acted  as  her  agent  She  was  not 
testifying  against  her  husband,  and  therefore  he  could  not  be 
prejudiced  by  anything  she  might  say.  We  do  not  regard 
this  class  of  evidence  as  coming  within  the  exceptions  con- 
tained in  the  fifth  section,  chap.  51,  R.  S.  1874.  But  since 
counsel  for  appellants  failed  to  follow  up  their  questions  with 
an  offer  as  to  what  they  expected  to  prove  by  such  questions, 
we  are  unable,  except  in  one  instance,  to  see  their  materiality. 
We  would  not,  therefore,  be  inclined  to  reverse  the  judgment 
for  that  canse.  But  for  the  error  in  withdrawing  the  evidence 
from  the  jury,  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Beversed  and  remanded. 


Isaac  C.  Brown  et  al. 

V. 

Isaiah  Thomas. 

1.  Contract— Lien— Estoppel.— Appellee  agreed  to  fhrmsb  A  with 
m  ^rchandise,  and  A  promised  that  appellee  shonld  be  paid  the  first  mooey 
received  from  A's  crop.  There  was  no  contract  whatever  that  appellee 
fihooid  have  a  lien  upon  or  any  interest  in  the  crop.    Subsequently,  appel- 
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lant  Brown  leased  the  farm  to  A,  who  was  his  BOD*in-Iaw,  and  frimished 
him  the  necessary  expenses  to  carry  on  the  farm.  Held,  that  appellant 
oonld  secare  himself  upon  the  crop  for  such  advances  by  provisions  in  the 
lease,  if  made  in  good  faith,  or  by  pledge  or  mortgage  snbseqaently  made, 
for  the  arrangement  between  appellee  and  A  would  not  deprive  appellant 
of  the  right  to  secure  payment  of  his  advances,  if  by  the  use  of  greater  dil- 
igence he  could  procure  the  first  lien.  And  the  fact  that,  after  appellant 
leased  the  premises,  he  gave  appellee  an  assurance  or  verbal  guaranty  that 
appellee  should  be  paid,  would  not  work  an  estoppel  in  pais, 

2.  Instructions— Bill  of  bale— Posbbssion. — ^The  third  instruction 
is  misleading,  in  that  the  plain  inference  to  be  drawn  from  it  is,  that  although 
there  may  have  been  no  delivery  of  the  com  under  the  bill  of  sale  to  appel- 
lee, yet  as  to  all  persons  except  subsequent  purchasers  the  title  would  pass. 
If  appellant,  at  the  time  of  the  execution  of  the  bill  of  sale  to  appellee,  was 
in  possession  of  the  property  by  a  valid  pledge  or  under  a  chattel  mortgage, 
although  it  had  neither  been  acknowledged  nor  recorded,  and  continued  m 
such  possession  after  the  making  of  said  bill  of  sale,  he  could  not  be  re- 
garded as  a  subsequent  purchaser,  and  yet  his  lien  would  be  protected  by 
his  possession.  The  instruction,  therefore,  fails  to  make  a  proper  exception 
as  to  appellant,  if  he  occupied  either  of  the  positions  indicated. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
0.  Epleb,  Judge,  presiding.    Opinion  filed  Febroary  5,  1884, 

Mr.  M.  D.  Bbeoheb  and  Messrs.  Blink  &  Hoblit,  for  ap- 
pellant; as  to  estoppel  inpais^  cited  The  People  v.  Brown,  67 
111.  435;  Bigelow  on  Estoppel,  60;  Hefner  v.  Vandolah,  57 
III.  520. 

Messrs.  Beaoh  &  Hodnett,  for  appellee;  cited  Simpson  v. 
Pearson,  81  Ind.  1;  Horn  v.  Cole,  51  N.  H.  287. 

McCtn.LOOH,  P.  J.  On  the  first  day  of  January,  1883,  ap- 
pellant, Isaac  C.  Brown,  leased  certain  premises  to  his  son-in- 
law,  David  B.  Tale,  for  farming  purposes,  to  hold  for  the  term 
of  one  year  from  that  date;  said  Yale  as  rent  for  the  same,  was 
to  deliver  to  said  Brown,  in  the  crib,  one  half  of  all  the  corn 
grown  on  the  land  and  one  half  of  all  other  crops.  It  was 
further  stipulated  in  said  lease-that  no  part  of  said  crops 
should  be  sold  or  removed  from  the  said  premises  until  the 
rents  and  all  moneys  advanced  or  loaned,  or  sureties  given  or 
paid  by  said  Brown  for  the  use  of  said  Yale,  should  be  paid. 
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and  that  the  lessee  shonld  deliver  up  the  premises  to  the  lessor 
at  the  end  of  the  term. 

It  appears  from  the  evidence  that  Yale  was  a  man  of  very 
little  means  pecuniarily,  and  that  prior  to  the  leasing  of  the 
said  land,  and  in  anticipation  thereof,  he  had  made  applica- 
tion to  appellee  for  credit  in  his  store  for  goods  to  be  paid  for 
after  he  should  have  raised  his  crop.  In  pursuance  of  the  ar- 
rangement then  made,  appellee  sold  goods  to  Yale  to  the 
amount  of  $435. 

When  the  crop  had  matured  it  was  put  into  the  cribs  be- 
longing to  Brown,  on  the  same  farm,  but  not  on  the  same 
ground  leased  to  Yale,  after  which  a  measurement  and  esti- 
mate of  the  number  of  bushels  of  corn  raised  on  the  land  was 
had  between  Brown  and  Yale,  but  no  division  of  the  corn 
was  actually  made.  Nor  does  the  evidence  show  clearly  that 
there  was  any  other  agreement  between  them  than  that  con- 
tained in  the  lease,  that  the  grain  so  placed  in  the  cribs 
should  be  held  by  Brown  in  pledge  for  the  payment  of  money 
advanced  to  Yale  as  provided  for  in  the  lease. 

On  the  16th  day  of  January,  1883,  said  Yale  executed  to 
appellee  a  bill  of  sale,  in  substance  as  follows: 

^^  I  have  this  day  sold  and  delivered  to  Isaiah  Thomas,  one 
crib  of  corn  containing  fifteen  hundred  and  eighty -bushels, 
more  or  less;  the  exact  amount  of  bushels  is  to  be  determined 
when  the  corn  is  shelled  and  weighed.  The  crib  containing 
said  corn  is  the  north  plank  crib,  and  is  situated  near  the 
south  west  corner  of  the  north  west  quarter  of  section  thirty- 
one  (31),  town  twenty-two  (22),  range  four  (4)  west,  county  of 
Logan,  State  of  Illinois,  on  the  farm  and  near  the  residence  of 
Isaac  C.  Brown.  The  said  Isaiah  Thomas  is  to  pay  the  said 
David  B.  Yale  forty-five  cents  per  bushel  for  said  com  as  fol- 
lows: Four  hundred  and  thirty-five  dollars  on  merchandise  ac- 
count due  said  Thomas  from  said  Yale,  and  the  balance  when 
said  corn  is  shelled  and  weighed."  At  the  same  time  there  was 
an  understanding  between  Yale  and  Thomas*that  the  latter 
was  not  to  haul  the  corn  until  the  May  following.  In  tlie 
meantime  by  permission  of  Thomas,  Yale  took  one  hundred 
and  fifty  bushels  of  said  corn  and  with  it  went  to  Dakota  to 
reside. 
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There  is  some  evidence  tending  to  show  that  when  Brown 
learned  of  this  bill  of  sale  to  Thomas,  he  undertook  to  for6^- 
close  a  chattel  mortgage  which  Tale  had  given  him  on  the 
corn,  and  for  this  purpose  nominally  placed  one  William  Car- 
uthers  in  possession,  who  advertised  the  same  for  sale  under 
the  chattel  mortgage. 

At  this  stage  of  the  business,  appellee  sued  out  the  writ  of 
replevin  in  this  case  [against  Brown  and  Caruthers  for  the 
corn  in  the  north  plank  crib,  as  described  in  the  bill  of  sale, 
under  which  writ  the  corn  was  seized. 

On  the  trial  of  the  case  it  was  contended  that  appellant 
Brown  had  given  appellee  such  assurances,  during  the  time 
the  latter  was  furnishing  goods  to  Yale,  that  he  should  re- 
ceive his  pay  for  the  same  out  of  the  crop,  as  to  estop  Brown 
from  setting  up  a  superior  title  thereto  to  that  of  appellee. 

The  court  at  the  request  of  appellee  gave  to  the  jury  the 
following  among  other  instructions: 

First.  If  you  believe  from  the  evidence  that  the  defendant, 
Brown,  and  Iiis  son-in-law,  Yale,  agreed  that  the  crop  raised 
by  Tale  in  1882  should  pay  the  plaintiff  for  the  provisions 
that  he,  Yale,  should  get  from  the  plaintiff  while  he  was  rais- 
ing the  crop,  and  that  Yale  so  informed  the  plaintiff,  and  that 
plaintiff  thereupon  went  and  saw  Brown,  and  that  Brown, 
either  directly  or  indirectly,  intentionally  induced  the  plaintiff 
to  believe  that  such  was  the  agreement,  with  a  view  of  get- 
ting plaintiff  to  furnish  Yale  the  provisions,  and  that  by  rea- 
son of  such  inducements  plaintiff  advanced  the  provisions  to 
Yale,  then  you  are  instructed  that  Brown  could  not  be  heard 
to  say  that  he  was  not  to  be  paid  out  of  such  crop  for  such 
provisions;  and  if  in  pursuance  of  such  agreement,  said  Yale, 
by  written  bill  of  sale,  sold  and  delivered  the  corn  in  contro- 
versy to  the  plaintiff  in  payment  of  said  debt  for  provisions, 
and  that  thereafter  the  defendants  took  possession  of  such 
com,  claiming  the  same  under  a  chattel  mortgage  and  adver- 
tised the  same  for  sale,  and  that  thereupon  the  plaintiff 
brought  this  suit,  then  you  should  find  the  issues  for  the 
plaintiff. 

There  are  two  fatal  objections  to  this  instruction,  according  to 
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oar  understanding  of  the  testimony;  first,  in  that  it  does  not 
appear  that  any  agreement  existed  between  Brown  and  Yale 
on  the  one  part,  and  appellee  of  the  other,  that  the  crop 
raised  by  Yale  in  1882  should  pay  appellee  for  the  provisions 
Yale  should  get  from  him  while  raising  the  crop.  Secondly, 
the  evidence  is  not  sufficient  to  create  an  estoppel  against 
Brown  claiming  the  corn. 

The  evidence  upon  which  this  instruction  was  predicated  is 
substantially  as  follows:  Appellee  testified:  I  had  an  arrange- 
ment with  Mr.  Yale  about  furnishing  him  means  of  support; 
he  came  to  me  in  September,  before  he  raised  his  corn,  and 
said  he  was  going  to  raise  a  crop  of  corn,  and  wanted  me  to  fur- 
nish his  family  with  supplies  dv/ring  the  time  he  was  raising 
a  crop;  as  he  was  a  son-in-law  of  Brown's,  I  supposed  it  would 
be  all  straight;  he  said  if  I  would  furnish  him  goods,  ^^  I  can 
arrange  about  the  ground";  he  said  it  would  help  him  out; 
I  told  him  I  would  certainly  let  him  have  the  goods,  but  if 
he  raised  a  crop  of  corn,  I  must  have  my  pay;  he  replied, 
"You  shall  have  the  first  money  that  comes  out  of  the  corn." 
While  I  was  furnishing  these  provisions  to  Brown's  son-in- 
law,  I  spoke  to  Brown  about  it;  he  did  not  say  he  would  pay 
me,  but  he  did  say  "you  shall  have  your  money."  I  fur- 
nished these  supplies  to  Yale  in  good  faith  on  that  crop  of 
corn  he  was  raising.  I  had  another  talk  with  Yale  after  the 
one  last  named,  and  he  told  me  he  would  pay  me  as  soon  as 
he  gathered  the  corn  crop. 

McCallister  testified  on  behalf  of  appellee  as  follows:  "  Mr. 
Yale  has  gone  to  Dakota.  I  had  some  conversation  with  Mr. 
Brown  while  Yale  was  raising  his  crop  of  com.  Brown  said 
he  wanted  Yale  to  farm  his  land.  It  was  good  fertile  land, 
and  wanted  him  to  raise  a  crop,  and  Thomas  had  kindly  prom- 
ised to  furnish  Yale  supplies  for  his  family,  the  land  being 
good.  He  thought  Yale  could  pay  Thomas  and  some  other 
debts;  that  he  would  pay  Thomas  if  any  one;  was  to  pay 
Thomas  out  of  his  crops.  I  think  Mr.  Brown  told  md  this  in 
the  spring  of  1882,  before  the  crop  was  planted." 

Newkirk  testified  on  behalf  of  appellee  as  follows:  "  I  stn 
acquainted  with  Brown.    1  had  a  talk  with  him  about  liis 
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son-in-law  running  his  place.  He  said  it  ^ve  his  son- 
in-law  employment,  and  that  Mr.  Thomas  had  agreed  to 
cany  him  daring  the  time  he  was  raising  his  crop  and  take 
his  pay  ont  of  the  corn  and  that  Thomas  was  a  good  man  to 
offer  to  help  him,  and  if  he  oonid  not  pay  him,  he  wonld.  I 
think  this  conversation  was  in  the  fall  of  1881,  abont  the  time 
of  fall  plowing,  long  before  any  crop  was  planted.*' 

According  to  this  testimony  appellee  seems  to  have  had 
two  reasons  for  giving  credit  to  Yale;  first,  the  fact  that  he 
was  Brown's  son-in-law.  Secondly,  that  Yale  promised  he 
shonld  have  his  pay  ont  of  the  first  money  that  should  come 
out  of  the  corn.  There  was  no  contract  whatever  that  he 
*  shonld  have  a  lien  upon  or  any  interest  in  the  corn.  It  was 
a  simple  giving  of  credit  upon  his  prospects  of  raising  a  crop, 
such  as  many  farmers  in  straitened  circumstances  are 
obliged  to  ask  for  and  receive.  Appellee  knew,  and  so  did 
Brown,  that  Yale  had  nothing  to  pay  with  unless  he  should 
succeed  in  raising  a  crop.  This  agreement  for  credit  was 
made  before  Brown  had  leased  the  land  to  Yale.  But  the 
crop  could  not  be  raised  without  money  to  pay  the  necessary 
expenses  of  carrying  on  the  farm.  This,  Brown  agreed  to 
and  did  furnish.  We  see  no  reason  why  he  could  not  secure 
himself  for  such  money  by  provision  in  the  lease,  if  made  in 
good  faith,  or  even  if  not  secured  by  the  lease,  why  he  could 
not  be  secured  by  pledge  or  mortgage  subsequently  made. 
His  language  used  to  appellee  c^n  amount  to  no  more  than  an 
assurance  or  a  verbal  guaranty  that  appellee  should  be  paid, 
but  they  certainly  did  not  mean  that  Brown  had  no  right  to  pur- 
chase the  corn,  or  to  take  a  mortgage  upon  it,  or  receive  it  in 
pledge  as  security  for  money  advanced  to  pay  the  expenses  of 
raising  it.  Tlie  terms  of  the  arrangement  as  testified  to  by 
appellee  are  not  that  he  should  have  a  lien  upon  the  crop,  but 
that  he  should  be  paid  out  of  the  first  money  received  for  it. 
This  plainly  implies  that  Yale  was  to  be  at  liberty  to  sell  the 
com  and  pay  appellee  out  of  the  proceeds.  This  certainly 
did  not  deprive  Brown  of  the  right  to  secure  payment  of  his 
advances,  if  by  the  use  of  greater  diligence  he  could  procure 
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the  first  lien.    The  elements  of  an  estoppel  in  pais  are  wholly 
wanting.  • 

The  court  also  gave  the  following  instruction  for  appellee: 
Second.  The  court  instructs  the  jury,  that  "if  you  believe 
from  the  preponderance  of  the  evidence,  that  there  was  an  un- 
derstanding and  agreement  between  the  defendant,  Brown, 
and  his  son-in-law,  Yale,  that  Yale  should  raise  a  crop  of 
corn  on  the  land  of  Brown  in  the  vear  1882,  and  that  Yale 
was  to  get  his  provisions  for  his  family  from  the  plaintiff 
while  the  crop  was  being  raised,  and  that  he' was  to  be  paid 
for  such  provisions  out  of  the  crop  raised  by  Yale,  and  that 
Yale  so  informed  the  plaintiff^,  and  that  the  plaintiff,  relying 
thereon,  advanced  to  Yale  the  provisions  for  himself  and  fam- 
ily during  the  raising  of  the  crop;  and  that  after  the  crop  was 
raised,  said  Yale,  in  pursuance  of  such  agreement,  sold  to  the 
plaintiff*,  by  written  bill  of  sale,  the  crop  in  controversy,  and 
then  delivered  the  same  to  the  plaintiff,  with  Brown's  consent, 
in  payment  of  such  indebtedness;  and  if  you  further  believe 
that  Brown  afterward  placed  a  chattel  mortgage  in  the  hands 
of  the  defendant,  Garuthers,  with  instructions  that  said 
Caruthers  should  take  possession  of  such  corn  and  sell  the 
same,  and  that  defendant,  Caruthers,  did  take  possession  of 
said  corn,  under  said  mortgage,  and  advertise  the  same  for 
sale,  and  that  thereupon  plaintiff  brought  this  suit,  then  you 
should  find  the  issues  herein  for  the  plaintiff." 

This  instruction  is  faulty  in  that  it  is  uncertain  whether  it 
means  that  Yale  should  have  delivered  the  corn  itself  or  only 
the  bill  of  sale  to  appellee,  with  the  consent  of  Brown.  We 
fail  to  see  any  evidence  to  support  it  in  either  view.  The  corn 
certainly  never  was  delivered  to  appellee,  for  it  was  in  posses- 
sion of  Brown,  on  his  own  farm  and  in  his  own  crib,  from  the 
time  it  was  gathered  until  the  suing  out  of  the  writ  of  replevin 
in  this  case.  Nor  is  there  any  evidence  that  Brown  ever  con- 
sented to  Yale's  executing  and  delivering  the  bill  of  sale  to 
appellee  in  payment  of  the  debt,  but  on  the  contrary,  the 
testimony  shows  that  Brown  never  knew  anything  about  the 
bill  of  sale  until  a  short  time  before  the  commencement  of 
this  suit    The  instruction  also  wholly  ignores  the  question 
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as  to  whether  or  not  Brown  had  received  possession  of  the 
corn  in  pledge  for  the  payment  of  his  claim. 

Tlie  court  also  gave  the  following  instruction  for  appellee: 
*^  The  court  instructs  the  jury  that  the  contract  offered  in  evi- 
dence by  the  plaintiff,  as  between  Yale  and  Thomas,  would  be 
snfiScient  to  pass  the  title  of  the  corn  in  controversy  to  Thomas, 
and  no  other  or  further  delivery  would  be  necessary  to  pass  the 
title  of  David  B.  Yale  in  the  com  to  Isaiah  Thomas;  but  such 
contract  of  sale  without  delivery  of  the  possession  of  the  corn 
would  not  be  valid  and  sufficient  as  against  subsequent  pur- 
chasers." The  plain  inference  to  be  drawn  from  this  instruc- 
tion is,  that  although  there  may  have  been  no  delivery  of  the 
corn,  yet,  as  to  all  persons  except  subsequent  purchasers  the 
title  would  pass.  If  Brown  was  at  the  time  of  the  execution 
of  the  bill  of  sale  to  Thomas  in  possession  of  the  corn  by 
virtue  of  a  valid  pledge  or  under  a  chattel  mortgage,' although 
it  had  neither  been  acknowledged  nor  recorded,  and  con- 
tinued in  such  possession  after  the  making  of  said  bill  of  sale, 
he  could  not  be  regarded  as  a  subsequent  purchaser,  and  yet 
his  lien  would  be  protected  by  his  possession.  This  instruc- 
tion, therefore,  fails  to  make  a  proper  exception  as  to 
appellant,  if  he  occupied  either  of  the  positions  indicated.  It 
was  therefore  misleading,  and  ought  not  to  have  been  given. 

For  these  reasons  the  judgment  of  the  circuit  court  will  be 
reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


HuLDA  Purvis* 

V. 
ISABELLE    SXANDIFER. 

Practicb — JJLonos  to  continub  gausb. — ^Where  a  motion  was  made 
to  continue  acanse  to  make  application  to  the  court  below  to  amend  the  bill 
of  exceptions  by  adding;  the  seal  of  the  judge,  and  by  incorporating  matter 
which  had  been  inadvertently  omitted.   Ht'ld,  that  the  motion  comes  too  late, 

*Two  cases. 
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as  the  defects  in  the  record  of  the  court  below  were  apparent  ever  since  it 
was  certified  lO  by  thederk,  and  it  was  the  duty  of  appellant's  counsel,  if  he 
had  desired  to  have  the  record  amended,  to  have  made  his  motion  before  the 
cause  had  been  submitted. 

Appeal  from  the  County  Court  of  Moultrie  county;  the 
Hon.  J.  Mbekes,  Judge,  presiding.  Opinion  filed  February 
6,  1884. 

Mr.  W.  H.  Shinn,  for  appellant 

Mesers.  Edbn  &  Clabk  and  Mr.  S.  M.  Smtseb,  for  appellee. 

Per  Cubiam.  When  these  two  cases  were  reached  upon  the 
call  of  the  docket  on  the  fourth  day  of  December,  it  appear- 
ing that  errors  had  been  assigned  upon  the  records  and  briefs 
filed  upon  both  sides,  they  were  taken  under  advisement  On 
the  next  day,  upon  apph* cation  of  appellant's  attorney  in  each 
case,  leave  was  given  to  file  additional  records  from  the  court 
below.  In  the  second  of  the  above  entitled  cases  such  addi- 
tional record  was  filed,  but  it  appearing  that  the  new  matter 
certified  by  the  clerk  does  not  constitute  a  part  of  the  record, 
we  have  stricken  the  same  from  the  files. 

A  motion  is  now  made  to  continue  the  causes,  to  enable  ap- 
pellants to  make  application  to  the  court  below  to  amend  the 
bill  of  exceptions  in  each  case,  by  adding  the  seal  of  the  judge 
and  by  incorporating  matter  which  has  been  inadvertently 
omitted  therefrom. 

This  application,  if  it  had  been  made  in  time,  might  have 
met  with  our  favorable  consideration  ;  but  the  defects  in  the 
record  of  the  court  below  have  been  apparent  ever  since  it  was 
first  certified  to  by  the  clerk,  and  if  appellant's  counsel  had 
desired  to  have  it  amended  he  should  have  made  his  motion 
before  the  cause  had  been  submitted.  We  are  of  opinion  the 
motions  made  at  this  late  day  came  entirely  too  late,  and  they 
will  be  overruled. 
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Hardin  Myers 

V. 

A.  H.  Antrim. 

1.  Bill  'of  BxcEPTioys — AHBin>MBNTS. — ^When  onoe  a  bill  of  excep- 
tions becomes  a  part  of  the  records  of  the  court,  the  only  way  in  which  it  can 
be  amended  is  by  an  order  made  in  open  court,  after  notice  to  the  parties  in 
interest. 

2.  Amekdhekts — What  nbcessart  to  state. — In  making  amend- 
ments, the  court  must  of  necessity  find  in  what  particulars  the  bill  of  ex- 
ceptions fails  to  correctly  state  the  facts  as  they  transpired  on  the  trial  of 
the  cause,  and  when  a  correction  is  ordered,  the  record  should  clearly  state 
the  amendment  intended.  Where  the  order  found  no  facts  to  justify  an 
amendment,  nor  did  it  indicate  what  amendment  was  made  or  intended  by 
the  court  should  be  made.  Held,  that  it  did  not  justify  the  judge  in  amend- 
ing the  bill  of  exceptions  according  to  his  recollection  of  what  transpired 
on  the  hearing  of  the  cause  at  the  trial  term. 

Appeal  from  the  Coanty  Court  of  Moultrie  county;  the 
Hon.  J.  M£E££B,  Judge,  presiding.  Opinion  filed  February 
5,  1884. 

Mr.  W.  G.  CooHBAK  and  Mr.  W.  H.  Shinn,  for  appellant, 

Messrs.  Edek  &  Glabk,  for  appellee. 

Pbb  Cubiam.  This  cause  was  tried  at  the  August  term, 
^  1883,  of  the  Moultrie  County  Court,  resulting  in  a  judgment 
against  appellant  By  the  order  of  the  court,  the  bill  of  ex- 
ceptions was  to  be  signed  and  filed  within  thirty  days.  With- 
in the  time  fixed  by  the  order,  tiie  jud^e  signed  and  filed  what 
purported  to  be  a  bill  of  exceptions,  and  the  same  is  copied 
into  the  transcript  and  certified  by  the  clerk  to  this  court  as 
a  part  of  the  record  in  the  case.  The  ease  was  taken  on  call 
on  the  4th  day  of  December,  and  on  the  11th  it  was  discovered 
that  the  bill  of  exceptions,  as  copied  into  the  record,  was 
not  under  the  seal  of  the  judge  who  signed  it,  nor  did  it  show 
that  any  exceptions  were  taken  by  appellant  to  the  rulings  of 
the  court  below,  and  thereupon  appellant  entered  a  motion  to 
continue  said  cause  until  the  next  term  of  this  court^  to  enable 


438  Appeltate  Courts  of  Illinois. 

Myers  v.  Antrim. 

him  to  apply  to  the  court  to  amend  the  record  of  said  bill  of 
exceptions;  and  this  motion  was  held  under  advisement  until 
the  present  time,  to  allow  a  term  of  the  Moultrie  County  Court 
to  intervene  so  as  to  enable  appellant  to  apply  to  that  court 
for  such  amendment  Appellant  now  presents  to  this  court 
what  purports  to  be  an  amended  record,  and  asks  leave  to  file 
the  same,  which  application  is  resisted  by  appellee.  On  in- 
spection it  appears  by  the  amended  record  that  on  the  14th 
day  of  the  present  month  (January)  an  order  was  made  and 
entered  of  record  in  the  trial  court,  reciting  the  appearance  of 
the  parties,  a  motion  by  appellant  to  amend  the  bill  of  excep- 
tions, the  finding  of  the  court  that  the  same  was  incomplete 
and  ordering  that  the  same  be  amended.  Neither  the  mo- 
tion nor  the  finding  of  the  court  showed  in  what  respect  the 
bill  of  exceptions  was  incomplete,  nor  was  it  stated  in  the  or- 
der what  amendment  was  made.  Eis:ht  davs  after  the  order 
was  made  the  judge  of  the  county  court  signed,  sealed  and 
filed  in  said  court  an  entire  new  bill  of  exceptions,  essentially 
difierent  from  the  orginal  bill  filed  at  the  trial  term. 

The  first  bill  of  exceptions  signed  and  filed  at  the  August 
term  became  thereby  a  part  of  the  records  of  the  court,  and 
the  judge  who  signed  it  had  no  more  right  than  any  other 
person  to  alter  or  change  it.  When  once  a  bill  of  exceptions 
becomes  a  part  of  the  records  of  the  court,  the  only  way  in 
which  it  can  be  amended  is  by  an  order  made  in  open  court, 
after  notice  to  the  parties  in  interest  The  act  of  allowing  tho 
amendment  is  a  judicial  act  which  should  be  based  upon  the 
evidence  heard  by  the  court  This  evidence  may  consist  of 
the  minutes  of  the  judge  made  at  the  trial  of  the  cause, 
the  records  of  the  court,  or  any  other  legal  evidence 
which  will  enable  the  court  to  determine  what  amend- 
ment, if  any,  is  needed  to  make  the  record  speak  the  truth. 
Upon  questions  of  fact,  such  as  whether  or  not  particular  evi- 
dence was  heard,  instructions  given  or  refused,  or  exceptions 
taken  on  the  former  trial,  the  parties  to  be  afiTected  by  the 
findings  of  the  court  are  entitled  to  be  heard.  In  making 
amendments  the  court  mnst  of  necessity  find  in  wliat  partic- 
ulars the  bill  of  exceptions  fails  to  correctly  state  the  facts  as 
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they  transpired  on  the  trial  of  the  cause,  and  when  a  correc- 
tion is  ordered  the  record  should  clearly  state  the  amendment 
intended.  The  order  in  this  case  finds  no  facts  to  justify  an 
amendment,  nor  does  it  indicate  what  amendment  was  made 
or  intended  by  the  court  should  be  made.  It  did  not  there- 
fore justify  the  judge  in  subsequently  amending  the  bill  of 
exceptions,  according  to  his  recollections  of  what  transpired 
on  the  hearing  of  the  cause  at  the  August  term. 

The  leave  asked  to  file  the  amended  record  is  denied. 

No  exceptions  having  been  taken  and  preserved  in  the  rec- 
ord to  the  rulings  of  the  trial  court,  and  the  bill  of  excep- 
tions being  without  a  seal,  the  judgment  is  affirmed. 

Affirmed. 


"William  H.  Grindol 

V. 

William  8.  Ruby. 

1.  Laches — Equitable  belief. — ^Where  the  payment  of  a  jad^rment 
was  available  as  a  defense  in  a  suit  at  law,  and  would,  if  proved,  have  con- 
stituted a  complete  defense  to  a  suit  against  a  party,  and  snch  party  negleci> 
ed  his  defense  and  suffered  judgment  to  go  by  default,  he  would  be  barred 
from  setting  up  the  same  facts  as  a  ground  of  equitable  relief. 

2.  Whekb  maker  of  note  dies— Rights  of  burett  and  holder. 
—Where  the  maker  of  a  note  dies,  the  holder  of  the  note  may  proceed 
against  the  surety  within  the  two  years  (Ch.  1S2,  §  8,  R.  S.  1874),  and  collect 
the  debt  from  him  without  probating  the  claim  against  the  estate  of  the 
principal.  If  then  the  surety  would  protect  hunself,  the  way  is  open  to  him 
to  pay  off  the  debt  and  take  out  letters  of  administration  in  his  own  name 
upon  the  estate  of  the  principal.  Where  both  parties  have  an  equal  oppor- 
tunity to  administer  upon  the  estate,  equity  will  not  hold  the  creditor  re- 
sponsible for  not  doing  so  for  the  protoetion  of  the  surety. 

Appeal  from  the  Circnit  Court  of  Piatt  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding.     Opinion  filed  February  8, 

1884. 
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Mr.  William  E.  Nelson,  for  appellant;  that  equity  will 
not  interpose  and  give  relief  in  a  case  where  the  remedy  is 
complete  and  adequate  at  law,  cited  Douglas  v.  Martin,  103 
111.  28. 

Mr.  I.  A.  BuoKiNGHAJC,  for  appellee;  cited  Brandt  on 
Suretyship  and  Guaranty,  §  211;  White  v.  Walker,  31  111. 
435. 

McCuLLOOH,  P,  J.  This  was  a  bill  in  chancery  brought 
by  appellee  against  appellant  to  enjoin  the  collection  of  a 
judgment  rendered  by  a  justice  of  the  peace.  The  bill  alleges 
that  some  time  in  the  year  1877,  appellee  became  security 
for  one  E.  A.  Eoberts,  upon  a  note  payable  to  the  firm  of 
Penniwell  &  Griudol,  of  which  firm  appellant  is  the  surviv- 
ing partner;  that  on  the  4th  day  of  March,  1878,  judgment 
was  rendered  in  favor  of  the  payees  against  Koberts  alone,  be- 
fore a  justice  of  the  peace;  that  on  the  20th  day  of  September, 
1878,  a  8cL  fa.  issued  upon  said  judgment  to  make  appellee  a 
party  to  the  same,  and  judgment  Wiis  rendered  against  him 
on  the  26th  day  of  the  same  month;  that  after  the  rendition 
of  said  judgment  and  about  January  1,  1879,  and  more  than 
two  years  before  the  filing  of  the  bill  in  this  case,  said  E.  A. 
Boberts  died  intestate, .  leaving  ample  property  to  pay  her 
debts,  and  that  during  said  two  years  said  judgment  might 
have  been  made  from  her  estate,  but  that  the  same  had  not 
been  presented  in  the  county  court;  that  Penniwell,  before 
his  death,  received  property  from  the  estate  of  Boberts  in 
discharge  of  said  judgment,  but  neglected  to  enter  satisfaction 
thereof;  that  appellant  had  caused  execution  to  issue  thereon 
which  was  about  to  be  levied  upon  appellee's  pro}>erty;  and 
then  the  bill  prays  for  an  injunction  against  the  collection  of 
the  said  judgment. 

The  court  found  that  Penniwell  had  received  property  in 
satisfaction  of  said  judgment,  and  thereupon  rendered  a  de- 
cree making  the  injunction  perpetual.  From  this  decree 
appellant  prosecutes  an  appeal  to  this  court. 

After  a  careful  examination  of  the  evidence  we  are  satisfied 
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it  does  not  support  the  finding  of  the  court  But  even  if  this 
were  not  so,  the  fact  so  fonnd  could  avail  appellee  nothing  as 
a  ground  of  equitable  relief.  The  proof  shows  conclusivelj 
that  the  death  of  said  K  A.  Boberts  occurred  on  the  3d  day 
of  August,  1878.  This  was  after  the  judgment  had  been  ren- 
dered against  her,  and  before  the  soi.  fa.  had  been  sued  out 
against  appellee.  It  also  appears  from  appellee's  own  testi- 
mony that  the  satisfaction  of  the  judgment,  if  any  such  had 
taken  place,  occurred  after  the  death  of  Mrs.  Boberts  and 
before  the  scire  f(iova%  had  been  sued  out  against  him.  This 
payment  of  the  judgment,  as  now  contended  for,  was  there- 
fore available  in  the  suit  at  law,  and  would,  if  proved,  have 
constituted  a  complete  defense  to  the  suit  against  him.  But 
he  neglected  bis  defense  and  suffered  judgment  to  go  by 
default.  This  bars  him  from  setting  the  same  facts  up  as  a 
ground  of  equitable  relief. 

A  second  ground  of  relief  set  np  in  the  bill  is,  that  appel- 
lant having  for  more  than  two  years  after  the  death  of  Mrs. 
Boberts  failed  to  have  the  judgment  against  her  probated  in  the 
county  court,  the  surety  is  discharged  by  virtue  of  Chap.  132, 
§  3,  K  S.  1874.  The  facts  in  proof  appear  somewhat  dif- 
fereut  from  the  allegations  in  the  bill  in  the  important  par- 
ticular that  the  bill  alleges  the  note  had  been  reduced  to  a 
judsrment  against  both  principal  and  surety  before  the  death 
of  the  former,  whereas  tlie  proof  shows  that  the  judgment 
was  not  rendered  against  the  surety  until  after  her  death. 
We  are  not  therefore  called  upon  to  express  any  opinion  as  to 
what  the  effect  of  this  statute  would  be  upon  the  facts  alleged, 
but  will  confine  ourselves  wholly  to  the  case  made  by  the  proof. 
The  statute  referred  to  provides,  in  effect,  that  where  the  prin- 
cipal  maker  of  a  note  shall  die,  if  the  creditor  shall  not  within 
two  years  after  the  granting  of  administration,  present  the 
same  to  the  proper  court  for  allowance,  the  surety  shall  be 
released  to  the  extent  that  the  same  might  have  been  collected 
of  such  estate  if  presented  in  proper  time. 

Before  the  enactment  of  this  statute  it  was  the  law  that 
where  the  principal  maker  of  a  note  died,  the  neglect  of  the 
holder  to  present  the  same  against  his  estate  until  the  surety 
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had  lost  his  remedy  against  tbe  estate,  did  uot  discliarge  the 
enretjr.  In  snch  case  it  was  the  dnt^'  of  the  surety  to  see  that 
the  note  was  paid,  and  having  paid  it  himself  he  had  a  rem 
edy  over  against  the  estate  of  hia  principal.  Villars  v. 
Palmer,  67  111.  204:.  This  statute  will  not  permit  the  holder 
to  lie  by  until  the  surety  shall  have  lost  all  remedy  against 
the  estate  of  his  principal  and  then  endeavor  to  compel  the 
surety  to  pay  the  debt.  If  he  does  so  the  surety  is  dis- 
charged. 

But  tin's  is  not  all  of  this  section  of  the  statute.  It  fur- 
ther provides  that  it  shall  not  be  so  construed  as  to  prevent 
the  holder  from  proceeding  against  the  surety  within  the  two 
years.  This  is  just  what  appellant  did.  He  had  a  right  to 
sue  appellee  upon  the  note  within  the  two  years  and  collect 
it  if  he  could.  Having  brought  such  suit  we  are  unable  to 
see  what  effect  this  statute  can  have  upon  the  case.  The 
meaning  of  it  appears  to  be  that  if  the  holder  fails  to  present 
the  claim  against  the  estate  within  two  years  after  the  grant- 
ing of  administration,  and  further  fails  to  bring  suit  against 
the  surety  within  the  two  years,  his  right  of  action  against 
the  latter  is  barred;  but  if  he  commences  suit  against  the 
surety  within  such  two  years,  his  action  is  not  barred.  The 
commencement  of  snch  suit  is  therefore  a  notification  to  the 
surety  to  seek  his  remedy  against  the  estate  of  his  principal, 
by  paying  the  debt  and  filing  his  claim  against  the  estate,  or 
to  be  forever  barred  from  so  doing.  If  he  fails  to  do  so  the 
remedy  of  the  creditor  against  both  principal  and  surety  is 
preserved.  This  is  just  and  equitable.  If  the  surety  tails  to 
pay  the  debt  and  thereby  entitle  himself  to  indemnity 
out  of  his  principal's  estate,  he  is  in  no  position  to  complain 
of  the  laches  of  the  creditor  in  not  doing  the  same  thing. 

In  this  case  it  appears  from  the  evidence  that  administra- 
tion has  never  yet  been  granted  upon  the  estate  of  Mrs. 
Koberts,  and  therefore,  if  we  give  the  statute  a  literal  in- 
terpretation, the  bar  thereby  created  has  not  yet  taken  place. 
But  it  is  claimed  that  it  was  the  duty  of  appellant  to  have 
administered  upon  the  estate  as  a  creditor  and  by  that  means 
to  have  collected  the  debt     It  might  be  a  sufiScient  answer  to 
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this  position  to  saj  the  statute  does  not  so  provide,  and 
there  being  no  common  law  requirement  to  that  effect  ap- 
pellant was  under  no  such  duty.  But  perhaps  a  better  an- 
swer would  be,  that  the  statute  above  quoted  expressly  provides 
that  the  holder  of  the  note  may  proceed  against  the  surety 
within  the  two  years,  and,  as  we  construe  it,  collect  the  debt 
from  him  without  probating  the  claim  against  the  estate  of 
the  principal.  If,  then,  the  surety  would  protect  himself,  the 
way  is  open  to  him  to  pay  off  the  debt  and  take  out  letters  of 
administration  in  his  own  name  upon  the  estate  of  the  princi- 
pal. Where  both  parties  have  an  equal  opportunity  to  ad- 
minister upon  the  estate,  equity  will  not  hold  the  cix^ditor  re- 
sponsible for  not  doing  so  for  the  protection  of  the  surety. 
We  are  therefore  wholly  unable  to  see  any  possible  grounds 
appellee  has  for  any  relief  in  a  court  of  equity.  The  decree 
of  the  court  below  will  therefore  be  reversed  and  the  cause  re- 
roanded)  with  directions  to  the  circuit  court  to  dismiss  the 
bill 

Beversed  and  remanded. 


David  Haddix 

V. 

Frederick  Einstman. 

1.  Bailmbwt— Tbovbr — Demand. — Appellant  offered  to  sell  certain 
grain  to  one  W.,  agent  of  appellee,  but  failing  to  agree  as  to  the  price, 
a  contract  of  storage  was  made  and  W.,  at  the  time  of  delivery,  instead 
of  storing  all  the  grain,  had  the  larger  part  mixed  with  appellee's  grain  and 
shipped  to  appellee,  and  the  balance,  on  appellee's  order,  shipped  elsewhere. 
A  sale  of  the  grain  had  not  taken  place,  as  the  right  of  election  was  never 
exercised  by  W.  Held,  that  an  action  of  trover  will  lie  against  appellee, 
and  as  there  was  an  actual  conversion  of  the  property  by  the  bailee,  no 
demand  is  necessary  before  bringing  suit. 

2.      WlIiLPUL  OR    CORBTTPT    ACT    NOT    NECESSARY    TO    RENDER  PARTY 

UABLB. — In  trover  the  innocent  purchaser  of  stolen  goods  becomes  responsi- 
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ble  for  their  value  to  the  real  owner.    It  needs  no  willful  or  corrupt  act  to 
render  a  party  liable  in  this  form  of  action. 

Appeal  from  the  County  Court  of  Morgan  county;  the 
Hon.  M.  T.  Laykan,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 8,  1884.  ^ 

Messrs.  Mobbison  &  Whttlook,  for  appellant;  cited  Story 
on  Agency,  §§  14,  65,  66,  58,  131;  Whartonou  Agency,  §130; 
Searing  v.  Bntler,  69  111.  575;  Ward  v.  Williams,  26  111.451; 
Williams  v.  Merritt,  23  111.  625;  Foster  v.  Rockwell,  104 
Mass.  167. 

A  purchaser,  in  good  faith,  of  stolen  property  is  liable  in 
trover:  Sharp  v.  Parks,  48  111.  511;  Newkirk  v.  Dalton,  17 
111.  413. 

Where  the  proof  shows  a  sale  of  the  property,  or  any  other 
actual  conversion,  a  demand  is  not  necessary:  Howitt  v. 
Estelle,  92  111.  218;   1  Chitty  on  PI.  177,  6th  Am.  ed. 

Mr.  Geobge  W.  SiaxH  and  Mr.  Owen  P.  Thompson,  for  ap- 
pellee; that  where  the  specific  thing  delivered  is  not  to  be 
returned,  the  contract  is  one  of  sale,  cited  Grier  v.  Stout,  2 
Brad  well,  602;  Richardson  v.  01m8tead,.74  111.  213;  Loner- 
gan  V.  Stewart,  56  111.  45;  Story  on  Bailments,  §§  283,  439; 
Chase  v.  Washburno,  1  Ohio,  244. 

McCuixocH,  P.  J.  This  was  an  action  of  trover  brought 
by  appellant  against  appellee  to  recover  the  valae  of  a 
quantity  of  wheat.  It  appears  from  the  evidence  that  ap- 
pellee was  engaged  in  the  business  of  buying  and  shipping 
grain  at  a  place  called  Lowder,  where  he  had  a  warehouse. 
His  business  at  that  point  was  under  the  care  and  manage^ 
ment  of  his  agent,  Warner.  Appellant  and  Warner  both  tes- 
tify  that  in  the  month  of  August,  1881,  appellant  offered  to 
sell  his  wheat  to  Warner  for  one  dollar  per  bushel,  but  the 
latter  offered  him  only  ninety  cents.  It  was  then  agreed  that 
the  grain  should  be  stored  for  one  month  without  charge,  and 
after  that  appellant  should  pay  one  cent  per  bushel  per  month 
for  storage.    At  the  same  time  Warner  was  storing  wheat  for 
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other  farmers  in  appellee's  warehouse  and  pntting  the  same  in 
separate  bins. 

Appellant's  wheat  was  delivered  by  his  tenant  who  had  raised 
the  same,  appellant  not  being  present  at  the  time  of  delivery. 

At  the  time  of  delivery,  instead  of  storing  all  the  grain, 
Warner  had  the  larger  part  thereof  pnt  on  board  the  cars 
and  mixed  with  other  grain  of  appellee,  and  at  once  shipped 
the  same  to  appellee  at  Toledo,  Ohio;  and  afterward  the 
balance  was,  on  appellee's  order,  shipped  to  Batty  Brothers  at 
Waverly. 

If  these  witnesses  tell  the  truth,  and  we  see  no  reason  to 
doubt  their  veracity,  the  contract  was  one  of  simple  bail- 
ment. In  this  respect  it  differs  vefy  widely  from  the  case  of 
Grier  v.  Stout,  2  Bradwell,  602,  and  kindred  cases  cited  by 
appellee's  counsel.  There,  there  was  no  expectation  that  the 
identical  grain  was  to  be  returned.  Here,  on  the  contrary, 
the  contract  of  storage  has  nothing  in  it,  so  far  as  we  can  see, 
from  which  it  can  be  even  remotely  inferred  that  appellant  in- 
tended to  part  with  his  ownership  in  the  grain.  It  is  true  he 
testifies  Warner  was  to  have  the  right  at  any  time  to  take  the 
wheat  at  one  dollar  per  bushel,  or  to  sell  it  for  that  price.  But 
that  right  of  election  was  never  exercised  by  Warner,  and  so 
the  sale  never  took  place. 

The  evidence  seems  to  us  very  clear,  therefore,  that  appellee 
has  converted  appellant's  wheat  to  his  own  use  without  paying 
for  it,  and  this  without  appellant's  consent  This  constitutes 
the  tort  for  which  the  action  of  trover  will  lie.  And  where 
there  has  been  an  actual  conversion  of  the  property  by  the  V 
bailee,  no  demand  is  necessary  before  bringing  suit.  We 
therefore  think  appellant's  right  of  action  was  clearly  made 
out.     Howitt  V.  Estelle,  92  111.  218. 

The  view  taken  of  the  case  by  the  court  below  seems  to  have 
been  that  appellee  could  not  be  held  liable  for  the  acts  of 
Warner,  unless  they  came  within  the  scope  of  his  agency  in 
carrying  on  the  business  of  appellee,  or  unless  they  were  sub- 
sequently ratified  by  appellee  with  full  knowledge  of  all  the 
facts.  If,  therefore,  Warner  had  no  authority  from  appellee 
to  receive  the  wheat  in  store,  then  appellee  would  not  be  re- 
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sponsible  for  Warner's  wrongful  conversion  of  it,  nnless  ap- 
pellee subsequently  ratified  his  acts.  In  accordance  with  this 
view  the  court  instructed  the  jury  that,  nnless  Warner  had 
authority  from  appellee  to  take  the  wheat  on  deposit  as  a  ware- 
houseman, they  should  find  for  the  defendant.  By  the  second 
instruction  for  appellee,  the  jury  were  told,  in  eflfect,  that  if 
Warner  took  the  wheat  on  deposit  without  authority  of  ap- 
pellee, and  Qonvert^d  it,  or  a  part  of  it,  to  his  own  use  or  for 
the  use  of  appellee,  then  appellee  was  not  responsible  for  the 
same  in  this  form  of  action,  unless  appellee  ratified  the  act  of 
Warner  after  full  knowledge  of  all  the  facts  of  the  case.  The 
same  idea  pervades  all  the  other  instructions  given  for  appel- 
lee. This  view  of  the  law  in  its  application  to  the  proof  in 
this  case  is  a  total  misconception.  Had  Warner,  without  the 
knowledge  or  consent  of  appellee,  received  the  grain  in  store, 
and  then  converted  it  to  his  own  use,  or  sold  it  to  some  third 
party  and  failed  to  account  for  the  money,  the  question  of  au- 
thority and  ratification  might  have  been  presented.  But  in 
this  case  appellee  himself  got  the  wheat  and  converted  it  to 
his  own  use.  Warner  was  his  agent,  through  whose  hands  he 
^received  appellant's  grain.  It  matters  not  how  innocently  he 
may  have  acted.  He  received  the  grain  which  belonged  to 
appellant  and  converted  it.  He  neither  bought  it  of  appel- 
lant nor  did  either  he  or  Warner  sell  it  in  pursuance  'of  the 
contract,  as  testified  to  by  appellant,  but  mixed  it  with  his 
own  grain  and  so  rendered  it  impossible  for  appellant  to  re- 
gain  it  This  in  itself  was  a  conversions^  It  needs  no  willful 
or  corrupt  act  to  render  him  liable  in  this  form  of  action. 
The  action  of  trover  was  originally  founded  upon  the  fact 
that  the  plaintiflT  had  casually  lost  his  goods,  and  defendant 
having  found  them,  had  converted  them  to  his  own  use.  Un- 
der this  action  the  innocent  purchaser  of  stolen  goods  be- 
comes responsible  for  their  value  to  the  real  owner.  Sharp  v. 
Parks,  48  111.  511. 

These  instructions  must  have  misled  the  jury,  for  other- 
wise they  should  have  found  for  appellant.  For  the  reasons 
aforesaid  the  judgment  of  the  county  court  will  be  reversed 

and  the  cause  remanded. 

Beversed  and  remanded. 
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V. 

The  People. 


1.  Salb  and  gift  op  intoxicating  LiQUOBS.—The  sale  and  giffc  of  in- 
toxicating liqaors  to  a  minor,  under  the  statute,  are  distinct  and  separate 
ojffenses  and  the  proof  of  one  will  not  sustain  a  charge  for  the  other* 

2.  Verdict — Eyidencb. — Where  there  were  four  counts  in  an  indict- 
ment and  the  defendant  was  found  guilty  by  a  jury  as  charged  in  the 
indictment  and  the  judgment  and  verdict  were  upon  each  count  in  the 
indictment,  and  there  was  no  evidence  whatever  to  sustain  the  fourth  count. 
Held,  that  the  judgment  was  improper. 

Ebrob  to  the  County  Conrt  of  Jefferson  county;  the  Hon. 
William  B.  Andesson,  Judge,  preeiding.  Opinion  filed 
October  10, 1883. 

Mr.  A.  M.  Geeen  and  Mr.  Kobeet  W.  Carpenter,  for 
plaintiff  in  error;  that  a  judgment  must  be  for  a  sum  certain, 
cited  Freeman  on  Judgments,  §  49;  Faulk  v.  Kellums,  54  111. 
188. 

The  giving  and  selling  of  intoxicating  liquor  are  two  sep- 
arate and  distinct  offenses  under  the  Dram  Shop  Act:  Hum- 
peler  v.  The  People,  92  111.  400. 
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Mr.  "Warner  N.  White,  for-  defendant  in  error;  that  the 
judgment  is  vah'd,  cited  Charlton  v.  Commonwealth,  5  Met. 
532;  Cawley  v.  State,  37  Ala.  152;  State  v.  Mose,  35  Ala.  421; 
JohnBon  v.  State,  29  Ala.  62;  State  v.  Hooker,  17  Vt.  658; 
Guild  V.  Hall,  91  111.  223;  Townsend  v.  The  People,  3  Scam. 
326;  Kroer  v.  The  People,  78  111.  299;  Sahlinger  v.  The  Peo- 
pie,  102  111.  241. 

Oasbt,  J.  The  first  three  counts  in  the  indictment  in  thig 
case  charged  the  defendant  (appellant  here)  with  selling 
intoxicating  liquor  to  a  minor,  in  violation  of  the  statute. 
The  fourth  and  last  count  in  the  indictment  charged  the  de- 
fendant with  giving  intoxicating  liquor  to  a  minor,  in  viola- 
tion of  the  statute.  Upon  a  trial  of  the  cause  in  the  count j 
court  (to  which  court  the  indictment  had  been  certified)  the 
defendant  was  found  guilty  by  a  jury  as  charged  in  the  in- 
dictment, judgment  entered  upon  the  verdict,  and  the  defend- 
ant was  fined  the  sum  of  twenty  dollars  on  each  count  in  the 
indictment.  Motions  for  a  new  trial  and  in  arrest  of  judg- 
ment were  made  and  refused  by  the  court,  and  exceptions 
taken  to  the  ruling  of  the  court  As  has  been  said,  the  judg- 
ment and  verdict  were  upon  each  count,  in  the  indictment. 
This  was  clearly  erroneous.  There  is  no  evidence  whatever 
in  the  record  to  sustain  the  fourth  count  in  the  indictment 
There  is  no  evidence  whatever  showing  that  the  defendant 
gave  intoxicating  liquor  to  a  minor  as  charged. 

There  is  proof  in  the  record  of  the  sale  of  intoxicating 
liquors  to  a  minor,  but  the  sale  and  gift  of  intoxicating  liquors 
to  a  minor  under  the  statute  are  distinct  and  separate  offenses, 
and  the  proof  of  one  will  not  sustain  a  charge  for  the  other. 
Humpeler  v.  The  People,  92  111.  400.  For  this  reason  the 
judgment  of  the  county  court  must  be  reversed  and  the  cause 
remanded. 

Beversed  and  remanded. 
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A*  K  COLBORK  ET  AL. 
V. 

Samuel  P.  Barton. 

Replevin— Affidavit— Amendment. — Where  an  affidavit  in  an  action 
of  replevin  was  made  by  A  as  agent  of  appellant,  and  a  motion  to  quash 
the  writ  of  replevin  was  entered  by  appellee  because  the  affidavit  was 
insufficient,  not  containing  the  statutory  requirements  that  the  property 
in  qnestion  was  not  held  by  virtue  of  any  writ  of  replevin  against  the  plaint- 
iff, and  a  cross-motion  was  made  for  leave  to  file  an  amended  affidavit  which 
was  granted,  and  such  amended  affidavit  was  sworn  to  by  B  as  agent  of  ap- 
pellant. Held,  that  the  right  to  amend  was  undeniable,  and  it  was  imma- 
terial whether  the  amended  affidavit  was  made  by  the  same  agent  making 
the  original  affidavit  or  not. 

Appeal  from  the  County  Court  of  Lawrence  county;  the 
Hon.  Phillip  W.  Barnes,  Judge,  preeiding.  Opinion  filed 
October  10,  1883. 

Mr!  William  Bobinson  and  Messrs.  Bell  &  Gbbbst,  for 
appellant 

Mr.  Ed.  S.  Wilson  and  Messrs.  Huffman  &  Mbsbbyb,  for 
appellee. 

Casey,  J.  Appellant  sued  appellee  in  an  action  of  replevin 
in  the  County  Court  of  Lawrence  county.  The  affidavit  in 
replevin  was  made  by  George  R.  Young,  as  agent  of  appel- 
lant At  the  trial  term  of  the  court  a  motion  was  entered  by 
the  attorneys  of  appellee  to  quash  the  writ  of  replevin  because 
the  affidavit  was  insufficient 

The  objection  to  the  affidavit  was  that  it  did  not  contain  the 
statutory  requirement  that  the  property  in  question  was  not 
held  by  virtue  of  any  writ  of  replevin  against  the  plaintiff. 

A  cross-motion  was  made  on  the  part  of  appellant  for  leave 
to  file  an  amended  affidavit  The  cross-motion  was  allowed, 
and  an  amended  affidavit,  sworn  to  by  William  Bobinson  as 
the  agent  and  attorney  of  appellant,  was  filed.  The  motion  to 
quash  the  writ  for  want  of  a  sufficient  affidavit  was  refiled  and 
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vae  snstaitied  by  the  court  and  tlie  bhU  dismissed.  The  conrt 
proceeded  to  hear  eridence,  and  entered  a  jiidgmeot  against 
the  plaintiff  for  the  snni  of  three  hnndred  and  aeren^-five 
dollars  damages  for  wrongftilly  suing  out  the  writ  of  replevin. 

To  the  mlinge  of  the  court,  appellanl  excepted  and  the  case 
is  broaght  to  this  conrt  by  app^. 

The  errors  assigned  are: 

First  That  the  court  erred  in  enstaining  the  motioD  to 
qnaeh  the  writ  of  replevin  and  dieinies  the  suit. 

Second.  The  conrt  erred  in  assessing  the  defendant's  tlann- 
agea  at  the  snm  of  three  hnndred  and  seventy-five  dollars,  and 
in  rendering  judgment  againGt  the  plaintiff  for  that  snm. 

No  objection  is  made  to  the  form  of  the  amended  .affidavit, 
and  we  find  upon  an  examination  that  it  ia  a  substantial  com- 
pliauce  with  the  etatnte.  The  first  affidavit  was  made  by 
George  R  Yonng  as  agent  of  appellant — the  amended  affida- 
vit was  made  by  William  Kobinson  as  the  agent  and  attorney 
of  appellant  We  see  no  reason  why  the  amended  affidavit 
was  not  properly  made  by  a  different  agent 

The  statute  provides  that  the  affidavit  may  be  made  by  an 
agent,  as  it  was  in  this  case,  and  it  is  entirely,  immaterial 
whether  the  amended  affidavit  was  made  by  the  same  agent 
making  the  original  affidavit,  bo  that  it  was  a  compliance  with 
the  statute,  and  as  we  have  said,  no  formal  objections  are  made 
to  the  affidavit 

In  replevin,  amendments  are  [>ermitted  as  in  other  actions 
at  law.  And  by  the  24th  section  of  the  Practice  Act  very 
great  latitude  is  given  on  the  subject  of  amendments.  We 
think,  therefore,  that  the  right  to  amend  was  undeniable,  and 
it  was  immaterial  which  of  the  agents  filed  the  amended  affi- 
davit 

his  disposes  of  the  whole  case,  so  that  it  is  not  necessary 
iscuBB  the  second  error  assigned. 

lie  judgment  of  the  oonnty  court  is  reversed  and  the 
ie  remanded. 

Reversed  and  remanded. 
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John  Brown  et  al. 

1.  Actions  bz  contractu— Joikt  becovbbt. — In  an  action  ex  cort" 
traetu  against  several  defendants,  the  plaintiff  must  recover  against  all  the 
defendants  or  none,  except  where  a  defense  is  interposed  personal  to  the 
party  making  ifr-as  infancy,  coverture,  lanapy,  bankruptcy,  and  the  like. 

2.  Personal  dbfbnsb. — ^A  defense,  in  an  action  on  a  note,  that  certain 
X>arties  who  had  with  others  signed  the  note  had  been  discharged,  by  ar- 
rangement of  all  parties,  from  their  liability  upon  the  note,  and  that  as  this 
occurred  subsequently  to  the  making  of  the  note,  it  might  be  shown  by  way 
of  defense  without  affecting  the  liability  of  their  co-defendants,  can  not  be 
regarded  as  a  ''personal "  defense. 

3.  Joint  contractors — Rblbasb  of  bomb— Plbadino. — Ordinarily, 
where  one  of  several  joint  contractors  is  released  all  are  released;  but 
where,  by  mutual  understanding  of  the  parties,  some  shall  be  discharged 
and  the  others  held  for  another  period,  the  old  contract  no  longer  exists, 
and  the  liability  of  the  parties  should  be  alleged  according  to  the  present 
effect  and  condition  of  the  contract. 

Appeal  'from  the  Circuit  Court  of  Jasper  county ;  the 
Hon.  William  C.  Jones,  Judge,  presiding.  Opinion  filed 
October  10,  1883. 

Mr.  J.  M.  HoNBT  and  Mr.  D.  Trexleb,  for  appellants;  that 
the  court  erred  in  rendering  judgment  against  two  when  four 
were  sued,  cited  Davison  v.  Hill,  1  Brad  well,  72;  Griffith 
V.  Furry,  30  111.  265;  C.  &  St.  L.  R  R  Co.  v.  Easterly,  89 
111.  158;  Felsenthal  v.  Durand,  86  111.  232;  Faulk  v.  Kelluras, 
54  111.  191;  Gould  v.  Sternburg,  69  111.  532. 

Messrs.  Gibson  &  Johnson,  for  appellee;  that  the  judgment 
must  be  against  all  or  none,  %mle88  a  personal  defense  is  es- 
tablished as  to  one  or  more  of  the  defendants^  cited  Byers  v. 
Bank,  85  111.  426;  1  Chitty  on  PI.  44. 

Wall,  P.  J.  Brown  brought  an  action  of  assumpsit 
against  Jourdan,  Boss,  Aten  and  Henderson,  declaring  upon  a 
promissory  note  made  by  the  defendants  jointly.    The  decla- 
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ration  contained  common  connts  also,  but  no  proof  was  offered 
under  them,  and  the  case  must  be  considered  solely  with  ref- 
erence to  the  cause  of  action  alleged  in  the  special  counts. 

Pleas  were  filed  bv  Aten  and  Henderson  jointly,  and  by 
Jourdan  and  Eoss  jointly,  and  the  case  was  tried  by  jury,  re- 
sulting in  a  verdict  for  the  plaintiff  as  to  defendants  Aten  and 
Henderson,  and  against  the  plaintiff  as  to  the  defendantc 
Jourdan  and  Ross.  / 

A  motion  for  a  new  trial,  interposed  on  behalf  of  Aten  and 
Henderson,  was  overruled,  and  judgment  was  rendered  against 
them  and  in  favor  of  plaintiff  on  the  verdict  The  defend- 
ants Jourdan  and  Koss  were  discharged  with  costs. 

On  the  trial,  plaintiff  offered  in  evidence  a  note  of  the  date 
and  amount  described  in  the  declaration,  which  had  been 
signed  originally  by  G.  W.  Nichols,  D.  E.  Robuck,  and  the 
four  defendants,  but  the  names  of  the  defendants  Jourdan  and 
Boss  had  been  erased;  and  plaintiff  also  offered  evidence  tend- 
ing to  prove  that  Kichols  was  the  principal  maker  and  the 
other  signers  were  his  sureties;  that  he  was  unable  to  pay  in 
full  when  the  note  came  dne;  that  by  mutual  arrangement 
the  names  of  Jourdan  and  Boss  were  erased  for  the  purpose 
of  discharging  them,  and  that  Aten  and  Henderson,  by  a 
written  agreement,  consented  to  remain  liable  on  the  note  an- 
other year.  After  making  this  proof,  the  plaintiff  was  permit- 
ted to  road  this  note  to  the  jury,  against  tlie  objections  of 
Aten  and  Henderson  that  it  was  not  the  instrument  set  out  in 
the  declaration. 

If  the  plaintiff's  theory  of  the  proof  was  correct,  it  must 
be  apparent  that  the  instrument  offered  was  not  the  one  de- 
clared upon,  for  the  legal  effect  of  the  transaction  disclosed 
by  the  evidence  was  to  cancel  the  contract  originally  made, 
and  substitute  for  it  another  upon  which  Nichols  and  Aten 
and  Henderson  only  were  liable  and  which  was  to  run  another 
year. 

This  was  not  admissible  under  the  declaration  and  airainst 
the  parties  to  the  suit  as  it  was  then  constituted.  The  plaint- 
iff might  have  amended  his  declaration  and  dismissed  his 
suit  as  to  the  defendants  Jourdan  and  Boss  by  leave  of  the 
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court  and  npon  Biich  terms  as  the  court  might  have  prescribed, 
bat  this  was  not  done. 

It  is  a  well  known  tmiversal  rnle  that  in  actions  ex  con- 
tractu the  plaintiff  must  recover  against  all  the  defendants  or 
none  nnless  where  a  defense  is  interposed  personal  to  the 
party  who  is  making  it,  as  infancy,  coverture,  lunacy,  bauk- 
mptcy  and  the  like.  It  is  urged  that  defendants  Jonrdan  and 
Boss  had  a  personal  defense,  to  wit,  that  they  had  been  dis- 
charged by  arrangement  of  all  parties  from  their  liability  upon 
the  note,  and  that  as  this  occurred  subsequently  to  the  making 
of  the  note,  it  might  be  shown  by  way  of  defense  as  to  them 
without  affecting  the  liability  of  their  eo-defendants,  Aten 
and  Henderson,  against  whom  judgment  might  go.  * 

We  have  been  referred  to  no  definition  of  the  term  "  per- 
sonal" as  here  used,  but  it  will  be  found  so  far  as  we  have 
examined  the  authorities  that  the  expression  *'  such  as  infancy, 
bankruptcy,  coverture,  lunacy  and  the  like"  is  invariably  used 
to  illustrate  the  nature  of  the  defense  thus  termed  "  personal." 
Briggs  V.  Adams,  31  111.  486;  Felsenthal  v.  Durand,  86  111. 
232;  Byers  v.  Bank,  85  III  423. 

Ordinarily,  where  one  of  several  joint  contractors  is  released 
all  are  released,  and  it  must  be  apparent  that  where  this  is 
not  the  case  for  any  reason,  and  especially  for  the  reason  that 
by  mutual  understanding  of  the  parties  some  shall  be  dis- 
charged and  the  others  held  for  another  period,  a  new  con- 
tract may  be  said  to  exist,  or  at  least  the  old  contract  does 
not  exist,  and  that  the  liability  of  the  parties  should  be  alleged 
according  to  its  present  effect  and^condition.  It  follows  that 
it  was  not  competent  to  admit  under  the  declaration  the  proof 
which  was  offered  against  the  objection  of  Aten  and  Hender- 
son and  that  in  admitting  it  an  error  was  committed  for 
which  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Beversed  and  remanded. 
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John  A.  Pbickett 

V. 

Madison  County. 


1.  Statement. — A  controversy  arising  out  of  transactions  in  connection 
with  the  issuing  and  exchange  of  new  bonds  of  a  county  for  old  ones.  Ap- 
pellant, chairman  of  the  board  of  supervisors,  insisted  that  he  had  passed 
over  to  the  county  treasurer  bonds  to  the  amount  of  $303^000,  while  the 
treasurer  insisted  that  he  had  received  no  more  than  the  receipts  called  for, 
namely,  $301,000.  The  matter  was  made  the  subject  of  investigation  by 
the  board,  and  appellant  being  unable  to  produce  the  receipt,  the  board  de- 
manding the  deficit  should  be  made  good  by  the  treasurer  or  appellant,  the 
latter,  having  nothing  but  his  own  memorandum  to  sustain  him,  finally  paid 
the  amount  in  dispute  to  the  county.  Subsequently  appellant  found,  as  he 
claimed,  the  missing  receipt,  and  brought  this  action  to  recover  back  the 
money  paid  to  the  county. 

2.  Evidence — Receipt  mat  be  contradicted  bt  oral  tebtimont. 
— A  receipt,  so  far  as  it  goes  only  to  acknowledge  payment  of  money  or  de- 
livery of  proper^,  is  merely  prima  facie  evidence  of  the  fact,  and  not  con- 
clusive, and  therefore  the  fact  recited  by  it  may  be  contradicted  by  oral  tes- 
timony. It  was  competent  for  appellant,  in  narrating  the  whole  transaction, 
to  refer  to  the  receipts,  to  say  that  such  receipta  were  given,  what  was  done 
with  them,  ^nd,  without  attempting  to  recite  their  contents,  to  testify  inde- 
pendently of  them  to  facts  of  payment  or  delivery  which  they  might  show 
if  produced. 

3.  Admissions  of  agent — When  part  of  the  res  qestm. — Where 
the  acts  of  the  agent  will  bind  the  principal*  the  agent's  representations, 
declarations  and  admissions  respecting  the  subjecUmatter  will  also  bind 
him,  if  made  at  the  same  time,  and  constituting  part  of  the  res  gestce. 
Where  the  court  eicluded  a  certain  written  statement  in  the  form  of  a  mem- 
orandum, showing  the  amount  of  new  bonds  received  by  the  treasurer  and 
old  ones  turned  over  to  the  derk,  made  by  the  treasurer  while  still  in  office, 
though  not  signed  and  sealed  by  him,  and  given  to  appellant  as  chairman 
of  the  board.  Held,  that  this  statement  may  be  properly  considered  as  a 
part  of  the  res  geatat,  and  should  have  been  admitted. 

4.  Payment  voluntarily  made. — Where  one  with  a  full  knowledge 
of  the  facts  makes  a  voluntary  payment  of  money,  without  coercion  and  be- 
ing under  no  duress,  he  can  not  afterward  recover  it,  even  though  he  may 
have  paid  under  a  mistake  of  law  as  to  his  rights  in  the  premises.  But 
when  the  payment  is  made  under  a  mistake  of  material  facts  which,  if 
known,  would  have  induced  a  different  action,  or  under  duress  or  coercioo, 
the  rule  is  otherwise.  Where,  by  reason  of  the  peculiar  ^ts,  a  reasonably 
prudent  man  finds  that  in  order  to  preserve  his  property  or  protect  his  bus:- 
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ness  iDtereste  it  is  necessary  to  make  payment  of  money  which  he  does  not 
owe,  and  which  in  eqnity  and  good  oonscienoe  the  receiver  ought  not  to  re- 
tain, he  may  recover  it  back. 

5.  Sahb. — If  the  payment  in  this  case  was  made  in  ignorance  of  the 
fact  that  the  receipt  was  in  existence,  or  that  it  could  be  shown  that  it  had 
existed,  and  if  all  the  facts  which  were  known  to  be  capable  of  proof  would 
not  have  been  sufBdent  to  rebut  the  presumption  arising  from  the  absence 
of  the  receipt,  in  view  of  the  way  the  business  had  been  transacted,  then 
the  payment  was  not  mode  with  that  full  knowledge  which  would  be  neoes- 

.  sary  to  constitute  a  voluntary  payment,  provided  it  is  apparent  that,  had 
such  facts  been  known  at  the  time,  the  payment  would  have  been  withheld. 

6.  Instbuctionb. — Where  a  case  is  put  to  a  jury  by  instructions  upon 
certain  recited  facts,  great  care  is  necessary  to  state  all  the  controlling  facts 
fairly,  and  the  safer  course  is  merely  to  announce  the  rule  of  law  applicable, 
without  singling  out  and  laying  stress  upon  certain  facts  claimed  to  be 
proved,  if  there  is  any  serious  conflict  as  to  them,  or  if  they  involve  or  are 
dependent  upon  other  important  facts  not  stated. 

7.  WiTNBSB — When  evidencb  not  cokboboratbd  mat  bb  kejbgted. 
— ^An  instruction  that  contradiction  and  impeachment  by  the  evidence  in 
any  material  point  will  justify  the  rejection  of  all  of  a  witness'  evidence 
not  corroborated,  is  erroneous.  The  witness  must  have  willfully  sworn 
falsely  on  a  m«.terial  point  to  justify  such  an  instruction. 

Appeal  from  the  Circuit  Court  of  Madison  connty;  the 
Hon.  William  H.  Snydeb,  Judge,  presiding.  Opinion  filed 
October  10,  1883. 

Messrs.  Happy  &  Tbavous,  for  appellant;  that  the  verdict 
was  clearly  against  the  weight  of  evidence  and  a  new  trial 
should  have  been  granted,  cited  I.  C.  E.  R  Co.  v.  Chambers, 
71  111.  519;  McGregor  v.  McDevitt,  64  111.  261;  Fox  Eiver 
Mfg.  Co.  V.  Beeves,  68  111.  403;  Chicago  v.  Lavelle,  83  111. 
482;  C,  K.  I.  &  P.  R  R  Co.  v.  Dingmon,  1  Bradwell,  162; 
Drury  v.  Dungan,  2  Id.  16;  Dunton  v.  Chamberlain,  1  Id. 
361;  Boudreau  v.  Boudreau,  45  111.  480;  Ammerman  v. 
Teeter,  49  111.  400. 

The  statement  in  the  handwriting  of  the  treasurer  was  ren- 
dered by  him  while  he  was  still  the  agent  of  the  county,  and 
was  in  relation  to  the  subject-matter  of  the  agency,  and  should 
have  gone  to  the  jury  as  an  admission  against  the  defendant: 
Linblom  v.  Ramsey,  75  111.  246;  Wagonseller  v.  Bezford,  2 
Bradwell,  455;  1  Greenleaf  on  Ev.,  §§  113,  462;  Story  on 
Agency,  §§  134-137;  Burlington  v.  Calais,  1  Vermont,  385; 


466  Appellate  Courts  of  Illinois. 

Prickett  ▼«  Madiflon  County. 

Mathers  v.  Phelps,  2  Koot,  160;  Stockton  v.  Demuth,  7 
Watts,  89;  Gilson  v.  Wood,  30  111.  38;  Mix  v.  Osby,  62  111. 
192;  Cook  v.  Hunt,  24  111.  539;  M.  0.  R  E.  Co,  v.  Gongar, 
55  111.  503;  Jenks  v.  Burr,  56  111.  452;  La  Salle  Co.  v.  Burr, 
55  111.  452;  Burt  v.  French,  70  111.  254;  Craig  v.  Eohrer,  63 
III.  325;  McCoy  v.  People,  71  111.  113;  Grimshaw  v.  Paul,  76 
111.  166;  2  Starkie  on  Ev.,  5th  Am.  ed.,  22. 

It  was  error  to  exclude  all  the  evidence  of  appellant 
in  reference  to  receipts  and  his  having  the  treasurer's  receipts 
for  the  bonds:  1  Phillips  on  Ev.  587;  Hinchman  v.  Whet- 
stone, 23  111.  185;  Scholes  v.  Ackerland,  15  IlL  474;  Keith 
V.  Mafit,  38  111.  303;  First  Nat.  Bk.  v.  Priest,  50  111.  321; 
Kaskaskia  Bridge  Co.  v.  Shannon,  1  Gilm.  15;  ^Snapp  v. 
Peirce,  24  111.  157. 

As  to  instructions:  C,  B.  &  Q.  R  R  Co.  v.  George,  19  111.  510; 
Hosley  v.  Brooks, 20  111.  115;  Calhoun  County  v.  Buck,  27111. 
440;  Pfund  v.  Zimmerman,  29  111.  269;  Kice  v.  The  People,  38 
111.  435;  Illinois  Cent.  R  R  Co.  v.  Benton,  69  111.  174;  Bradley 
V.  Parks,  83  111.  169;  Nichols  v.  Bradsby,  78  111.  44;  Lachman 
V.  Deisch,  71  III.  59;  Alexander  v.  Town  of  Mt.  Sterling,  71  111. 
366;  1.  A  St.  L.  R  R  Co.  v.  Miller,  71  III.  463;  Gibson  v. 
Webster,  44  111.  483;  Harnit  v.  Thompson,  46  111.  460;  Bullock 
v.  Narrott,  49  III.  62;  Bailey  v.  Godfrey,  54  IlL  507;  Cushman 
V.  Cogswell,  86  111.  62. 

Messrs.  Metoalf  &  Bbadshaw,  Messrs.  Wise  &  Davis  and 
Mr.  J.  H.  Yaokb,  for  appellee;  as  to  the  question  of  voluntary 
payment,  cited  Elston  v.  City  of  Chicago,  40  III.  514;  City  of 
Detroit  v.  Martin,  34  Mich.  170;  Bradford  v.  City  of  Chicago, 
25  III.  411;  Stover  v.  Mitchell,  45  111.  213. 

Wall,  P.  J.  Appellant  brought  an  action  of  assumpsit 
against  appellee  to  recover  the  sum  of  $2,000. 

Tlie  county  of  Madison  had  voted  to  fund  its  indebtedness 
by  issuing  new  bonds  bearing  a  lower  fate  of  interest,  and  in 
pursuance  of  this  vote  the  board  of  supervisors,  on  the  5th 
of  February,  1877,  passed  an  order  providing  for  the  prep- 
aration and  authentication  of  the  new  bonds  and  their  ex- 
change for  old  ones. 
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It  id  nn necessary  to  state  the  details  of  tins  order,  except  the 
provision  that  the  new  bonds  ^^  when  issued,  shall  be  placed 
"in  the  custody  of  the  chairman  of  the  board,  who,  together 
"  with  the  coanty  treasurer,  is  authorized  to  exchange  and 
*'  dispose  of  the  same,  and  out  of  the  proceeds  thereof  to 
"  take  up  and  cancel  the  bonds,  in  lieu  of  which  the  bonds 
"  alone  are  to  be  issued,  said  bonds  to  be  taken  up,  canceled, 
"  etc." 

Tlie  appellant  was  then  chairman  of  the  board,  and  Hugh 
E.  Bayle  was  county  treasurer,  and  out  of  the  transactions 
in  connection  with  the  Issuing  and  exchange  of  the  new  for 
the  old  bonds,  has  ariaen  the  present  controversy.  Shortly 
atter  the  passage  of  the  order,  the  new  bonds  were  placed  in 
the  custody  of  the  plaintiff  to  the  amount  of  $385,000. 

They  were  then  in  blank  and  required  the  signatures  of  the 
chairman  of  the  county  board,  county  treasurer  and  county 
clerk  and  the  impression  of  the  county  seal. 

The  process  of  exchange  began.  The  plaintiff,  as  chair- 
man of  the  board,  would  sign  the  new  bonds  as  they  wei'e 
called  for,  hand  them  to  the  county  treasurer,  who  would 
take  them  to  the  county  clerk,  who  would  sign  and  seal  them 
and  return  them  so  signed  and  sealed  to  the  county  treasurer 
for  his  signature. 

The  treasurer  would  then  give  the  clerk  a  receipt  for  the 
bonds,  and  these  receipts  were  passed  over  by  the  clerk  to  the 
plaintiff  and  were  held  by  the  latter  as  his  vouchers. 

In  December,  1877,  the  board  of  supervisors  called  for  a 
statement,  and  a  conference  was  held  for  that  purpose  be- 
tween the  finance  committee  of  the  board,  the  plaintiff  and 
the  county  treasurer. 

The  plaintiff  insisted  that  he  had  passed  over  to  the  treas- 
urer, by  the  process  above  stated,  bonds  to  the  amount  of 
$303,000,  the  treasurer  insisting  that  he  had  received  no 
more  than  the  receipts  called  for. 

The  matter  was  made  the  subject  of  investigation  by  the 
board,  and  the  plaintiff  being  unable  to  produce  the  receipt, 
the  board  demanded  the  deficit  should  be  made  good  by  the 
treasurer  or  the  plaintiff;  the  latter  having  nothing  but  his 
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own  memorandnm  to  sastain  him,  finally  in  March,  1878, 
paid  the  amount  in  Jispate  to  the  county,  the  payment  being^ 
made  to  Eugger,  who  had  succeeded  Bayle  in  the  office  of 
county  treasurer,  Bayle's  terui  having  expired  in  December, 
1877. 

Subsequently  plaintiff  found,  as  he  claimed,  the  missing 
receipt,  bearing  date  July  18,  1877,  and  brought  this  action 
to  recover  back  the  money  paid  to  the  county  in  March,  1878. 

This  is  in  substance  the  theory  of  the  plaintiff's  case.  The 
county  resisted  the  demand,  and  upon  a  trial  by  jury,  the  is- 
sues were  found  for  the  defendant,  and  a  motion  for  a  new  trial 
having  been  overruled,  the  plaintifl  brings  the  record  here,  as- 
signing various  grounds  of  error.  The  evidence  was  conflict- 
ing. 

The  plaintiff  testified  in  his  own  behalf,  and  Bayle  was  a 
witness  for  the  defendant,  denying  tliat  he  had  received  more 
t'nan  $301,000  from  the  plaintiff,  afid  there  was  other  evidence 
tending  to  prove  and  disprove  the  plaintiff's  allegations.  ,We 
are  urged  by  the  plaintiff  to  reverse  the  case,  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence;  but  after  carefully 
reading  and  considering  all  the  testimony,  we  do  not  feel  at 
liberty  to  do  so.  As  the  case  will  be  again  tried,  we  express 
no  opinion  as  to  the  question  of  fact  involved,  and  will  only 
remark  in  this  connection  that  there  was  such  a  conflict  in  the 
evidence  as  to  call  for  great  accuracy  in  the  rulings  of  the 
court 

It  seems  to  be  conceded,  that  if  theplaintifi*'s  theory  of 
the  facts  was  correct,  he  would  be  entitled  to  recover  nnlees 
barred  on  the  ground  that  his  payment  in  March,  1878,  was 
voluntary,  and  this  assumes  that  the  county,  and  not  the  plaint- 
iff, must  have  borue  the  loss  in  the  first  instance,  if  it  was  in 
fact,  as  plaintiff  alleges,  chargeable  to  act  of  the  county  treas- 
urer. 

The  defense  is  two-fold.  First,  the  treasurer  did  account 
for  all  the  bonds  received  from  plaintiff,  and  second,  the  pay- 
ment made  by  plaintiff  was  voluntary,  and  can  not  be  made 
the  basis  of  a  recovery. 

It  is  objected  that  the  court  erred  in  excluding  from  the 
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jnry  a  certain  written  statement  made  bj  Bayle,  the  connty 
treasurer,  to  plaintiff  as  chairman,  etc.  This  statement  was 
in  the  form  of  a  memorandum,  merely  showing  the  amount 
of  new  bonds  received  by  Bayle  and  the  amount  of  old  ones 
by  him  turned  over  to  the  county  clerk.  It  was  made 
while  Bayle  was  still  in  office,  and  though  not  signed  or  sealed 
by  him,  was  made  to  plaintiff  as  chairman  of  the  board,  and 
during  the  process  of  exchanging  the  new  for  the  old  bonds 
and  was  in  reference  to  that  matter.  It  seems  to  have  been  of 
some  importance  in  connection  with  other  evidence  offered  by 
the  plaintiff. 

It  is  also  urged  that  the  court  erred  in  excluding  from  the 
jury  certain  evidence  of  the  plaintiff  in  reference  to  the  re- 
ceipts given  by  Bayle  to  the  county  clerk,  covering  the  $301,* 
000  of  bonds  which  it  is  conceded  were  received  by  Bayle. 
These  two  assignments  of  error  may  be  considered  together, 
and  for  convenience  we  will  examine  them  merely  in  their 
inverse  order. 

With  reference  to  the  receipts  it  may  be  stated  that  accord- 
ing to  the  plaintiff's  version,  they  were  passed  over  to  him 
by  the  county  clerk,  and  held  by  the  plaintiff  as  his  vouchers 
until  the  said  conference  with  the  finance  committee  in  Decem- 
ber, 1877,  when  they  were  returned  to  Bayle,  as  the  amounts 
they  called  for  were  admitted  as  correct  and  audited,  and  they 
never  afterward  were  in  the  plaintiff's  possession. 

In  his  testimony  the  plaintiff  made  frequent  reference  to 
these  receipts,  by  way  of  explaining  the  transaction,  and  to 
make  his  narrative  connected  and  intelligible  this  was  una- 
voidable. The  defendant  objected  to  these  references  at  the 
time,  and  at  the  conclusion  of  the  narrative  moved  the  court 
to  exclude  from  the  jury  ^^all  the  evidence  of  this  witness,  in 
reference  to  receipts  and  his  having  Bayle's  receipts  for  the 
bonds."  The  court  sustained  this  motion,  and  it  is  urged  in 
support  of  this  ruling,  that  the  receipts  are  the  best  evidence,  and 
the  facts  shown  by  them  can  not  be  proved  by  oral  testimony. 
The  receipts  referred  to  were  those  covering  the  $301,000  of 
bonds  which,  as  already  stated  according  to  the  theory  of  both 
sides,  were  in  fact  received  by  Bayle. 
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The  rule  requiring  the  production  of  the  beat  evidence,  or 
as  it  is  sometimes  termed,  primary  evidence,  is  usually  applied 
in  those  cases  which  relate  to  the  substitution  of  oral  for 
written  evidence,  and  they  may  be  arranged  in  three  classes, 
including  in  the  first  class  those  instruments  which  the  law 
requires  to  be  in  writing;  in  the  second,  those  contracts  which 
the  parties  have  put  in  writing,  and  in  the  third,  all  other 
Writings,  the  existence  of  which  is  disputed,  and  which  are 
Jiaterial  to  the  issue.  1  Oreenleaf  on  Evidence,  Sec.  85.  The 
same  author  in  further  discussing  the  subject  says.  Sec.  90, 
that  when  the  writing  does  not  fall  within  either  of  these 
three  classes,  there  is  no  ground  for  excluding  oral  evidence, 
and  that  the  payment  of  money  may  be  proved  by  oral  testi- 
mony though  a  receipt  be  taken ;  and  in  Sec  805,  he  lays 
down  the  rule  that  a  receipt,  so  far  as  it  goes  only  to  acknowl- 
edge payment  of  money  or  delivery  of  property,  is  merely 
prima  /acie'  evidence  of  the  fact  and  not  conclusive,  and 
therefore  the  fact  recited  by  it  may  be  contradicted  by  oral 
testimony.  In  Hinchnian  v.  Whetstone,  23  IlL  185,  it  was 
held  that  proof  of  the  payment  of  taxes  might  be  made  by 
oral  testimony,  though  a  receipt  was  given  without  account- 
ing for  the  absence  of  the  receipt.  So  here  we  think  it  was 
competent  for  the  witness  in  narrating  the  whole  transaction 
to  refer  to  the  receipts,  to  say  that  such  receipts  were  given, 
what  was  done  with  them,  and  without  attempting  to  recite 
their  contents,  to  testify  independently  of  them  to  facts  of 
payment  or  delivery  which  they  might  show  if  present  and 
produced. 

The  reference  which  he  thus  made  was  in  no  substantial 
degree  a  violation  of  the  rules  of  evidence,  and  was  so  in- 
separably connected  with  his  story  that  to  strike  out  all  his 
evidence  in  this  respect,  as  is  shown  by  the  record  was  done, 
was  error,  and  must  have  operated  considerably  to  the  preju- 
dice of  the  plaintiff 

We  think  it  was  error  also  to  reject  the  written  statement 
given  by  Bayle  to  plaintiff. 

The  record  shows  that  the  statement  was  objected  to  on  the 
ground  that  it  was  not  an  official  document,  was  not  rendered 
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to  the  board,  and  if  the  amoants  mentioned  therein  are  in- 
clnded  in  the  receipts  thej  are  the  best  evidence  of  the  facts 
ahown  by  them. 

As  has  been  seen  already  the  last  objection  is  untenable. 
When  the  acts  of  the  agent  will  bind  the  principal,  then  his 
representations,  declarations  and  admissions  respecting  the 
Biibject-matter  will  also  bind  him  if  made  at  the  same  time 
and  constituting  part  of  the  res  gestm,     1  Greenleaf  on  £v., 

Sec.  113. 

§ 

Begarding  Bayle  as  the  agent  of  tlie  county,  this  written 
statement  made  by  him  would  be  competent  evidence  if  it 
is  a  part  of  the  res  gestce. 

The  area  of  events  covered  by  the  term  r^^^a^to  depends  upon 
the  circumstances  of  each  particular  c^se.  It  will  inclade  all 
the  circumstances  and  declarations  growing  out  of  the  main 
fact  contemporaneous  with  it  and  illustrating  its  character. 
The  transaction  may  be  a  continuing  one  and  embracing 
many  minor  and  incidental  circumstances,  and  it  is  not  nec- 
essary that  every  one  of  these  should  have  occurred  at  the  pre- 
cise time  when  the  principal  part  happened.  Wharton  thus 
defines  tlie  term:  "Ther^*  gestas  may  therefore  be  defined 
as  those  circumstances  which  are  the  undesigned  incidents 
of  a  particular  litigated  act,  and  which  are  admissible  when 
illustrative  of  such  act.  These  incidents  may  be  separated 
from  the  act  by  a  lapse  of  time  more  or  less  appreciable. 
Tiiey  may  consist  of  speeches  of  any  one  concerned,  whether 
participant  or  bystander.  They  may  comprise  things  left  un- 
done as  well  as  things  done.  Their  sole  distinguishing  feat- 
ure is  that  they  should  be  the  necessary  incidents  of  the  liti- 
gated act — necessary  in  the  sense  that  they  are  a  part  of  the 
preparations  for,  or  emanations  of  such  act,  and  are  not  pro- 
duced by  the  calculated  policy  of  the  actors."  1  Wharton  on 
Ev.,  Sec.  269;  1  Greenleaf  on  Ev.,  113;  1  Phillips  on  Ev.,  201. 

We  are  of  the  opinion  the  statement  may  be  properly  con- 
sidered as  a  part  of  the  res  gestce  and  should  have  been  ad- 
mitted. 

The  plaintiff  also  assigns  error  upon  the  action  of  the  court 
in  modifying  and  refusing  instructions  asked  by  plaintiff  and 
in  giving  instructions  asked  by  defendant 
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The  first  and  fiilh  instructions  asked  by  plaintiff  were  as 
follows: 

1st.  "  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  in  1877  the  plaintiff  and  the  then  county 
treasurer  were  authorized  to  exchange  certain  new  county 
bonds  of  which  plaintiff  was  made  custodian  for  certain  old 
county  bonds;  that  said  treasurer  on  July  18,  1877,  received 
and  gave  a  receipt  for  $2,000  of  said  new  bonds  to  exchange 
as  aforesaid,  which  receipt  afterward  became  lost;  that  in  the 
month  of  March,  1878,  said  new  bonds  were  all  accounted  for 
except  the  amount  represented  by  that  lost  receipt;  that  said 
treasurer  denied  getting  said  bonds  of  the  18th  of  July,  1877; 
that  in  consequence  of  such  denial  and  his  inability  to  produce 
said  receipt,  plaintiff  was  misled  as  to  the  real  facts,  and  un- 
der the  foregoing  circumstances  paid  for  the  county  $2,000  to 
redeem  a  like  amount  of  said  old  bonds  still  outstanding,  tlien 
the  jury  should  find  for  the  plaintiff." 

5th.  "  That  if  they  believe  from  the  evidence  the  county 
treasurer  received  the  $2,000  bonds  on  July  18, 1877,  and  that 
the  receipt  given  for  the  same  was  afterward  lost  or  mislaid, 
and  that  Bayle  denied  getting  said  bonds,  and  under  such  cir- 
cumstances plaintiff  expended  for  the  county  $2,000  to  make 
that  amount  up,  then  Sbid  payment  would  not  be  a  voluntary 
payment." 

These  the  court  refused  to  give  as  asked  and  modified  them 
by  infierting  the  words  atid  did  not  know  before  the  words  the 
real  facts  in  the  latter  clause  of  the  first  instruction,  and  by 
adding  the  words  htct  not  if  he  knew  all  the  facts  concerning 
the  tromsaction  to  the  fifth.  And  the  court  refused  the  fol- 
lowing asked  by  the  plaintiff: 

9th.  ^^  If  the  jury  believe  from  the  evidence  that  the  plaintiff, 
on  the  18th  day  of  July,  1877,  turned  over,  as  required,  $2,000 
in  bonds,  for  which  the  county  treasurer  gave  his  receipt  of  that 
date,  which  receipt  was  afterward  lost  or  mislaid,  and  after- 
ward said  county  treasurer  denied  having  received  said  bonds, 
and  that  by  reason  of  the  loss  of  said  receipt  and  denial  of  said 
treasurer,  the  plaintiff  was  unable  to  prove  or  satisfactorily 
show  that  he  had  accounted  for  said  bonds,  and  that  a  refusal 
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under  the  circnmstanceB  to  pay  said  amount  would  have  cast 
Buspicion  and  distrust  upon  him,  and  injured  him  in  his  busi- 
ness and  standing  as  a  banker,  and  under  these  circumstances 
the  plaintiff  paid  out  for  the  county  the  sum  of  $2,000,  then 
the  jury  must  find  for  the  plaintiff." 

It  is  the  law  that  where  one  with  a  full  knowledge  of  the 
facts  makes  a  voluntary  payment  of  money  without  coer- 
cion, and  being  under  no  duress,  he  can  not  afterward  recover 
it  even  though  he  may  have  paid  under  a  mistake  of  law  as 
to  his  rights  in  the  premises.  But  where  the  payment  is 
made  under]  a  mistake  of  material  facts,  which,  if  known, 
would  have  induced  a  different  action,  or  under  duress  or 
coercion,  the  rule  is  otherwise. 

In  such  a  case  the  party  who  has  received  the  money  may 
be  compelled  to  refund.  What  amounts  to  a  knowledge  of  the 
facts,  and  what  to  duress  or  coercion  must  always  depend 
upon  the  peculiar  features  of  the  case  in  hand. 

In  our  Supreme  Court  reports  there  are  several  cases  which 
illustrate  the  general  rule.  The  cases  of  La  Salle  County  v. 
Simmons,  5  Gilm.  513,  Bradford  v.  City  of  Chicago,  25  111. 
411,  C.  &  A.  R.  R.  Co.  V.  C.,V.  &  W.  Coal  Co.,  79  111.  121,  may 
be  referred  to  among  others.  In  the  first  of  these  cases  the 
county  board,  without  authority  of  law,  advertised  that  they 
would  let  a  certain  ferry  franchise  to  the  highest  bidder,  and 
the  person  then  keeping  the  ferry  offered  the  sum  of  five 
hundred  dollars,  which  was  accepted.  He  afterward  sued  to 
recover  the  money  so  paid  and  was  permitted  to  do  so.  Tlie 
court  held,  the  law  having  fixed  the  maximum  charge  for 
such  privilege,  the  commissioners  had  no  right  to  impose 
any  other  conditions,  and  that  as  the  plaintiff  was  anxious  to 
retain  the  privilege,  the  illegal  conduct  of  the  commissioners 
put  him  in  their  power,  and  taking  this  advantage  of  him, 
the  money  thus  obtained  was  not  in  a  legal  sense  paid  vol- 
untarily and  could  be  recovered. 

In  the  second  case  the  plaintiff  recovered  money  paid  to 
the  city  upon  an  invalid  assessment,  the  court  holding  that  he 
did  not  know  that  the  legal  objection  existed  when  he  paid, 
and  as  there  was  a  total  failure  of  consideration  for  the  pay- 
ment the  money  should  be  refunded. 
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In  this  opinion  the  court  cite  and  analyse  many  adjadged 
cases  saying,  in  conclnsion,  that  money  maybe  recovered  back 
when  it  lias  been  paid  nnder  a  '^  necessity  which  is  a  kind  of 
moral  duress,"  and  that  ^^  tlie  action  for  money  had  and  received 
may  generally  be  maintained  when  the  money  of  one  person 
has,  without  consideration,  got  into  the  pockets  of  another." 

The  case  in  79th  HI.  was  where  a  shipper  was  suing  a  car- 
rier for  exacting  more  for  the  service  rendered  than  was 
due  under  a  contract  which  was  binding  upon  the  parties. 
It  was  urged  that  as  the  point  was  in  dispute  and  the  pay- 
ment made  with  knowledge  of  all  the  facts,  it  was  voluntary, 
and  the  money  could  not  be  recovered;  but  the  court  held  that 
the  shipper  was  ^'  under  a  sort  of  moral  duress,"  and  that 
money  paid  under  such  circumstances  ought  not  in  equity 
and  good  conscience  to  be  retained,  and  recovery  was  allowed. 
The  principle  to  be  deduced  from  these  cases  and  the  authori- 
ties cited  in  them  seems  to  be  that  where  by  reason  of  the  pecul- 
iar facts  a  reasonably  prudent  man  finds  that  in  order  to  pre- 
serve his  property  or  protect  his  business  interests,  it  is  neces- 
sary to  moke  payment  of  money,  which  indeed  he  does  not  owe 
and  which  in  equity  and  good  conscience  the  receiver  ought 
not  to  retain,  he  may  recover  it,  and  so  also  when  such  a  pay- 
ment is  made  in  ignorance  of  material  facts  which,  if  known, 
would  Have  led  him  to  refrain  from  making  the  payment 

Eecurring  now  to  the  modification  of  the  first  and  fifth  in- 
structions, it  will  be  seen  that  the  jury  were  thereby  advised 
to  find  against  the  plaintiif,  if  he  knew  all  the  facts,  wholly  ig- 
noring the  possible  element  of  coercion  or  duress  which  may 
perhaps  be  regarded  as  a  substantial  feature  of  this  case. 

In  a  certain  sense  it  may  be  said  that  the  plaintiff  did  know 
all  the  facts.  He  knew  or  thought  he  knew  he  had  in  fact  is- 
sued the  bonds  as  shown  by  his  memorandum,  and  in  ageneral 
way  it  would  be  said  that  he  knew  whether  his  memorandom 
was  true  or  false.  Fet  it  must  be  apparent  that  according  to 
his  version  of  the  matter,  he  had  not  a  full  knowledge  of  the 
facts,  such  a  knowledge  as  would  have  justified  a  man  in  his 
position  to  risk  the  consequences  of  withholding  the  money. 

He  may  have  had  great  confidence  that  he  was  right,  yet  in 
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the  absence  of  the  receipt,  which,  according  to  the  course  of 
business  they  had  pursued,  should  have  been  forthcoming  if  he 
was  right,  he  may,  as  a  prudent  man,  have  been  uncertain,  and 
finally  come  to  the  conclusion,  which  was  no  doubt  entertained 
by  the  county  board  who  were  pressing  for  payment,  that  he 
had  been  mistaken  and  that  he  ought  to  make  up  the  deficit; 
in  other  words  he  was  ignorant  of  the  existence  of  the  receipt 
which,  according  to  the  course  of  dealing  that  had  been 
adopted,  was  necessary  to  establish  that  he  was  not  mistaken. 

In  view  of  the  peculiar  facts  in  this  case  to  which  the  jury 
were  required  to  apply  the  law  as  given  in  the  instructions, 
we  think  the  modifications  should  not  have  been  made  as  they 
were.  Considering  the  wiiole  of  each  instruction,  more  espe- 
cially the  fifth,  as  thus  modified,  it  would  seem  somewhat  am- 
biguous and  contradictory,  and  the  jury  were  probably  misled 
to  suppose  that  if  plaintiff  knew  he  did  not  owe  the  money 
he  should  not  liave  paid.  Whereas  we  think  the  knowledge 
necessary  to  bar  him  should  take  a  much  wider  range  and 
embrace  all  the  substantive  facts,  including  the  existence  of 
the  receipt,  or  that  it  had  existed,  and  that  such  existence 
could  be  established.  In  this  connection  it  is  proper  to  refer 
to  the  second  instruction  given  for  defendant,  which  is  obnox- 
ious to  the  same  objection,  and  we  think  that  the  jury  in  con- 
sidering the  whole  series  would  naturally  be  induced  to  take 
a  too  strict  and  narrow  view  in  this  respect. 

If  the  payment  was  made  in  ignorance  of  the  fact  that  the 
receipt  was  in  existence,  or  that  it  could  be  shown  that  it  had 
an  existence,  and  if  all  the  facts  which  were  known  to  be  capa- 
ble of  proof  would  not  have  been  sufficient  to  rebut  the  pre- 
sumption arising  from  the  absence  of  the  receipt  in  view  of  the 
way  the  business  had  been  transacted,  then  the  payment  was 
not  made  with  that  full  knowledge  which  would  be  necessary 
to  constitute  a  voluntary  payment,  provided  it  is  apparent  that 
had  such  facts  been  known  at  the  time,  the  payment  would 
have  been  withheld. 

We  are  not  prepared  to  hold  that  the  ninth  instruction 
should  have  been  given  as  asked  by  the  plaintiff.  A  man 
who  holds  a  responsible  public  position  and  whose  business 
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relations  to  the  comra unity  are  snch  that  his  standing  for 
property  and  solvency  are  especially  important  and  even 
essential  to  i^nccess,  might  be  justified  in  making  a  payment 
to  avoid  suspicion  in  order  to  protect  his  business  reputation, 
and  the  circumstances  might  be  such  that  a  payment  so  made 
would  be  regarded  in  the  same  light  as  a  payment  to  release 
property  from  seizure  or  to  enable  one  to  carry  on  his  regular 
business  without  interruption.  Reputation  is  property — as 
much  so  as  land  or  gold — and  is  the  subject  of  legal  protec- 
tion. Perhaps  the  circumstances  in  this  case  might  have 
been  such  as  to  justify  the  payment^  but  we  think  the  instruc- 
tion somewhat  too  argumentative  and  that  it  assumes  with 
too  much  emphasis  that  the  facts  recited  were  the  un- 
questioned and  controlling  facts  in  the  case,  whereas  accord- 
ing to  the  theory  of  the  defense  this  was  not  true.  For 
instance  it  is  assumed  that  a  refusal  to  pay  under  the  circum- 
stances would  have  cast  suspicion  and  distrust  upon  the 
plaintiff,  and  injured  him  in  his  standing  as  a  banker.  This 
may  have  been  so,  but  we  hardly  think  there  is  enough  in  the 
evidence,  on  this  point,  to  warrant  the  court  in  calling  the  at- 
tention of  the  jury  to  it  in  the  language  of  this  instruction. 

As  has  often  been  said  by  the  Supreme  Court,  where  a  case 
is  put  to  a  jury  by  instructions  upon  certain  recited  facts, 
great  care  is  necessary  to  state  all  the  controlling  facts  fairly, 
and  the  safer  coarse  is  merely  to  announce  the  rule  of  law  ap- 
plicable, without  singling  out  and  laying  stress  upon  certain 
facts  claimed  to  be  proved,  if  there  is  any  serious  conflict  as 
to  them,  or  if  they  involve  or  are  dependent  upon  other  im- 
portant facts  not  stated.  We  think  the  ninth  instruction  prop- 
erly refused.  Beferring  to  the  first  instruction  given  for 
defendant,  it  will  be  found  still  more  faulty  in  this  respect  and 
it  should  have  been  refused  also.  The  third  instruction  given 
for  defendant  is  criticized,  as  we  think,  with  reason ;  because  it 
seems  to  assume  that  the  plaintiff  was  responsible  to  the 
county  tor  any  supposed  default  of  the  treasurer,  and  that  in 
case  of  a  loss  through  this  cause  his  only  remedy  was  against 
the  treasurer. 

The  county  treasurer  was  acting  in  pursuance  of  the  order  of 
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the  board,  aud  unleBB  the  pkintiff  remitted  to  him  a  part  of  tlie 
duties  devolving  upon  himself^  thereby  making  the  treasurer 
hia  own  agent  as  to  that  matter,  it  could  not  be  said  that  the 
plaintiff  should  be  responsible  to  the  county  for  the  act  of 
the  treasurer.  So  far  as  the  treasurer  was  acting  in  pursu- 
ance of  his  duty  as  such,  and  under  the  order  of  the  board, 
his  acts  were  the  acts  of  the  county.  The  instruction  as- 
sumes there  was  some  sort  of  community  of  act  or  interest 
between  the  two  ofiScials,  making  the  one  responsible  for  the 
other,  which  is  not  supported  by  the  evidence  so  far  as  we 
have  been  able  to  examine  it 

The  fourth  instruction  given  for  defendant  is,  as  seems  to  be 
conceded  by  counsel  for  defendant,  not  accurate.  It  is  as 
follows:  "That  although  they  may  believe  from  the  evidence 
that  Hugh  E.  Bayle  told  John  A.  Prickett  that  he  would  pay 
him  back  the  $2,000,  still  such  promise  of  Bayle  would  not 
be  binding  on  the  county,  and  the  jury  shoald  find  for  the 
defendant."  The  plaintiff  was  of  course  not  seeking  to  hold 
the  county  upon  a  promise  made  by  Bayle  and  this  evidence 
was  not  offered  for  that  purpose,  or  at  least  not  admissible  for 
such  purpose,  and  while  it  would  be  proper  to  so  advise  the 
jury,  the  final  clause  was  improper,  and  was  doubtless^a  mere 
inadvertence. 

The  sixth  for  defendant  was  as  follows:  "That  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  is  contradicted  and 
impeached  by  the  evidence  in  any  material  point,  then  the 
jury  will  be  justified  in  rejecting  all  his  evidence  wherein  he 
is  not  corroborated  by  other  evidence."  This  annonnces  a 
rale  which,  so  far  as  we  are  aware,  is  without  authority. 
When  a  witness  willfully  swears  falsely  as  to  some  material 
point,  the  whole  of  his  testimony  may  be  rejected  except 
wherein  it  is  corroborated  on  the  maxim,  fahus  in  uno  faUu% 
in  omniitis.  Oity  of  Chicago  v.  Smith,  48  111.  108;  Swan  v. 
The  People,  98  111.  610. 

But  it  is  essential  that  he  must  have  willfully  sworn  falsely 
in  a  material  point 

By  this  instruction  the  jnry  are  told  that  contradiction  and 
impeachment  of  the  evidence  in  any  material  point  will 
justify  the  rejection  of  all  his  evidence  not  corroborated. 
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In  other  words^  if  evidence  is  produced  to  contradict  and 
impeach  a  witness  as  to  one  material  point,  no  matter  ^at 
may  be  the  character  of  this  impeaching  or  contradictory  evi- 
dence, then  the  entire  testimony  of  the  witness  mast  depend 
for  its  value  upon .  the  support  of  other  evidence,  no  matter 
how  much  the  jury  may  be  impressed  by  the  candor  and  in- 
telligence  of  the  witness,  and  the  general  truthfulness  of  his 
story. 

The  credit  due  a  witness  depends  usually  upon  his  intelli- 
gence, his  opportunity  for  knowing  what  he  testifies  to,  his 
honesty,  and  his  fairness  or  freedom  from  bias.  He  may,  as 
to  part  of  his  testimony,  be  mistaken,  and  from  want  of  op- 
portunity or  intelligence  commit  a  grave  mistake,  and  the  res- 
idue of  his  evidence  may  be  entitled  to  great  weight 

If,  however,  he  is  found  to  be  dishonest,  and  it  appears  thf^t 
he  has  knowingly  perverted  the  facts  as  to  a  material  point, 
his  entire  testimony  is  under  a  cloud  and  the  law  wisely  pro- 
vides that  it  may  all  be  disregarded  unless  supported  by  other 
and  credible  evidence. 

For  the  errors  indicated  the  judgment  will  be  reversed  and 
cause  remanded. 

Beversed  and  remanded. 
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V. 

Julia  Lavieux. 

1.  Construction  OF  STATUTE— Attorney's  fee.— Under  section  48, 
chapter  114,  of  the  statute,  the  attorney's  fee  may  be  recovered  in  the  suit 
for  damages  for  the  stock  killed,  and  the  fee  in  sach  cases  is  not  special  leg' 
islation  and  is  not  in  yiolation  of  the  statute. 

2.  When  allowable. — The  attorney's  fee  is  allowable  only  where  the 
railroad  company  has  failed  to  comply  with  the  requirements  of  the  statute, 
and  such  failure  must  appear  from  evidence  in  the  record. 

Appeal  from  the  Circnit  Oonrt  of  Lawrence  conntj;  the 
Son.  William  0.  Jonss,  Jadge,  presiding.  Opinion  filed 
April  18, 1884. 

Mr.  Samuel  P.  Wheeleb,  for  appellant. 

Messrs.  .Huffman  &  Gee,  for  appellee. 

Cabet,  J.  In  this  ease,  it  is  insisted  bj  connsel  for  appel- 
lant that  the  attorney's  fees  are  not  dne  until  suit  has  been 
commenced,  and  can  not  be  recovered  in  the  same  suit  for 
damages,  but  that  they  constitute  an  independent  cause  of 
action,  to  be  recovered  in  a  separate  suit;  and  it  is  further  in- 
sisted by  appellant's  counsel  that  the  statute  allowing  attorneys' 
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fees  in  such  cases  is  special  legislation,  and  therefore  in  viola- 
tion of  the  constitution.  These  points  are  both  settled  in  the 
case  of  the  P.,  D.  &  E.  R  R.  Co.  v.  Dnggan,  lately  decided 
by  the  Supreme  Court  and  pnbliBbed  in  "  The  Legal  Adviser" 
of  April  9,  1884,  in  which  case  it  is  held  that  the  attorney's 
fee  may  be  recovered  in  the  suit  for  damages  for  stock  killed, 
and  that  the  attorney's  fee  in  such  cases  is  not  special  legis- 
lation, and  not  in  violation  of  the  constitution.  In  that  case 
the  court  says,  "This  provision  (referring  to  the  statute  allow- 
ing the  fees)  may  be  upheld  as  being  in  the  nature  of  a 
penalty  for  non-compliance  with  the  statutory  duty  of  fenc- 
ing. The  requirement  of  the  fencing  of  railroad  tracks  is  not 
alone  for  the  private  benefit  of  owners  of  stock  along  their 
lines,  but  it  has  respect  for  the  public  welfare  as  well  as  a 
measure  for  the  safety  of  travel  on  said  railroads.  As  a 
police  regulation  for  the  promotion  of  the  public  safety  in 
that  respect,  the  legislature  may  well  i*eqnire  the  fencing  of 
their  railroad  tracks  by  railway  companies,  and  provide  pen- 
alties for  securing  the  performance  of  that  duty." 

One  of  the  assignments  of  error  questions  the  right  or 
power  of  the  court  to  enter  a  judgment  for  a  greater  sum  than 
that  indorsed  on  the  summons  issued  by  the  justice  of  the  peace. 

As  the  cause  must  be  reversed  and  a  new  trial  awarded,  we 
express  no  opinion  on  that  point,  but  suggest  that  counsel  for 
appellee  may,  upon  motion,  be  allowed  to  amend  the  indorse- 
ment on  the  summons  by  increasing  the  amount  claimed. 

This  suit  was  instituted  against  appellant  to  recover  dam- 
ages caused  by  appellant  in  killing  stock  belonging  to  appel- 
lee. The  judgment  in  the  circuit  court  was  for  fifty-one 
dollars  and  costs.  The  record  shows  that  fifteen  dollars  of  the 
judgment  was  because  of  attorney's  fees  incurred  by  appellee 
in  projBecuting  his  cause  before  the  justice  of  the  peace  and  in 
the  circuit  court.  Attorneys'  fees  in  such  cases  can  only  be 
recovered  by  virtue  of  the  requirements  of  the  statute. 

Section  48,  Chapter  114,  Cothran's  Statute  of  1881,  pro- 
vides ^^  tliat  any  railroad  corporation  shall,  within  six  mouths 
after  any  part  of  its  line  is  opened  for  use,  erect  and  thereafter 
maintain  on  both  sides  of  its  road  or  so  much  thereof  as  is 
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opened  for  use,  suitable  and  sufficient  fences  to  prevent  cattle, 
horses,  sheep,  hogs  or  other  stock  from  getting  on  sucli  railroad, 
except  at  the  crossing  of  public  roads  and  highways  and  with- 
in such  portions  of  cities  and  incorporated  towns  and  villages 
as  are  or  hereafter  may  be  kid  out  and  platted  into  lots  and 
blocks,  ♦  «  *  «  and  shall  construct,  when 
the  same  has  not, already  been  done,  and  thereafter  maintain 
at  all  road  crossings,  now  existing  or  hereafter  established, 
cattle-guards  suitable  and  sufficient  to  prevent  cattle,  horses, 
sheep,  hogs  and  other  stock  from  getting  on  such  railroad,  and 
when  such  fences  or  cattle-guards  are  not  constructed  as 
aforesaid,  or  when  such  fences  and  cattle-guards  are  not  kept 
in  good  repair,  such  railroad  coi'poration  shall  be  liable  for  all 
damages  which  may  be  done  by  the  agents,  engines  or  cars  of 
such  corporation  to  such  cattle,  horses,  sheep,  hogs  or  .other 
stock  thereon  and  reasonable  attorney's  fees  in  any  court 
wherein  suit  is  brought  for  such  damages,  or  to  which  the 
same  may  be  appealed,  etc'' 

There  is  no  evidence  in  the  record  showing  or  tending  to 
show  that  appellant's  railroad,  or  any  part  of  it,  had  been 
opened  for  use  six  months,  or  that  appellant  failed  to  keep  the 
fencing  or  cattle-guards  in  good  repair,  or  that  the  stock  in 
question  was  killed  at  a  point  on  the  railroad  which  appellant 
was  required  to  keep  fenced.  These  material  facts  may  have 
been  admitted  on  the  trial  of  the  cause  in  the  circuit  court, 
but  it  does  not  so  appear  in  the  record. 

The  attorney's  fee  is  allowable  only  where  the  ^railroad 
company  has  failed  to  comply  with  the  requirements  of  the 
statute,  and  such  failure  must  appear  from  evidence  in  the 
record. 

For  this  reason  the  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded. 

Heversed  and  remanded. 
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Wabash,  8t.  Louis  &  Pacific  Railway  Co. 

V. 

Michael  J.  Murphy. 

As  the  same  queptions  arise  in  this  case  as  in  the  preceding  one,  the 
judgment  Ib  reversed  for  the  same  reason. 

Appeal  from  the  Circuit  Court  of  Lawrence  county;  the 
Hon.  William  C.  Jones,  Judge,  presiding.  Opinion  filed 
April  18, 1884. 

Mr.  Samuel  P.  Wheeler,  for  appellant 

Messrs.  Huffman  &  Gee,  for  appellea 

Casey,  J.  The  same  questions  arise  in  this  case  as  in  the 
case  of  the  W.,  St  L.  &  P.  Rj.  v.  Lavieux,  decided  at  this 
term,  and  the  judgment  of  the  circuit  court  is  reversed  and 
the  cause  remanded  for  the  same  reason. 

Reversed  and  remanded. 


Chicago  &  Alton  Bailroad  Co. 

V. 

Bridget  McKenna,  Adm'x,  etc 

1.     NSOLTOEKCB — WheN  PARTY  MUST  USB  BXTRAORDINAKT  CARE.— 

When  a  plaintiff  is  himself  in  the  wrong,  or  not  in  the  exei-cise  of  a  legal 
right,  or  was  at  the  time  enjoying  a  privilege  granted  withoat  compensa- 
tion or  benefit  to  the  party  granting  it  and  of  whose  carelessness  complaint 
is  made,  plaintiff  must  use  extraordinary  care  before  he  can  properly  and 
legitimately  complain  of  the  negligence  of  another. 

2.  Walkiko  on  RAILROAD  TRACK. — When  a  person  yolnntarily  and 
without  authority  undertakes  to  walk  ui>on  a  railroad  track,  he  ought  not 
to  recover  damages  for  an  injury  received  unless  it  appears  that  the  iig'ary 
was  caused  by  the  wanton  and  willful  misconduct  of  the  employes  of  the 
defendant. 

3.  Verdict  wot  bttstaiked  by  the  BvroENCB.— Where  deceased 
was  improperly  on  the  grounds  of  appellant  and  was  therefore  bound  to  use 
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extraordinary  care  to  prevent  an  accident  before  there  could  be  a  recoyery, 
or  it  must  appear  from  the  evidence  that  the  accident  resulted  from  the 
wanton  and  willful  misconduct  of  appellant's  employes,  and  there  was  no 
proof  showing  a  want  of  proper  care  upon  the  part  of  appellant^s  employes, 
and  they  were  not  charged  in  the  declaration  with  wanton  or  willful  mis- 
conduct and  there  was  no  evidence  that  deceased  used  even  ordinary  care  to 
avoid  injury.  Held,  that  the  evidence  failed  to  show  a  cause  of  action 
against  appellant. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
William  P.  Launtz,  Judge,  presiding.  Opinion  filed  April 
18,  1884. 

The  court  finds  the  facts  in  this  case  to  be  as  follows:  that 
appellant's  railroad  runs  north  and  south  througli  the  village 
of  Venice,  in  Madison  count}*,  Illinois;  that  the  deceased, 
Patrick  McKenna,  lived  a  short  distance  from  and  northwest 
of  the  depot  or  station  of  appellant's  road  in  said  village;  that 
between  the  depot  and  the  residence  of  the  said  McKenna, 
there  are  five  side  or  switch  tracks  on  appellant's  switch  yards 
that  are  constantly  used  for  changing  and  placing  cars,  mak- 
ing up  trains,  etc.;  that  they  were  so  used  on  the  niglit  of  the 
accident  which  resulted  in  the  death  of  McEenna;  that  there 
is  no  public  or  private  crossing  between  the  house  of  the  de- 
ceased McEenna  and  the  depot;  that  there  is  a  public  cross- 
ing a  short  distance  north  of  the  house  of  the  deceased,  running 
east  and  west,  called  the  rock  road,  and  that  there  is  a  public 
crossing  a  short  distance  south  of  the  house  of  the  deceased,  r u  n  - 
ning  east  and  west, called  Eerr  street;  that  no  one  except  those 
operating  the  engine  and  switching  cars  was  allowed  to  go  in 
the  switch  yard  occupied  by  these  tracks;  that  the  deceased  on 
the  night  of  the  accident,  when  it  was  dark  and  snowing, 
started  from  his  home  to  the  depot;  that  after  leaving 
home  he  was  not  again  seen  alive,  but  was  found  dead 
directly  between  his  house  and  the  depot,  along  the  line 
of  what  is  known  as  the  main  switch  track  of  appellant; 
that  at  the  time  there  was  a  switch  engine  running  on  these 
tracks,  changing  and  placing  cars,  etc.;  that  the  deceased  did 
not  go  to  either  of  the  crossings  referred  to,  but  that  he  at- 
tempted to  go  directly  across  the  side  or  switch  tracks  in  the 
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switch  yard,  where  there  was  no  private  or  pablic  crossing;  that 
the  deceased,  McKenna,  knew  this,  and  was  not  in  any  way 
connected  with  appellant  so  as  to  authorize  him  to  cross  the  side 
tracks,  or  be  upon  the  ground  at  the  place  where  he  was  killed ; 
that  there  was  no  wanton  or  willful  negligence,  or  negligence 
of  any  kind  on  the  part  of  the  servants  of  appellant 

And  the  court  being  of  the  opinion  that  on  the  foregoing 
facts  there  was  no  right  of  action  in  the  plaintiff,  it  was  or- 
dered that  the  said  judgment  be  reversed  and  the  cause  be  not 
remanded. 

Mr.  L.  H.  HriE,  for  appellant;  as  to  negligence  in  crossing 
a  railroad  company's  right  of  way,  cited  I.  C.  R.  R.  Co.  v. 
Godfrey,  71  111.  500;  Aurora  Branch  R.  R.  Co.  v.  Grimes,  13 
111.  585;  Shearman  &  Redfield  on  Negligence,  §  488;  C.  & 
A.  R.  R.  Co.  V.  Gretzner,  46  111.  74;  C,  B.  &  Q.  R  R  Co. 
v.  Lee,  68  111.  ^576;  I.  C.  R  R  Co.  v.  Hetherington,  83  IlL 
510. 

If  defendant's  servants  after  becoming  aware  of  plaintiff's 
danger,  failed  to  use  ordinary  care  to  avoid  injuring  him,  de- 
fendant would  be  liable:  Galena  &  Ch.  TJ.  R  R.  Co.  v. 
Jacobs,  20  111.  478;  St.  L.,  A  &  T.  H.  R  R  Co.  v.  Todd,  36 
111.  409;  Shearman  &  Redfield  on  Negligence,  §§  25,  86. 

Mr.  Geobge  W.  Geben,  for  appellee;  cited  C,  R  L  &  P. 
Ry.  Co.  V.  Clark,  108  111.  118. 

Casef,  J.  Tills  was  an  action  on  the  case  brought  by  appel- 
lee against  appellant  in  the  City  Court  of  East  St  Louis.  In  the 
declaration  it  is  averred  that  in  the  life-time  of  Patrick  Mc- 
Kenna, the  defendant  company  was  using  and  operating  a 
railroad  track  with  switches  and  side  tracks  in  and  through 
the  village  of  Yenioe  in  Madison  county,  Illinois,  and  that 
while  deceased  in  his  life- time,  to  wit,  January  2,  1882, 
was  with  all  due  care  attempting  to  cross  the  switch  tracks  of 
defendant  at  a  public  highway,  the  servants  of  the  defendant 
carelessly  and  recklessly  ran  a  locomotive  engine  upon  the 
said  McEenna,  causing  his  death,  etc  To  this  declaration 
the  general  issue  was  filed,  and  the  cause  submitted  to  a  jury. 
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A  verdict  was  returned  by  the  jury  in  favor  of  the  plaintiff, 
assessing  her  damans  at  the  sum  of  five  thousand  dollars.  A 
motion  for  a  new  trial  was  entered  by  the  defendant,  and  one 
of  the  causes  assigned  for  a  new  trial  was  that  the  verdict  of 
the  jury  was  contrary  to  the  law  and  tlie  evidence.  The  court 
refused  the  motion  for  a  new  trial.  Judgment  was  entered 
an  the  verdict,  and  the  case  is  brought  to  this  court  by  ap- 
peal. One  of  the  errors  assigned  is  that  the  court  erred  in  re- 
fusing the  motion  for  a  new  trial.  The  question  in  this  case 
is  one  of  fact:  Did  the  evidence  in  the  court  below  show  a 
cause  of  action  against  appellant? 

The  evidence  shows  that  appellant's  railroad  passes  north 
and  south  through  the  village  of  Venice,  in  Madison  county, 
Illii;ois;  that  the  deceased,  Patrick  McKenna,  lived  a  short 
distance  from  and  northwest  of  the  depot  or  station  of  ap- 
pellant's road  in  said  village;  that  between  the  said  depot 
and  the  residence  of  the  said  McKenna  there  are  five  side  or 
switch  tracks  in  the  switch  yard  of  appellant,  that  are  con- 
stantly used  for  changing  and  placing  cars,  making  np  trains, 
etc.,  and  were  so  being  used  on  the  night  of  this  accident  which 
resulted  in  McKenna's  death;  there  is  no  public  or  private 
crossing  between  the  house  of  the  dec>eased  McKenna  and  the 
depot;  that  there  is  a  public  crossing  a  short  distance  north 
of  McKenna's  house,  running  east  and  west,  called  the  rock 
road,  and  a  public  crossing  a  short  distance  south  of  McKenna's 
house  called  Kerr  street  No  one  except  those  running  the 
locomotive  and  engaged  in  switching  cars  was  allo\^ed  to  go 
on  the  ground  occupied  by  these  tracks.  The  testimony  fur- 
ther shows  that  the  deceased,  on  the  night  of  January  2, 1882, 
while  it  was  snowing,  started  from  his  house  to  the  depot  of. 
appellant  to  meet  his  wife,  who  had  been  away  from  home 
and  was  expected  to  return  that  night  After  leaving  his 
house  he  was  not  again  seen  alive,  so  far  as  the  testimony 
shows.  He  was  found  dead  with  both  feet  off  on  a  line 
directly  between  his  home  and  the  depot  of  appellant  and 
along  a  line  of  what  is  known  as  the  main  switch  track.  At 
that  time  there  was  a  switch  engine  running  on  these  side  or 
switch  tracks  changing  and  placing  cars.     While  it  does  not 
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positively  appear  from  the  evidence,  still  there  is  no  donbt 
bnt  that  the  deceased  was  run  over  and  killed  by  this  switch 
engine,  and  there  is  no  donbt  from  the  evidence  but  that  the 
deceased,  instead  of  going  to  the  crossing  on  the  north  or 
south  of  his  residence,  attempted  to  go  directly  across  the  side 
and  switch  tracks  in  the  switch  yard  to  the  depot  of  appellant, 
and  that  while  so  doing  he  was  run  over  and  killed  by  the 
switch  engine  as  aforesaid.  The  deceased  was  not  in  any  way 
connected  with  appellant  so  as  to  authorize  him  to  cross  the  side 
tracks  or  be  upon  the  ground  at  the  place  where  he  was  killed. 
There  is  nothing  whatever  in  the  record  to  show  any  wanton 
or  willful  misconduct  on  the  part  of  the  servants  of  appellant 
or  indeed  any  negligence  at  all.  No  one  saw  the  deceased  at 
the  time  he  was  killed.  It  will  be  remembered  that  the 
charge  in  the  declaration  is  that  the  deceased  while  in  the 
exercise  of  due  care  and  attempting  to  cross  the  switch  track 
of  appellant  at  a  public  highway,  was  killed,  etc  It  is  im- 
possible from  the  evidence  that  the  deceased  was  attempting 
to  cross  the  tracks  at  a  public  highway  or  crossing  at  the 
time  he  was  killed.  There  is  no  testimony  whatever  in  the 
record  to  support  that  position;  on  the  contrary  the  testi- 
mony shows  that  the  deceased  was,  as  I  have  already  stated, 
going  from  his  house  directly  to  the  depot,  and  that  there  was 
no  public  crossing  at  that  place.  In  the  case  of  the  L  C.  E. 
K.  Co.  V.  Godfrey,  71  111.  500,  the  Supreme  Court  say,  in  sub- 
stance, that  the  right  of  way  is  the  exclusive  property  of  the 
company,  upon  which  no  unauthorized  person  has  a  right  to 
be  for  any  purpose.  The  place  was  one  of  danger,  and  such 
persons  went  there  at  their  own  risk  and  peril.  For  all  the 
purposes  of  this  suit  the  plaintiff  stands  in  no  more  favor- 
able condition  than  a  wrong-doer  and  trespasser.  "When  the 
plaintiff  is  himself  in  the  wrong,  or  not  in  the  exercise  of  a 
legal  right,  or  was  at  the  time  enjoying  a  privilege  granted 
without  compensation  or  benefit  to  tlie  party  granting  it,  and 
of  whose  carelessness  complaint  is  made,  the  plaintiff  must 
use  extraordinary  care  before  he  can  properly  and  legitimately 
complain  of  the  negligence  of  another.  Buttorfield  v.  Foster, 
11  East,  60;  Kennard  v.  Burton,  12  Shipley,  39;  Pluckwell 
V.  Wilson,  5  Carr.  &  T.  376. 
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When  a  person  voluntarily  and  without  authority  under- 
takes'to  travel  upon  a  railroad  track,  he  ought  not  to  recover 
damages  for  an  injury  received,  unless  it  appears  that  the 
injury  was  caused  by  the  wanton  and  willful  misconduct  of 
the  employes  of  the  defendant.  Eailroad  Oo.  v.  Norton, 
12  Harris,  465;  Shearman  &  Eedneld  on  Negligence,  488;  h 
C.  K.  R  Co.  V.  Hetherington,  83  111.  510;  1.  &  St.  L.  R.  E. 
Co.  V.  Evans,  88  111.  63. 

It  is  an  essential  and  necessary  element  in  this  character  of 
sase,  that  the  deceased,  or  party  injured,  should  at  least  exer- 
cise ordinary  care;  such  care  as  a  reasonably  prudent  person 
will  always  adopt  for  the  security  of  his  person  and  property. 
In  this  case  the  deceased,  being  improperly  on  the  grounds 
of  appellant,  was  bound  to  use  extraordinary  care  to  prevent 
an  accident,  before  there  can  be  a  recovery;  or  it  must  appear 
from  the  evidence  that  the  accident  resulted  from  the  wanton 
and  willful  misconduct  of  the  servants  of  ap])ellant.  There 
is  no  proof  showing  a  want  of  proper  care  upon  the  part 
of  the  employes  of  appellant,  and  they  are  not  charged  in 
the  declaration  with  wanton  and  willful  misconduct  or  negli- 
gence. 

We  think  that  the  evidence  in  this  case  fails  to  show  a  cause 
of  action  against  appellant,  and  the  judgment  of  the  City 
Court  of  East  St.  Louis  is  reversed. 

Judgment  reversed. 


John  H.  Smith 
John  Forbes  et  al. 

1.  WiTNiBSS — ^iNSTRUonoN. — An  instmction  which  authorizes  the  jnry 
to  discredit  all  of  a  witness*  evidence  not  corroborated  if  he  has  testified 
faJfiely  on  a  point  material  to  the  issne,  is  not  proper.  The  maxim  fahtia 
in  uno  faUus  in  omnibus  should  only  be  applied  in  cases  where  a  witness 
willfully  and  knotcinghj  gives  false  testimony. 

2,  Costs  where  some  of  the  defendants  are  acquitted. — Where 
three  parties  are  sued  together  and  two  are  acquitted,  the  defendants  who 
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are  acqtdtted  are  entitled  to  a  judgment  against  the  plaintiff  for  their  costs, 
and  the  plaintiff  is. entitled  to  a  judgment  against  the  defendant  who  was 
conyioted  for  his  costs,  to  the  extent  that  costs  were  incurred  in  obtaining 
the  judgment  against  that  defendant 

Essos  to  the  Circait  Oonrt  of  Madison  county;  the  Hon. 
"William  H.  Snydeb,  Judge,  presiding.  Opinion  filed  April 
18,  1884. 

Messrs.  Wise  &  D^via,  for  plaintiff  in  error;  that  a  wit- 
ness must  knowingly  and  willfully  testify  to  what  is  not  trne 
in  order  to  reject  his  entire  testimony,  cited  Prickect  v,  Madi- 
son Co.,  14  Bradwell,  454;  City  of  Cliicago  v.  Smith,  48  111. 
108;  Swan  v.  The  People,  98  111.  610. 

Messrs.  Metgalf  &  Bradsmaw,  for  defendants  in  error. 

Caset,  J.  This  was  an  action  of  ti*espass  brought  in  the 
Madison  Circuit  Court  by  John  H.  Smith  against  John 
Forbes,  Joseph  Crawford  and  Robert  M.  Forbes.  Upon  the 
trial  of  the  cause  in  the  circuit  court  the  jury  returned  a 
verdict  of  not  guilty  as  to  John  Forbes  and  Joseph  Craw- 
ford, and  a  verdict  of  guilty  as  to  Robert  M.  Forbes,  and  the 
plaintiff's  damages  were  assessed  at  five  dollars.  A  motion 
for  a  new  trial  was  entered  by  the  plaintiff,  which  was  refused 
by  the  court,  and  judgment  entered  on  the  verdict  of  the  jury 
as  follows: 

"  It  is  4;herefore  ordered  by  the  court  that  the  plaintiff  have 
judgment  for  and  recover  of  and  from  Robert  M.  Forbes  the 
sum  of  five  dollars,  his  damages,  so  as  aforesaid  by  the  jury 
assessed,  and  it  is  ordered  that  the  costs  be  taxed  as  follows: 
The  defendant,  Robert  M.  Forbes,  to  pay  one  third,  and  the 
plaintiff  to  pay  two  thirds,  and  that  execution  issue,"  etc  Tlie 
case  is  brought  to  this  court  by  a  writ  of  error.  The  third 
error  assigned  is  the  giving  of  improper  instructions  for  the 
defendants. 

The  fifth  instruction  given  on  the  part  of  the  defendant  is 
as  follows: 

"  The  court  instructs  the  jury,  that  if  they  believe  from  the 
evidence  that  the   plaintiff  has   been  contradicted  and  im- 


Fourth  District — ^February  Term,  1884,  479 

Smith  Y.  Forbes  et  al. 

peached  in  bis  ev^idence  on  a  point  material  to  the  ieene,  then 
the  jury  are  jnstified  in  rejecting  all  his  evidence,  whenever 
it  is  not  corroborated  by  other  testimony." 

It  was  error  to  give  this  instruction.  In  the  case  of  Bru- 
nam  et  al.  v.  The  People,  15  111.  511,  the  Supreme  Court,  in 
passing  upon  a  similar  instruction,  say:  '^  It  authorized  the 
jury  to  discredit  the  witness  altogether  if  he  swear  falsely  in 
a  single  particular.  It  does  not  follow  merely  because  a  wit- 
ness makes  an  untrue  statement  that  his  entire  statement  is 
to  be  disregarded.  This  much  depends  upon  the  motive  of 
the  witness.  If  he  intentionally  swears  falsely  as  to  one 
matter,  material  to  the  issue  joined,  the  jury  may  properly 
reject  his  whole  testimony  as  unworthy  of  credit  But  if  he 
makes  a  false  statement  through  mistake  or  misapprehension 
they  ought  not  to  disregard  his  testimony  altogether.  The 
la^ximyizlstie  in  unojulsi^  in  omnibuSy  should  only  be  ap- 
plied in  cases  where  a  witness  willfully  and  knowingly  gives 
false  testimony."  Chittenden  v.  Evans,  41  Illinois,  261;  City 
of  Chicago  v.  Smith,  48  111.  107;  Prickett  v.  Madison  County, 
14  Bradwell,  454. 

The  first  and  sixth  instructions  given  on  behalf  of  the 
defendants  are  objectionable,  but  when  they  are  considered 
with  other  instructions  given,  we  do  not  think  that  the  jary 
was  misled  by  them. 

The  ninth  error  assigned,  questions  the  correctness  of  the 
judgment  so  far  as  it  relates  to  costs.  The  statute  provides 
that  when  several  persons  are  made  defendants  to  any  action, 
and  any  one  or  more  of  them  shall,  upon  the  trial,  be 
acquitted  by  verdict,  every  person  acquitted  shall  recover  his 
costs  of  suit  in  like  manner  as  if  such  verdict  of  acquittal 
had  been  given  in  favor  of  all  the  defendants.  Section  13, 
Chap.  33,  Cothran's  Statute,  1881. 

Under  the  provision  of  the  statute,  the  two  defendants  who 
were  acquitted  were  entitled  to  a  judgment  against  the  plaintiff 
for  their  costs,  and  the  plaintiif  was  entitled  to  a  judgment 
against  the  defendant  who  was  convicted,  for  his  costs,  to  the 
extent  that  costs  were  incurred  in  obtaining  the  judgment 
against  that  defendant.  We  do  not  consider  it  necessary  to 
pass  on  other  errors  assigned. 
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For  the  foregoing  reasons,  the  jndgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


John  C.  Stanley 

V. 
C  A.  BOBINSON. 

1.  Title  in  pbhsonal  propebty— Delivery— Replevik.—R.  agrreed 
to  furnish  appellee  with  certain  lumber  which  R.  was  to  haul  to  appellant's 
mill  and  there  have  it  sawed,  the  amount  to  be  paid  for  the  sawing  to  be 
deducted  from  the  purchase  price  to  be  paid  R.  Appellant  refused  to 
deliver  the  lumber  to  appellee  until  he  paid  the  bill  for  sawing;,  and  also  an 
item  of  $3.00,  due  appellant  from  R.  Appellee  a^^reed  to  pay  for  the  saw- 
ing but  refused  to  pay  the  $3.00  item.  There  was  no  evidence  in  the  record 
tending  to  show  that  any  part  of  the  lumber  had  been  delivered  by  R.  to 
appellee,  or  that  the  amount  to  be  purchased  by  appellee  had  been  agreed 
upon.  Hddf  that  appellee  could  not  maintain  an  action  of  replevin  against 
appellant  for  the  lumber.  The  title  could  not  vest  in  him  by  force  of  the 
agreement  to  manufacture  the  lumber  alone. 

2.  When  action  of  replevin  may  bb  maintained. — ^Replevin  lies 
for  specific  property,  capable  of  identification  and  actual  return,  and  can  not 
be  maintained  for  an  undivided  interest  or  share,  except  in  cases  of  fraud  or 
wrongful  confusion  of  the  property. 

Appeal  from  Ihe  Circuit  Court  of  Jasper  county;  the  Hon. 
William  C.  Jones,  Judge,  presiding.    Opinion  filed  April  18, 

1884. 

Messrs.  Gibson  &  Johnson,  for  appellant;  that  in  the  sale 
of  personal  property,  where  anything  remains  to  be  done  to 
complete  the  contract,  such  as  ascertaining  quantity,  or  de- 
livering possession,  the  title  does  not  pass,  cited  O^Keefe  v. 
Kellogg,  15  111.  347;  Schneider  v.  Westerman,  26  111.  514; 
Graff  V.  Fitch,  58  111.  373;  Low  v.  Freeman,  12  111.  467; 
Updike  V.  Henry,  14  111.  378;  Haverstick  v.  Fergus,  71  111, 
105;  Moriarty  v.  Stofferan,  89  111.  528. 

Mr.  John  H.  Hallby,  for  appellee. 
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Casey,  J.  This  was  an  action  of  replevin,  heard  in  the  Cir- 
cuit Court  of  Jasper  county  upon  an  appeal  from  a  justice  of 
the  peace;  the  facts  as  shown  in  the  record  are  that  appellee 
contracted  with  one  Eaef,  who  owned  a  saw-mill,  for  some  lum- 
ber to  be  used  in  constructing  two  hay  presses.  The  lumber 
was  to  be  furnished  at  $1.50  per  hundred  feet,  at  Baef  s  mill, 
and  he  agreed  with  appellee  to  hauljthe  logs  to  appellant's  mill 
aud  have  them  sawed  there. 

Appellee  had  agreed,  on  his  parly  to  pay  appellant  for  saw- 
ing the  logs,  and  that  amount  was  to  be  deducted  from  the 
purchase  price  to  be  paid  Kaef  for  the  lumber,  and  Raef  was 
to  wait  for  the  balance  due  him  until  appellee  could  manu- 
facture and  sell  two  hay  presses.  Raef,  in  pursuance  of  the 
agreement,  hauled  a  number  of  logs  to  appellant's  mill  to  be 
sawed  into  lumber,  and  furnished  appellant  with  a  bill  for  the 
sawing. 

Appellee  informed  appellant  that  he  had  "purchased  enough 
of  the  lumber  to  be  made  out  of  the  logs  to  make  two  presses. 
Appellant  at  first  agreed  to  allow  appellee  some  time  in  which 
he  might  pay  for  sawing  the  lumber,  that  is,  until  appellee  had 
manufactured  and  sold  two  hay  presses.  Subsequently  he 
changed  his  mind  and  insisted  that  the  bill  for  sawing  should 
be  paid  when  the  lumber  was  removed.  It  does  not  appear 
from  the  evidence  what  amount  was  required  to  make  two  hay 
presses,  but  it  does  appear  that  the  lumber  made  from  the 
logs  hauled  by  Raef  to  appellant's  mill,  was  more  than  was 
required  in  constructing  the  hay  presses. 

After  the  lumber  had  been  sawed,  and  when  appellant  was 
away  from  his  mill,  appellee  called  to  get  the  lumber.  The 
agent  of  appellant,  who  was  at  the  mill  at  the  time,  as  he  had 
been  directed,  refused  to  allow  the  lumber  or  any  part  of  it 
to  be  taken  away  until  the  bill  for  sawing  the  same  had  been 
paid,  and  also  an  item  of  three  dollars  owed  by  Raef  to 
appellant  Appellee  refused  to  pay  the  said  sum  of  three 
dollars,  but  exhibited  his  pocket  book  which  contained  $85 
as  ho  stated,  and  proposed  to  pay  for  the  sawing  as  fast  as  the 
lumber  was  placed  in  the  wagon. 

This  proposition  was  refused  by  the  agent  of  appellant,  and 
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appellee  instituted  this  action  of  replevin  to  obtain  posses- 
sion of  the  property. 

The  whole  amount  of  lumber  made  from  the  logs  was  re- 
plevied and  at  the  trial  before  the  justice  of  the  peace,  ap- 
pellee tendered  to  appellant  the  sum  of  $8.68,  due  for  sawing 
the  lumber,  and  appellant  accepted  the  money.  The  question 
is,  did  appellee,  at  the  time  of  suing  out  the  writ  of  replevin, 
have  such  a  title  or  interest  in  the  lumber  in  question  as  au- 
thorized him  to  maintain  an  action  of  replevin.  There  is  no 
evidence  on  the  record  tending  to  show  that  any  part  of  the 
lumber  had  been  delivered  by  Baef  to  appellee,  or  that  the 
amount  to  be  purchased  by  appellee  had  been  agreed  upon. 
The  title  to  personal  property  does  not  vest  in  the  purchaser 
until  the  purchase  is  complete  and  nothing  remains  to  be  done 
under  the  agreement.  The  title  could  not  vest  in  appellee 
by  force  of  the  agreement  to  manufacture  the  lumber  alone. 

To  this  rule  there  may  be  exceptions,  arising  from  the  evi- 
dent intent  of  the  parties  at  the  time  of  contracting.  But 
there  is  nothing  in  the  record  to  show  that  this  case  is  an  ex- 
ception to  the  rule  announced.  It  does  not  appear  that  either 
Baef  or  appellee  intended  that  the  sale  should  be  complete 
before  the  amount  of  the  lumber  was  ascertained,  or  a  delivery 
of  the  property  purchased  had  been  made.  Schneider  v. 
Westerman,  25  111.  517.  If,  in  this  case,  Baef  had  refused 
to  comply  with  his  contract,  and  deliver  the  lumber,  perhaps 
appellee  might  have  sustained  an  action  against  him  for  dam- 
age because  of  his  failure  to  comply  with  the  contract;  but  be- 
cause such  an  action  will  He,  it  by  no  means  follows  that  re- 
plevin may  be  maintained. 

In  this  view  of  the  case  the  action  of  replevin  can  not  be 
sustained. 

Another  view  is,  that  the.  most  that  can  be  claimed  is  that 
appellee  is  the  owner  of  an  undivided  interest  in  the  lumber. 
He  did  not  purchase  from  Eaef  the  whole  amount  of  lumber 
manufactured  from  the  logs  hauled  to  the  mill  of  appellant, 
but  only  so  much  as  was  necessary  to  make  two  hay  presses. 
The  lumber  was  without  distinguishing  marks,  mixed  and 
commingled  with  other  lumber  of  the  same  kind  and  charac- 
ter, without  any  fault  or  wrong  on  the  part  of  appellant 
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Replevin  lies  for  specific  property  capable  of  identificatioa 
and  actual  retarn,  and  can  not  be  maintained  for  an  undivided 
interest  or  share  except  in  cases  of  frand  or  wronojful  confu- 
sion of  the  property.  McEldury  v.  Flannigan,  1  Haw.  & 
Gie,  808;  Hart  v.  Fitzgerald,  2  Mass.  569;  Gardner  v.  Deitch, 
9  Mass.  427;  Eeynolds  v.  McCormick,  62  111.  412.  The  fact, 
as  the  evidence  shows,  that  upon  the  trial  before  the  justice 
of  the  peace  appellant  received  from  appellee  the  amount  due 
for  sawing  the  lumber,  is  not  important,  because  the  question 
to  be  decided  is,  as  we  have  stated,  was  appellee  entitled  to 
the  possession  of  the  lumber  at  the  time  the  suit  of  replevin 
was  instituted? 

The  judgment  of  the  circuit  court  is  reversed  and  the  canse 
remanded. 

Beversed  and  remanded.  * 


City  op  East  St.  Louis 

V. 

M.  Millard. 

1.     ChAKCBRY  JX7RI8DI0TI0N — MANDAMUS  PBOPBK  REMBDT.— A  biU  in 

chanceiy,  filed  by  defendant  in  error  against  a  manicipal  corporation  to  en- 
force the  payment  of  a  judgment,  and  praying  that  an  account  be  taken  of 
the  resources  of  the  city,  and  that  plaintiff  in  error  be  enjoined  from  paying 
illegal  claims,  that  its  officers  be  enjoined  from  drawing  warrants  against 
the  levy  of  taxes  of  1888,  etc.  Held,  that  a  court  of  chancery  has  no  juris- 
diction, as  defendant  in  error  has  an  ample  and  complete  remedy  at  law  by 
mandamus  to  enforce  the  payment  of  his  judgment.  The  averments  of 
fraud  in  the  bill  are  too  uncertain  and  indefinite  to  give  a  court  of  chancery 
jurisdiction,  if  such  jurisdiction  could  be  maintained  on  that  ground  in  a 
case  of  this  character. 

2.  PiiBADmo — Chargbs  of  fraud. — Charges  of  fraud  must  be  dear 
and  specific.  The  material  facts  upon  which  the  allegations  of  fraud  are 
based  must  be  set  forth,  as  weH  in  chancery  as  in  law  pleading.  If  the 
averments  of  fraud  are  indefinite,  uncertain  and  not  material,  a  court  of 
chancery  does  not  obtain  jurisdiction.  There  can  be  no  relief  beyond  the 
specific  and  material  allegations  in  a  bill. 

3.  Ghakcbrt  practicb— Decree  pro  confrsso— Writ  of  error. — 
Where  a  decree  rendered  gave  to  the  defendant  in  error  all,  if  not  more  re- 
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lief  than  the  ayerments  in  the  bill  justified,  and  was  as  to  all  intents  and  pur- 
poaes  a  sabstantial  adjudication  of  the  rights  of  the  parties,  the  objection 
that  the  decree  made  pro  confesso  was  merely  interlocutory  and  that  there 
had  been  no  such  final  disposition  of  the  cause  as  would  authorize  the  pros- 
ecution of  a  writ  of  error,  was  not  well  taken. 

Error  to  the  City  Court  of  East  St.  Louis;  the  Hon.  Will- 
iam P.  Launtz,  Judge,  presiding.     Opinion  filed  April  18, 

1884. 

Mr.  George  F.  O'Melveny  and  Mr.  A.  S.  "Wildebman,  for 
plaintiff  in  error:  that  courts  of  equity  refuse  to  interfere  by 
injunction  with  the  action  of  municipal  corporations,  so  Ions: 
as  they  are  acting  within  the  bounds  of  the  powers  conferred 
upon  them  by  law  and  their  action  is  not  tainted  with  fraud, 
cited  Fitzgerald  v.  Harms,  92  111.  372;  Andrews  v.  Knox  Co., 
70  111.  65;  Morris  v.  Smedley,  6  Johns.  Clu  28;  Town  of  Peters- 
burg V.  Mappin,  14  111.  194, 

Yague  and  general  charges  of  fraud  in  a  bill  are  not  suffi- 
cient, but  the  facts  constituting  the  fraud  must  be  specifically 
alleged:  Town  of  Lemont  v.  Singer,  98  III.  94;  Smith  v. 
Brittenham,  98  111.  188;  Slack  v.  McLagan,  15  IlL  242; 
Newell  V.  Bureau  Co.,  37  III.  253. 

Unless  the  bill  states  sufficient  facts  to  warrant  the  decree, 
it  can  not  stand,  and  an  injunction  can  not  be  decreed  for 
causes  not  alleged  in  the  bill:  German  P.  &  P.  Co.  v. 
111.  St.  Zeitung  Co.,  55  111.  127;  Kowan  v.  Bowles,  21  111. 
17;  Page  v.  Greeley,  75  111.  400;  Conlin  v.  Carter,  93  111.  536. 

As  to  what  is  necessary  to  sustain  a  bill  for  an  account:  3 
Pomeroy's  Eq.  Jnr.  §  1421;  1  Story's  Eq.  Jur.  §§  458  a,  459; 
Craig  V.  McKinney,  72  111.  305;  Clinton  Co.  v.  Schuster,  82 
111.  137. 

Mr.  L.  H.  HiTB,  for  defendant  in  error;  as  to  when  equity 
will  assume  control  over  municipal  corporations,  cited  Hare 
on  Discovery,  83;  Clinton  Co.  v.  Schuster,  82  111.  137; 
Eamsy  v.  County,  92  111.  225;  Talcott  Stove  Co.  v.  Wheeler, 
6  Bradwell,  225. 

As  there  has  been  no  final  disposition  of  this  case,  a  writ  of 
error  does  not  lie:  Hunter  v.  Hunter,  100  111.  519;  E.  &  M. 
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E.  R.Co.  V.  F.  L.  &  T.  C3o.,  70  111.  249;  Gayer  v.  Eioh,  56  IlL 
298;  Fleece  v.  Kussel,  13  111.  31. 

Caskt,  J.  This  was  a  bill  in  chancery  filed  by  the  defendant 
in  error  against  plaintiff  in  error  in  the  City  Court  of  East  St. 
Louis^  The  material  averments  in  the  bill  are,  that  the  com- 
plainant, on  the  31st  of  August,  1881,  recovered  a  judgment 
against  the  defendant  for  the  sum  of  $3,000  and  costs;  that  the 
judgment  remains  unsatisfied  and  that  no  part  thereof  has  been 
paid;  that  the  revenues  of  the  defendant  have  been  more  than 
sufficient  to  meet  its  current  expenses  and  pay  this  judg- 
ment; that  John  M.  Sullivan,  treasurer  of  defendant,  has  in 
his  possession  $7,000,  which  may  at  once  be  applied  to  the 
payment  of  said  judgment;  that  D.  J.  Cauty,  city  clerk,  has 
a  iarge  amount  of  money  belonging  to  the  defendant,  which 
can  also  be  applied  to  the  payment  of  the  said  judgment;  that 
since  the  recovery  of  the  judgment  the  revenues  of  the  city 
have  been  wasted  in  paying  illegal  claims;  that  a  large 
amount  of  illegal  claims  are  pending  before  the  city  counsel  of 
defendant  which  will  be  allowed  and  paid  unless  prevented 
by  injunction;  that  there  have  been  gross  irregularities  in 
collecting  and  disbursing  the  revenues,  whereby  the  city  has 
suffered  great  loss;  that  since  1877  the  city  has  been  in- 
debted in  excess  of  the  legal  limit.  Prayer  of  the  bill: 
That  the  defendant  be  enjoined  from  paying  illegal  claims; 
that  the  officers  of  defendant  be  enjoined  from  drawing  war- 
rants against  the  levy  of  taxes  of  1883  for  current  expenses 
prior  to  the  extension  of  such  tax  levy  on  the  collector's 
books;  that  defendant  be  enjoined  from  drawing  warrants 
upon  the  treasurer  unless  the  money  is  in  his  hands  to  pay 
such  warrants;  that  the  defendant  be  enjoined  from  drawing 
any  warrants  for  the  payment  of  any  claim  not  allowed  and 
ordered  to  be  paid  by  the  city  council;  that  defendant 
be  enjoined  from  expending  any  more  than  is  necessary  for 
the  economical  maintenance  of  the  city  government;  that 
an  account  be  taken  of  the  resources  of  the  defendant 
for  the  purpose  of  ascertaining  whether  there  are  any  funds 
which  may  be  applied   in  paying  complainant's  judgment; 
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that  80  soon  as  any  money  may  be  found  available  for  the 
payment  of  said  judgment,  or  not  needed  for  necessary  cur- 
rent expenses,  that  the  same  may  be  paid  to  complainant  on 
said  judgment 

On  this  bill  a  default  was  entered  on  January  25,  1884,  and 
the  court  found  the  facts  in  the  language  of  the  allegations 
therein  contained  and  as  above  herein  set  forth,  and  decreed 
that  said  D.  J.  Cauty,  as  such  city  clerk,  pay  over  to  the  com- 
plainant on  demand  a  sufficient  sum  out  of  the  moneys  in  hie 
hands  to  satisfy  said  judgment,  or  so  much  as  he  may  have, 
and  that  in  case  lie  may  not  have  sufficient  funds  for  that  pur- 
pose, that  said  John  M.  Sullivan,  as  such  city  treasurer,  pay 
the  complainant,  on  demand,  the  amount  required  to  satisfy 
said  judgment  in  full,  whether  paid  by  said  Cauty  or  not; 
and  further  decreed  that  said  city  and  its  officers  and  agents 
be  enjoined  from  drawing  warrants  to,  or  paying  any  ille- 
gal claims  against  said  city;  that  said  officers  and  agents 
be  enjoined  from  drawing  warrants  against  the  tax  levy  of 
1883  for  current  expenses  accruing  prior  to  the  extension 
of  such  tax  levy  on  the  collector's  books;  that  said  offi- 
cers and  agents  be  enjoined  from  drawing  warrants  on  the 
treasurer,  unless  the  money  is  actually  in  his  hands  to  pay 
the  same,  and  the  indebtedness  for  which  such  warrants 
may  be  issued  shall  have  been  incurred  while  such  money 
was  in  the  treasury;  that  said  officers  and  agents  be  en- 
joined from  paying  or  drawing  a  warrant  to  pay  any  claim 
not  allowed  and  ordered  paid  by  the  city  council,  except  as  re- 
qnired  by  this  order;  and  that  the  cause  be  referred  to  E.  C. 
Bhodes,  as  special  master,  to  inquire  into  and  state  to  the  court 
whether  there  is  any  money  in  the  hands  of  said  Cauty,  city 
clerk,  and  the  said  Sullivan,  city  treasurer,  which  may  be  ap- 
plied in  paying  complainant's  judgment,  etc. 

The  case  is  brought  to  this  court  by  a  writ  of  error.  The 
plaintiff  in  error  insists  that  the  defendant  has  an  ample  and 
complete  remedy  at  law  by  mandamus  to  enforce  the  pay- 
ment of  his  judgment.  If  this  position  is  well  taken,  it  is 
fundamental  and  disposes  of  the  cause. 

The  statute  of  1874  placed   the  proceeding  by  mandamu"* 
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on  the  same  footing,  or  on  equality  with  other  actions  at  law, 
and  it  is  the  proper  action  to  institute  when  the  writ  will  af- 
ford a  sufficient  remedy.  Prior  to  the  adoption  of  the  stat- 
ute referred  to,  the  Supreme  Court  of  this  State  had  uniformly 
held  that  a  petition  for  a  mandamus  could  not  be  sustained, 
where  the  petitioner  had  another  specific  legal  remedy.  Tlie 
ninth  section  of  chapter  87,  act  of  1874  (Underwood's  Stat- 
utes) was  intended  to  meet  and  obviate  these  decisions  and 
increases  the  cases  in  which  mandamus  may-  be  sustained. 

Mandamus  will  lie  to  compel  the  officers  of  a  municipal 
corporation  to  levy  a  tax  to  pay  a  judgment  against  the  corpo- 
ration. People,  etc.,  v.  City  of  Cairo,  60  111.  164;  The  People, 
etc.,  V.  Clark  Co.,  60  111.  213. 

An  execution  can  not  be  issued  and  levied  upon  the  prop- 
erty of  the  inhabitants  of  a  municipal  corporation;  therefore  a 
mandamus  is  ordinarily  the  only  adequate  remedy.  City  of 
Olney  v.  Harper  et  al.,  50  111.  463. 

These  cases  in  60  111.  were  reported  prior  to  the  enact- 
ment of  1874,  above  referred  to.  In  the  case  of  Walkly  v.  City 
of  Muscatine,  reported  in  6  Wall.  (U.  S.)  481,  a  bill  in  chancery 
had  been  filed  to  compel  the  authorities  of  the  city  of  Musca- 
tine to  levy  a  tax  upon  the  property  of  the  inhabitants,  to  pay 
a  certain  judgment  obtained  by  the  complainant  against  the 
defendant.  The  bill  showed  that  the  judgment  was  for 
$7,000,  that  execution  had  been  issued,  and  returned  unsatis- 
fied. It  seems  that  under  the  statute  of  Iowa  an  execution 
may  issue  against  a  municipal  corporation;  that  a  demand 
for  payment  had  been  made  and  refused.  The  court  in  sub- 
stance say:  The  complainant  has  mistaken  his  remedy;  that 
the  complainant  had  a  full  and  ample  remedy  at  law,  that  is, 
by  mandamus,  to  enforce  the  collection  of  his  judgment  We 
have  not  been  able  to  find  any  case,  authorizing  the  sub- 
stitution of  a  bill  in  chancery  and  the  injunction  for  the  writ 
of  mandamus  under  any  circumstances.  It  may  be  that  such 
%  case  might  arise,  but  we  have  been  unable  to  find  one.  An 
Injunction  most  usually  is  a  preventive  and  not  an  affirmative 
remedy.  It  is  said  that  no  court  having  proper  jurisdiction 
and  process  to  compel  the  satisfaction  of  its  own  judgments. 
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canbejudtified  in  tuniing  its  suitors  over  to  another  tribunal 
for  justice.  It  is  no  objection,  whatever,  to  the  use  of  this 
remedy,  that  the  party  might  possibly  obtain  another  remedy 
.  by  commencing  a  new  and  different  litigation  in  another  tri- 
bunal. Board  of  Commissioners  of  Knox  Co.  v.  Aspinwall 
ct  al.,  24  Eoward,  376.  There  is  no  other  writ  which  can  af- 
ford the  party  a  remedy  that  the  court  is  bound  to  afford,  if 
within  its  constitntional  powers,  except  that  afforded  by  this 
writ  of  mandamus.  Supervisors  v.  United  States,  4  Wall. 
(U.  S.)435;  Van  Hoffman  v.  City  of  Quincy,4:Wall.  (U.  S.)  535; 
Coy  V.  City  of  Lyons,  17  Iowa  1;  State  v.  Keokuk,  9  Iowa,  438; 
State,  ex  rel.,  etc,  v.  City  of  Milwaukee,  20  Wis.  87.  Very 
many  other  authorities  sustaining  this  position  might  be  re- 
ferred to,  if  it  was  thought  to  be  necessary.  There  can  be  no 
doubt  but  that  in  this  State  mandamus  is  ordinarily,  if  not  al- 
ways, the  proper  remedy  to  enforce  the  collection  of  a  judgment 
a'^ainst  a  municipal  corporation.  The  defendant  in  error  in- 
sists, however,  that  the  effect  of  these  authorities  is  avoided 
by  the  averments  of  fraud  in  the  bill.  He  has  not  referred  us 
to  any  authorities  sustaining  that  position,  and  if  it  can  be 
sustained  at  all  it  is  because  frand  is  one  of  the  reasons  for  the 
intervention  of  a  court  of  equity. 

The  bill  alleges  that  illegal  claims  have  been  paid  by  the 
plaintiff  in  error,  and  that  a  large  amount  of  illegal  claims 
are  pending  and  undisposed  of  before  the  city  council,  and 
that  they  will  be  allowed  and  paid.  These  are  general  aver- 
ments of  fraud  and  are  too  uncertain  and  indefinite  to  give  a 
court  of  chancery  jurisdiction.  Charges  of  fraud  must  be 
clear  and  specific  The  facts  upon  which  they  are  predi- 
cated and  which  constitute  the  fraud  must  be  averred  and 
proved. 

The  material  facts  upon  which  the  allegations  are  based 
must  be  set  forth  in  the  pleading,  and  this  applies  as  well  to 
chancery  as  to  common  law  pleading:  Slack  v.  MoLagan,  15 
111.  242;  Smith  v.  Brittenham,  98  III.  188;  Newell  et  al.  vt 
Bureau  Co.,  37  111.  253;  Klein  v.  Horine,  47  111.  430; 
Jones  V.  Albee,  70  111.  34;  Cole  v.  Opera  House,  79  111.  96. 

Some  specific  reason  must  be  shown  to  invest  a  court  of 


Fourth  District — February  Term,  1884.  489 

City  of  Ea8»  St.  Louis  t.  Millard. 

equity  with  jurisdiction  to  manage  and  conduct  the  aflFaira  of 
the  plaintiff  in  error,  or  "to  supervise  and  control  the  action 
of  its  officers  so  long  as  they  confine  themselves  to  the  powers 
conferred  by  the  statute." 

It  may  be  that  affairs  of  plaintiff  in  error  were  badly,  if  not 
recklessly,  managed;  that  its  revenues  were  squandered, 
wasted  and  misappropriated  by  its  officers;  but  tliat  is  not 
shown  by  the  general  allegations  of  fraud,  or  that  illegal 
claims  have  been  or  will  be  paid.  Wliat  illegal  claims?  In 
whose  name  have  they  been  or  will  they  be  allowed?  Who 
has  or  will  present  illegal  claims?  What  is  the  nature  or 
purport  of  the  illegal  claims  that  have  been  allowed  and  paid, 
or  will  be  presented,  allowed  and  paid?  What  amount  spe- 
cifically and  in  the  aggregate  of  illegal  claims  have  been  paid? 
And  what  is  the  specific  and  aggregate  amount  of  the  illegal 
claims  pending,  etc.?  What  officer  or  officers  of  the  plaintiff 
in  error  have  been  or  will  be  unfaithful  and  betray  the  trust 
and  confidence  reposed  in  them  by  the  people?  These  inqui- 
ries are  pertinent  and  an  answer  to  them  would  show  the  basis 
of  the  averments  of  fraud.  So  far  as  illegal  claims  have  al- 
ready been  allowed  and  paid,  that  is  a  fact  accomplished, 
and  a  court  of  chancery  could  not  relieve  the  defendant  in 
error. 

As  respects  the  allegations  of  fraud  in  the  future,  the  aver- 
ments are  so  general  and  uncertain  as  to  not  present  a  travers- 
able issue. 

To  hold  such  averments  sufficient  is  to  destroy  the  very 
object  of  pleading,  which  is,  in  general  terms,  both  at  law 
and  in  chancery;  to  arrive  at  a  specific,  certain  and  material 
issue  between  the  parties.  If  the  averments  in  the  bill  are 
indefinite,  uncertain  and  not  material,  it  necessarily  follows 
that  a  court  of  equity  does  not  obtain  jurisdiction,  and  that 
there  can  be  no  relief  beyond  the  specific  and  material  allega- 
tions in  the  bill.  Morgan  v.  Smith  et  ah,  11  111.  194;  Kellogg 
V.  Moore,  97  111.  282;  Helm  v.  Cantrell,  69  111.  524 

It  is  insisted  by  the  defendant  in  error,  that  the  decree 
msidej/ro  eorifesso  is  merely  interlocutory,  and  that  there  has 
been  no  such  final  disposition  of  the  cause  in  the  court  below 
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as  authorizes  the  prosecution  of  a  writ  of  error.  We  think 
that  this  position  is  not  well  taken.  Tlie  decree  rendered 
gives  to  the  defendant  in  error,  all,  if  not  much  more  relief 
than  the  averments  in  the  bill  justify,  and  is  to  all  iutentg 
and  purposes  a  substantial  adjudication  of  the  rights  of  the 
parties,  and  therefore  final.  It  is  trne  that  the  findings  of 
the  decree  are  quite  inconsistent.  In  the  first  place  it  finds 
the  sum  of  $7,000  in  the  hands  of  Sullivan,  the  treasurer, 
and  a  large  amount  of  money  in  the  hands  of  Cauty,  the  city 
clerk,  which  may  be,  and  the  decree  directs  tiiat  it  should  be. 
paid  on  the  judgment  of  defendant  in  error.  And  in  the 
concluding  part  of  the  decree  tlie  cause  is  referred  to  a  specific 
master  to  ascertain  and  report  to  the  court  whether  there  is 
any  money  in  tlie  hands  of  the  city  clerk  or  treasurer,  that 
may  be  applied  to  the  payment  of  the  said  judgment.  The 
decree  so  far  as  it  affects  the  rights  of  the  plaintiff  in  error  is 
final,  and  if  valid  the  treasurer  might,  as  therein  directed,  pay 
the  amount  of  said  judgment  to  the  defendant,  and  the  pro- 
visions of  the  decree  would  be  a  protection  to  him;  and  if  the 
treasurer  failed  or  refused  to  pay  said  judgment  on  demand, 
he  would  be  in  contempt  of  the  court,  and  might  be  pro- 
ceeded against  accordingly.  In  that  proceeding  there  could 
be  no  inquiry  as  to  the  correctness  of  the  decree. 

The  reference  to  the  master  may  be  considered  as  wholly 
superfluous  and  unnecessary.  For  the  reasons  given  the 
judgment  of  the  City  Court  of  East  St.  Louis  is  reversed  and 
the  cause  remanded. 

Beversed  and  remanded. 


1 14    490  Edgab  W.  Hayes  et  al. 

115     1436 

V. 

William  M.  Cooper,  use,  etc. 

1.  Set-off--Pki:ncipal  and  sureties.— While  it  is  a  ^neral  rale  that 
demanda  can  not  be  set  off  unless  they  are  mutual  and  batween  the  parties 
to  the  action,  that  is,  that  a  joint  debt  can  not  be  set  off  against  a  separate 
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debt  nor  a  Heparate  debt  against  a  joint  debt,  yet  an  exception  is  made  in 
an  action  against  the  principal  and  his  sureties,  when  a  claim  of  the  princi- 
pal debtor  against  the  plaintiff  may  be  set  off. 

2.  Action  against  surbtibs  and  principal  on  appeal  bond— Plea 
OF  SBT-OFF. — An  action  of  debt  brought  by  appellee  for  the  use  of  Lynch, 
against  appellants  and  Lewis  on  an  appeal  bond.  Lewis  being  the  principal 
and  appellants  the  sureties.  A  plea  of  set-off  was  filed,  alleging  in  sub- 
stance that  $90  was  due  on  the  bond;  that  plaintiff  was  indebted  to  defend- 
ant, Lewis,. in  the  sum  of  $145.60  on  a  judgment  recovered  against  him, 
which  sum  defendants  offer  to  set  off  and  allow  against  the  sum  due  on  the 
bond;  that  Lynch  and  appellee  had  notice  of  the  claim  at  the  time  Lynch 
claim3d  to  obtain  an  interest  in  said  judgment.  To  this  plea  a  general  de- 
murrer was  filed.    Held,  that  the  court  erred  in  sustaining  such  demurrer. 

• 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snvdeb,  Judge,  presiding.  Opinion  filed 
April  18,  1884. 

Messrs.  Kbome  &  Hadlet,  for  appellants;  that  whatever 
would  be  matter  of  defense  for  the  principal  debtor  were  he 
sued  alone,  should  be  admitted  as  a  defense  in  favor  of  the 
principal  and  surety  when  they  are  sued  together,  cited 
Himrod  v.  Baugh,  85  lU.  435;  Engs  v.  Matson,  11  Brad  well, 
640. 

A  judgment  is  a  chose  in  action  and  can  only  be  assigned 
in  equity,  and  is  subject  to  the  same  defenses  in  the  hands  of 
the  assignee  as  it  would  have  been  in  the  hands  of  the 
assignor  at  the  time  of  the  assis^nment:  Olds  v.  Cummings 
31  ill.  190;  Peck  v.  Bligh,  37  111.  317:  Kleeman  v.  Frisbie, 
63  111.  482. 

Messrs.  Iswm  &  Sfringeb,  for  appellee. 

Caset,  J.  This  was  an  action  of  debt,  brought  by  appellee 
against  appellants  and  one  Denny  Lewis,  on  an  appeal  bond, 
in  the  Circuit  Court  of  Madison  county.  The  amended  dec- 
laration is  as  follows: 

** Wm.  M.  Cooper,  the  plaintiff  in  this  suit,  who  sues  for  the 
use  of  Clay  H.  Lynch,  complains  of  Denny  Lewis,  E.  W. 
Hayes  and  John  C.  Hayes,  of  a  plea  that  they  render  unto  the 
plaintiff,  who  sues  for  the  use  of  Clay  H.  Lynch,  the  sum  of 
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one  hundred  and  eighty-three  dollars,  which  they  owe  to  and 
unjustly  retain  from  hira.  For  that,  whereas,  the  said  defend- 
ants, Denny  Lewis,  E.  W.  Hayes  and  John  C.  Hayes,  on  the 
18th  day  of  April,  1881,  at  the  city  of  Butalto,  county  of 
Madison,  and  State  of  Illinois,  made  their  certain  writing 
obligatory,  sealed  with  their  seals,  and  here  in  court  to  be 
produced,  and  then  and  there  delivered  the  same  to  said 
plaintiff,  whereby  the  said  Denny  Lewis,  as  principal,  and  the 
said  E.  W.  Hayes  and  Jno.  0.  Hayes,  as  security,  acknowledge 
themselves  to  be  held  and  firmly  bound  unto  the  plaintiff  in 
tlie  penal  sum  of  one  hundred  and  eighty-three  dollars, 
lawful  money  of  the  United  States,  for  the  payment  of  which 
they  bound  themselves  jointly,  sev^erally  and  firmly,  to  be 
paid  to  the  said  plaintiff;  which  writing  obligatory  was  sub- 
ject to  a  condition  thereunder  written,  whereby  it  was  pro- 
vided that  said  plaintiff  did  on  the  second  day  of  April, 
1881,  before  C.  H.  Flick,  a  justice  of  the  peace  for  the  said 
county  of  Madison  in  the  State  of  Illinois,  recover  a  judg- 
ment against  the  above  bounden,  Denny  Lewis,  for  the  sura 
of  eighty  dollars  and  the  costs  of  suit,  from  which  said 
judgment  the  said  Denny  Lewis  took  «n  appeal  to  the  Circuit 
Court  of  the  county  of  Madison  aforesaid;  and,  whereas,  it 
was  provided  that  if  the  said  Denny  Lewis  should  prosecute 
his  appeal  with  effect,  and  should  pay  the  said  judgment, 
damages,  interest  and  costs,  in  case  the  judgment  should  be 
affirmed,  then  the  said  writing  obligatory  was  to  be  void,  and 
the  plaintiff  avers  that  afterward,  to  wit,  on  the  26th  day  of 
October,  1881,  the  trial  of  said  cause  was  had  on  said  appeal 
in  said  circuitcourt,  which  resulted  in  a  judgment  in  favor  of 
the  plaintiff  and  against  the  said  Denny  Lewis,  for  the  sum 
of  eighty  dollars  and  costs,  which  said  judgment  remains  in 
full  force  unreversed  and  unsatisfied,  in  whole  or  in  part,  as 
by  the  records  of  said  circuit  court  will  more  fully  appear. 
Yet  the  plaintiff  in  fact  says  that  the  said  Denny  Lewis  hath 
not  paid  the  amount  of  the  judgment  rendered  against  him 
by  said  circuit  court  on  the  trial  of  said  appeal,  nor  the  costs 
of  said  appeal,  nor  any  part  of  said  judgment  or  costs,  accord- 
ing to  the  tenor  and  effect  of  the  said  writing  obligatory,  and 
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said  judgment  is  still  in  full  force  and  eflTect,  in  no  wise  satis- 
fied, vacated  or  discharged,  whereby,  etc." 

To  the  amended  declaration,  the  defendants,  Edgar  W. 
Hayes  and  John  C.  Hayes,  file  three  pleas:  1^  nil  debit;  2, 
nul  tiel  record;  3,  set-ofll  A  demurrer  was  sustained  to  each 
of  these  pleas,  when  all  three  of  the  defendants  by  leave  of  the 
court  file  the  plea  as  non  est  factum^  and  an  amended  special 
plea  of  set-off.    The  plea  of  set-off  is  as  follows: 

And  the  said  defendants,  by  their  said  attorneys,  for  a  fur- 
ther plea  in  this  behalf  say,  that  the  plaintiff  ought  not  to 
have  his  aforesaid  action  against  them,  because  they  say  that 
at  the  time  of  the  commencement  of  this  suit  there  was  due 
from  these  defendants  to  the  plaintiff,  upon  the  said  writing 
obligatory,  by  the  said  condition  thereof,  for  the  principal  and 
interest  in  the  said  condition  mentioned,  the  sum  of  ninety 
dollars. 

And  these  defendants  further  say  that  the  plaintiff  was 
before  and  at  the  time  of  the  commencement  of  this  suit,  and 
still  is,  indebted  to  this  defendant,  Denny  Lewis,  in  a  much 
larger  sum  of  money  than  the  said  sum  so  due  from 
the  defendants  upon  the  said  writing  obligatory,  that  is 
to  say,  in  the  sum  of  one  hundred  and  forty-five  dollars 
and  sixty  cents,  upon  a  judgment  recovered  by  the  said 
Denny  Lewis,  in  the  name  and  by  the  style  of  Denny 
Lewis  against  the  said  plaintiff,  by  the  name  and  style  of 
William  Cooper,  for  the  said  sum  of  one  hundred  and  forty- 
five  dollars  and  sixty  cents,  and  costs  of  said  suit,  amount- 
ing to  the  sum  of  five  dollars  and  thirty-five  cents,  which 
judgment  was  obtained  before  Edward  Phillips,  a  justice  of 
the  peace  in  and  for  Madison  county,  Illinois,  on  the  19th 
day  of  November,  1881;  and  the  defendants  aver  that 
said  judgment  remains  in  full  force,  has  not  been  appealed 
from,  nor  has  the  same  been  paid  in  whole  or  in  part; 
which  said  sum  of  money  so  due  from  the  plaintiff  to  this  de- 
fendant, Lewis,  as  aforesaid,  or  so  much  thereof  as  shall  be 
necessary  in  this  behalf,  these  defendants  are  ready  and  will- 
ing and  offer  to  set  oft*  and  allow  against  the  said  sum  of 
money  so  remaining  due,  by  the  said  condition  of  the  said 
writing  obligatory. 
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And  these  defendants  farther  say  that  the  said  writing  obliga- 
tory, in  the  said  declaration  mentioned,  was  signed  by  this  de- 
fendant Lewis,  as  principal,  and  by  the  defendants  Edgar  W. 
Hayes  and  John  C.  Hayes,  as  sureties;  which  fact  was  known  to 
the  plaintiff  and  the  said  Clay  H.  Lynch  at  the  time  of  the  re- 
covery of  the  judgment  in  the  Madison  connty  Circnit  Conrt, 
in  said  declaration  mentioned,  and  that  neither  of  these  de- 
fendants had  any  notice  that  the  said  Clay  H.  Lynch  had  or 
claimed  any  interest  in  the  jadgraent  mentioned  in  the  writing 
obligatory,  in  the  said  declaration  described,  until  the  com- 
mencement of  this  suit  These  defendants  also  aver  that  at 
the  time  the  said  Clay  H.  Lynch  claims  to  have  acquired 
an  interest  in  the  judgment  in  the  said  declaration  mentioned, 
he  and  the  plaintiff  had  notice  of  the  claims  of  this  de- 
fendant, Lewis,  against  the  plaintiff;  that  the  said  Clay  H. 
Lynch  has  no  interest  in  said  judgment,  but  that  such  alleged 
fact  is  claimed  by  said  Lynch  and  the  said  plaintiff  for  the 
purpose  of  preventing  these  defendants  from  setting  off  the 
claim  of  defendant  Lewis  against  the  claim  of  the  plaintiff 
under  the  condition  of  the  said  writing  obligatory  in  the  said 
declaration  mentioned,  and  this  the  defendants  are  ready  to 
verify,  etc.     Copy  of  judgment  sought  to  be  set-off. 

A  general  demurrer  was  sustained  to  this  plea  and  the  de- 
fendants elected  to  stand  by  their  pleas  of  set-off  and  nul  tiel 
record.  Upon  the  trial  in  the  circuit  court,  judgment  was 
rendered  in  favor  of  appellee,  and  E.  W.  and  John  C.  Hayes 
bring  the  CAse  to  this  court  by  appeal.  The  errors  assigned 
are  that  the  court  erred  in  sustaining  the  demurrer  to  the 
pleas  of  set-off  and  nul  tiel  record. 

It  must  be  admitted,  as  a  general  rule,  that  demands  can  not 
be  set  off  unless  they  are  mutual  and  between  the  parties  to 
the  action;  that  is,  that  a  joint  debt  can  not  be  set  off  against 
a  separate  debt  nor  a  separate  debt  against  a  joint  debt.  To 
this  rule,  however,  there  are  exceptions  in  a  numbar  of  the 
States,  and  notably  so  in  this  State.  The  case  of  Himrod  et 
al.  V.  Baugh,  for  use,  etc.,  85  III.  435,  is  very  like  the  case  now 
before  us. 

In  that  case  the  suit  was  on  an  appeal  bond  executed  by 
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Geora:e  Himrod,  John  B.  Lovingston  and  Mortimer  Millard 
to  Thos.  Bangh,  on  the  Slst  day  of  October,  1872,  upon  an 
appeal  to  the  Circuit  Court  of  St  Clair  county  from  a  judg- 
ment recovered  by  eaid  Baugh  against  Himrod  and  A.  E. 
Ellithorpe,  on  the  30th  day  of  October,  1872,  in  the  City 
Court  of  East  St.  Louis,  for  the  sum  of  $338.95  and  costs  of 
suit.. 

i^The  declaration  avers  that  the  judgment  was  affirmed  and 
the  appeal  dismissed  for  want  of  prosecution  on  the  20th  of 
April,  1874.  The  suit  was  brought  on  the  appeal  bond  in  the 
name  of  Thomas  Bangh  for  the  use  of  Levi  Baugh,  to  whom 
it  was  alleged  the  judgment  had  been  assigned.  The  defend- 
ants filed  a  plea  of  set-off,  which  was  in  substance,  that  one 
Neidenfeld  obtained  two  judgments  against  the  said  Thomas 
Bangh  on  the  4i;h  of  March,  1874,  one  for  $181.32  and  the 
other  for  $76.25;  that  there  was  a  garnishee  proceeding  in- 
stituted upon  the  judgments  against  the  said  Himrod  and 
Ellithorpe,  as  garnishees  of  Thomas  Baugh  and  that  on  the 
11th  of  June,  1874,  judgment  was  rendered  against  them  as 
such  garnishees  for  the  sum  of  $189.67  and  $3.60  costs  of  suit, 
and  that  afterward  on  the  5th  of  September,  1874,  upon  an- 
other like  garnishee  proceeding,  judgment  was  entered  against 
them  as  the  garnishees  of  the  said  Thomas  Bangh  and  in  favor 
of  Neidenfeld  for  the  sum  of  $86.90 and  $3.60  costs;  that  Him- 
rod and  Ellithorpe  have  paid  the  same  judgments  to  !N^eiden- 
feld;  and  further  that  at  the  April  term,  1874,  of  the  circuit 
court,  Himrod  and  Ellithorpe  recovered  a  judgment  against 
the  said  Tliomas  Baugh  for  the  sum  of  $52  and  costs,  which 
is  still  unpaid  and  unsatisfied. 

That  the  amount  paid  on  the  garnishee  judgment  and  the 
judgment  obtained  against  Thomas  Baugh  they  propose  to  set 
off  against  the  amonnt  claimed  in  the  suit  on  the  appeal  bond. 
The  plea  further  shows  that  Millard  and  Lovingston  were 
mere  sureties  for  Himrod  and  Ellithorpe  on  the  appeal  bond. 
To  this  plea  in  the  circuit  court  a  demurrer  was  interposed  by 
the  plaintiff  which  was  sustained  by  the  court  The  error  as- 
signed is  in  sustaining  a  demurrer  to  the  special  plea  of  set-off. 
We  have  given  this  full  statement  of  the  case  because  of  its 
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striking  similarity  to  the  one  now  before  us  for  consideration. 
Tiie  Supreme  Court,  in  discussing  the  plea  of  set-off  in  the 
Himrod  case,  say:  "  Himrod  and  Ellithorpe  are  here  the  prin- 
cipal debtors,  and  Millard  and  Lovingston  are  only  their  sure- 
ties, and  such  a  circumstance  has  been  admitted  by  some 
courts  of  respectable  authority  as  creating  an  exception  to  the 
general  rule,  they  holding  that  a  claim  of  the  principal  debtor 
against  the  plaintiff  may  be  set  off  in  an  action  against  the 
principal  and  his  sureties.  Mahevriu  v.  Pearson,  8  N.  H.  539; 
Concord  v.  Pillsbury,  33  Id.  310;  Brnndridge  v.  Whitcomb,  1 
Chipman,  180.  We  are  inclined  to  accept  the  rule  of  these 
authorities.  It  seems  to  be  in  consonance  with  the  equitable 
principles  which  so  largely  govern  the  relation  of  principal 
and  surety,  and  we  are  struck  with  the  fitness  of  allowing 
whatever,  not  merely  personal,  would  be  matter  of  defense  for 
the  principal  debtor  were  he  sued  alone,  to  be  admitted  as 
a  defense  in  favor  of  the  principal  and  surety  when  they  are 
sued  together.  The  principal  debtor  is  the  real  debtor,  and 
the  surety  but  the  security  for  the  payment  of  the  principal's 
separate  debts;  and  off-setting  a  demand  in  favor  of  the  princi- 
pal debtor  alone,  when  sued  with  his  surety,  is  setting  off 
against  each  other  what  may  be  re;^arded  as  essentially  mu- 
tual debts.  See  2  Waterman  on  Set-offs,  239;  Brunn  v.  Bein- 
gett  et  al.,  4  Bing.  423.  In  ex  parte  Hansen,  18  Vesey,  232, 
it  was  observed  by  Lord  Elden,  in  reference  to  the  indebted- 
ness of  principal  and  surety  on  a  joint  bond,  that  the  joint 
debt  [wR&  nothing  more  than  a  security  for  a  separate  debt 
The  judgment  of  the  circuit  court  in  sustaining  tlie  demurrer 
to  the  plea  was  reversed  and  the  cause  remanded.  In  the  case 
of  Mahevrin  v.  Pearson,  supraj  the  suit  was  on  a  promissory 
note,  and  in  that  case  the  Supreme  Court  of  Kew  Hampshire 
held  that  in  an  action  on  a  promissory  note  against  the  prin- 
cipal and  surety,  a  demand  due  from  the  plaintiff  to  the  prin- 
cipal may  be  set  off. 

In  the  case  of  the  City  of  Concord  v.  Pillsbury,  supra^  the 
suit  was  on  a  bond  given  by  Pillsbury  for  the  faithful  per- 
formance of  the  duties  of  the  office  of  city  marshal  of  the 
city  of  Concord  to  which  office  he  had  been  appointed  by  the 
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aathorities  of  the  said  city.  In  that  case  it  was  held  that  in 
debt  against  principal  and  sureties  a  debt  due  from  the 
plaintiff  may  be  set  off. 

In  the  case  of  Brundridge  v.  Whitcomb  et  al.,  supra^  the 
Supreme  Court  of  Vermont  say:  "In  an  action  by  the 
assignee  of  a  gaol  bond  against  A  as  principal  and  B  as 
surety  the  defendants  may  plead  a  separate  demand  of  A,  the 
principal,  in  off-set  to  the  plaintiff's  demand.  In  the  case  of 
Engs  et  al.  v.  Matson,  11  Brad  well,  639,  it  is,  we  think,  prop- 
erly said  that  the  doctrine  may  be  considered  as  settled  in 
this  State  that  the  right  of  set-off  is  not  limited  to  cases  of 
demands  between  all  the  parties  to  the  suit,  but  it  exists  in 
cases  of  debt  or  demands  between  the  real  parties  in  interest, 
and  by  statute,  demands  upon  simple  contracts  may  be  set 
off  against  demands  upon  sealed  instruments. 

This  was  a  suit  upon  a  replevin  bond,  and  the  court  in 
that  case  further  says:  "The  principal  obligor  on  the  bond 
is  the  real  debtor,  and  the  surety  only  security,  as  whatever 
would  discharge  the  principal  would  also  discharge  the  surety. 
We  can  see  no  good  reason  why,  when  sued  with  his  surety, 
the  principal  ought  not  to  be  admitted  to  the  same  defense 
as  he  would  be  if  sued  alone.  Setting  off  a  demand  against 
the  principal  debtor  is  what  may  be  regarded  as  a  mutual 
debt."  Coules  v.  Coules,  9  How.  Pr.  R  861.  The  plea  in  the 
case  before  us  shows  that  Lynch,  at  the  time  he  claims  to 
have  acquired  an  interest  in  the  judgment,  had  notice  of  the 
claims  of  the  defendant,  Lewis,  against  the  plaintiff,  Cooper. 
In  view  of  these  authorities  we  think  that  the  court  erred  in 
sustaining  the  demurrer  to  the  plea  of  set-off.  The  declaration 
contains  an  averment  to  this  effect  that  there  was  a  trial  of 
the  cause  on  the  appeal  to  the  circuit  court,  which  resulted  in 
a  judgment  in  favor  of  the  plaintiff  and  against  the  said  Denny 
Lewis,  for  the  sum  of  eighty  dollars  and  costs,  which  said  judg- 
ment remains  in  full  force  unreversed  and  unsatisfied  as  by 
the  record  of  said  circuit  court  will  more  fully  appear.  This 
was  a  necessary  and  material  averment  in  the  declaration. 

The  plea  of  nul  tiel  record  put  that  averment  in  issue,  and  we 
think  that  the  demurrer  was  improperly  sustained  to  the  plea. 

Vol.   XIV.   32 
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For  these  reasons  the  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded 

Be  versed  and  remanded. 


John  Whittaker 

V. 

James  Coombs. 

1.  Master  and'  servant. — ^The  relation  of  master  and  servant  can 
never  imply  an  obligation  on  the  part  of  thS  master  to  take  more  care  of 
the  servant  than  he  may  reasonably  be  expected  to  take  of  himself. 

2.  Negligence. — ^Where  the  evidence  showed  that  appellee  was  not 
employed  for  any  special  purpose  bat  performed  different  kinds  of  labor  do- 
ing whatever  he  was  told  to  do,  and  the  superintendent  telling  him  to 
couple  cars,  he  did  not  inform  the  superintendent  that  he  was  unskilled  and 
ignorant  of  the  mode  of  coupling  cars  but  went  to  work  coupling  the  cars 
from  the  inside  instead  of  the  outside  of  the  curve,  which  was  far  more 
dangerous,  and  was  injured.  Held,  that  appellee  did  not  use  the  care  which 
a  reasonably  prudent  and  discreet  man  would. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
William  P.  Launtz,  Judge,  presiding.  Opinion  filed  April 
18,  1834. 

Mr.  John  B.  Bowman,  for  appellant;  that  appellee  did  not 
use  due  care  and  caution,  cited  Penn.  Co.  v.  Lynch,  90  111. 
333;  Hopkins  v.  I.  &  St.  L.  E.  K.  Co.,  78  111.  32. 

Mr.  M.  MiLLAED,  for  appellee;  cited  Lalor  v.  0.  B.  &  Q. 
R.  R  Co.,  52  111.  401;  C.  &  A.  R  R  Co.  v.  Murphy,  53  111. 
339;  C  &  A.  R  R  Co.  v.  May,  108  111.  288. 

Casey  J.  This  was  an  action  on  the  case  instituted  by  af>- 
pellee  against  appellant  in  the  City  (3ourt  of  East  St.  Louis. 
The  material  averments  in  the  declaration  are:  That  appellee 
was  in  the  employ  of  appellant  and  engaged  to  assist  the  ser- 
vants of  appellant  in  unloading  cars  and  filling  an  ice  house, 
as  a  common  laborer  and  for  no  other  purpose.  That  while 
80  regarded  the  superintendent  of  appellant  directed  him  to 
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couple  cars,  which  were  being  carelesBly  pushed  together  by 
other  servants  of  appellant,  well  knowing  that  appellee  was 
unskillful  and  unable  to  perform  such  service  without  incur- 
ring danger  of  personal  injury.  That  while  he  was  attempt- 
ing to  couple  said  cars  with  due  care  and  diligence,  his  right 
hand  was  unavoidably  caught  between  said  cars  and  crushed, 
whereby  he  lost  two  of  his  fingers.  That  he  paid  out  $250 
for  medical  attention,  eta  The  question  for  consideration  is 
as  to  the  sufficiency  of  the  testimony  to  sustain  the  averments 
in  the  declaration.  As  to  the  employment  of  appellee,  he 
states  in  his  testimony  that  he  went  to  the  place  of  business 
of  appellant  in  search  of  work,  and  was  asked  if  he  wanted  to  go 
to  work.  Appellee  replied  that  he  did,  and  was  told  ''  to  get  a 
hook  and  go  to  work.  "  Appellee  did  whatever  he  was  direct- 
ed to  do.  Afterward  he  was  instructed  to  work  at  the  ele- 
vator, and  he  did  so.  Appellee  considered  it  his  duty  under 
his  employment  to  do  whatever  he  was  told  to  do.  When  he 
was  directed  to  make  the  coupling  he  did  not  inform  the 
superintendent  that  he  had  never  made  a  coupling  before,  or 
that  he  was  unskillful  or  inexperienced  in  that  business. 

This  is  substantially  the  statement  of  appellee  as  to  the 
character  of  his  employment.  We  have  carefully  examined 
the  record  and  have  been  wholly  unable  to  find  any  evidence 
tending  to  show  that  the  cars  were  being  carelessly  pushed 
together;  and  there  is  no  evidence  whatever  in  the  record 
tending  to  show  that  the  superintendent  of  appellant  knew 
that  appellee  was  unskillful  or  inexperienced  in  the  mode  of 
coupling  cars.  As  to  the  averment  of  care  or  diligence  in  the 
declaration,  appellee  in  his  testimony  states  that  there  was  a 
very  bad  curve  in  the  railroad  at  the  point  next  the  platform 
on  which  the  cars  were  unloaded.  That  he  went  there  by 
direction  of  Superintendent  Hamilton  to  couple  the  cars;  that 
he  went  in  on  the  wrong  side;  that  he  went  in  on  the  inside 
of  the  curve;  and  in  another  place  in  his  testimony  he  states 
in  substance:  "If  I  had  not  got  in  on  the  wrong  side  I 
would  not  have  got  hurt.  If  I  had  gone  in  on  the  other  side 
I  would  not  have  got  my  fingers  hurt;  the  outside  of  the 
curve  went  straight  by  the  platform ;  there  was  ample  room  to 
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stand  between  the  platform  and  the  cars;  the  coapling  conld 
have  been  made  from  the  ontside  and  if  it  had  been  made  from 
there  I  would  not  have  got  hurt'* 

It  seems  clear  from  this  and  other  testimony  in  the  record, 
that  appellee  was  employed  especially  to  aid  in  filling  the  ice 
house  of  appellant. 

The  ice  was  brought  to  the  platform  adjoining  the  ice  house 
on  the  cars;  the  cars  were  left  there  by  the  engine.  As  they 
were  unloaded  the  empty  cars  were  pushed  down  the  track 
and  loaded  cars  pushed  up  to  the  platform.  For  the  pnr- 
pose  of  facilitating  the  work,  when  the  cars  were  unloaded 
and  the  ice  put  in  the  house,  the  superintendent  had  the  men 
clean  up  the  platform  and  couple  the  empty  care  together. 
Opposite  the  platform  there  was  a  considerable  curve  on  the 
railroad  track.  The  outside  of  the  curve  being  against  the 
platform  the  iron  deadwoods  of  the  cars  would  come  together 
on  the  inside  sooner  than  on  the  outside  of  the*  curve,  and 
sooner  than  the  drawheads,  making  the  inside  a  much  more 
dangerous  place  from  which  to  couple  the  cars,  as  stated  by 
appellee.  At  the  time  of  the  injury  to  appellee  he  had  been 
several  days  in  the  employ  of  appellant;  was  two  or  three 
days  managing  the  elevator.  The  cars  had  been  unloaded, 
the  ice  put  in  the  house.  Some  of  the  men  were  pushing  the 
cars  together,  and  appellee,  who  had  been  shoveling  ice  off  of 
the  platform,  was  told,  as  he  states,  to  couple  the  cars.  No 
objection  was  made  to  this  part  of  the  work  by  appellee,  or  as 
to  that  by  any  of  the  men.  Considering  all  this  taken  in  con- 
nection with  the  sworn  statement  of  appellee,  that  he  per- 
formed different  kinds  of  work  there,  that  he  did  whatever  he 
was  told  to  do,  and  that  he  was  not  employed  for  any  special 
purpose,  we  are  not  prepared  to  say  but  that  pushing  aud 
coupling  the  empty  cars  may  not  have  been  a  part  of  the  em- 
ployment of  appellee.  However  that  may  be,  it  is  perfectly 
clear  that  there  is  no  evidence  in  the  record  that  the  superin- 
tendent of  appellant  knew  that  appellee  was  unskilled  or 
ignorant  of  the  mode  of  coupling  cars.  If  that  was  true,  it 
was  the  duty  of  appellee  to  advise  the  superintendent  of  that 
fact.    This  is  surely  not  more  than  might  be  and  ought  to  be 
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expected  of  a  reasoDablj  prudent  man — one  who  would  take 
ordinary  care  of  hie  own  safety.  If  he  failed  and  neglected  to 
do  BO,  and  was  injured  as  charged  in  the  declaration,  whose 
fault  was  itt  The  fact  that  he  was  inexperienced  in  that  bus- 
iness, 80  far  as  the  record  shows,  was  known  only  to  himself, 
and  that  important  fact  he  concealed,  or  at  least  failed  to 
make  known. 

It  is  fair  to  presume  that  if  he  had  made  the  facts  known 
to  the  superintendent,  some  other  and  more  competent  one  of 
the  laborers  would  have  been  selected  to  couple  the  cars  to- 
gether. 

But  whether  that  is  a  fair  presumption  or  not,  it  would 
have  shown  an  effort  on  his  part  to  take  proper  care  of  him- 
self— such  care  as  an  ordinarily  prudent  and  discreet  man 
would  exercise.  If,  after  informing  the  superintendent  of  his 
want  of  experience,  he  had  still  been  dii*ected  to  couple  the 
cars,  and  in  doing  so  at  the  same  time'he  was  using  proper 
care,  he  was  injured,  there  would  have  been  but  little  question 
of  his  right  to  recover.  If,  while  appellee  was  engaged  at  the 
elevator  of  appellant,  he  had  discovered  that  the  machinery 
was  defective  or  dangerous,  it  would  clearly  have  been  his 
duty  to  notify  appellant  of  the  defect,  and  for  the  same  reason 
it  was  his  duty  to  notify  appellant  of  his  ignorance  as  to  the 
proper  and  safe  mode  of  coupling  cars.  Was  appellee  using 
proper  care  and  diligence  at  the  time  of  the  injury,  that  is, 
tfuch  care  as  a  reasonably  prudent  and  discreet  man  would  use 
for  the  safety  of  his  person  t  If  not,  there  can  be  no  recovery 
in,  this  case.  As  above  stated,  appellee,  in  his  testimony, 
shows  that  he  did  not  inform  the  superintendent  of  his  un* 
skillfulness.  He  further  states  tliat  he  went  between  the  cars 
on  the  inside  of  the  curve  to  couple  them;  that  the  inside 
was  much  the  more  dangerous  place;  and  he  states  that  he 
would  not  have  been  injured  if  he, had  done  the  coupling  from 
the  outside  of  the  curve.  Thus  it  is  seen  that  appellee  ex- 
posed himself  to  unnecessary  danger  and  peril.  He  was  not 
directed  to  couple  the  cars  from  inside  the  curve.  In  fact  the 
testimony  of  several  witnesses  shows  that  he  was  advised  by 
one  of  the  tbremen  of  appellant  that  it  was  dangerous  on  the 
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inside.  Appellee  says  that  he  did  not  hear  the  warning, 
though  it  was  heard  by  persons  in  his  immediate  vicinity. 
Apart  from  tliat:  we  can  not  think  that  appellee  at  the  time  of 
the  injnry  was  nsin^  such  care  as  a  reasonably  prudent  man 
would  use  under  like  circumstances.  Certainly  it  does  not 
require  much  skill  or  practice  to  advise  an  ordinarily  intelli- 
gent man  that  there  was  more  danger  in  coupling  the  cars 
from  the  inside  than  from  the  outside  of  the  curve.  It  would 
not  require  any  great  amount  of  experience,  if  any  at  all,  to 
learn  that  fact  The  relation  of  master  and  servant  can  never 
imply  an  obligation  on  the  part  of  the  master  to  take  more 
care  of  the  servant  than  he  may  be  reasonably  expected  to  take 
of  himself.     Priestig  v.  Fowler,  3  M.  &  W.  1. 

Taking  the  statement  of  appellee  as  true,  if  he  recovers  a 
judgment  in  this  action  it  would  seem  to  be  rewarding  him 
for  his  own  negligence  rather  than  compensatino^  him  for  a 
loss  sustained  by  the  negligence  of  another.  Penn.  Co.  v. 
Lynch,  90  111.  333;  Camp  Point  Mfg.  Co.  v.  Ballon,  adm'r, 
71  111.  417;  Lansing  v.  N.  Y.  C.  R  R.  Co.,  49  K  Y.  534; 
Gibson  v.  E.  R.  R.  Co.,  63  N.  Y.  453. 

It  is  insisted  by  the  learned  counsel  for  appellee  that  the 
case  of  Lalor  v.  C,  B.  &  Q.  R.  R  Co.,  52  111.  401,  is  "  directly 
in  point."  We  can  not  agree  to  that  proposition.  In  Lalor's 
case,  it  was  averred  in  the  declaration  that  the  deceased  was 
employed  for  a  special  purpose,  that  is,  to  load  and  unload 
cars;  that  while  so  engaged  he  was  ordered  by  the  foreman 
to  couple  and  connect  a  freight  car  with  other  cars  attached 
to  a  locomotive,  contrary  to  the  special  agreement;  that  the 
deceased  was  unused  and  inexperienced  in  coupling  cars, 
which  fact  was  well  known  to  the  foreman;  that  while  coup- 
ling the  cars,  the  engine  was  so  carelessly  managed  as  to 
bring  the  cars  together  with  great  force,  and  he  was  crushed 
to  death. 

To  this  declaration  a  demurrer  was  sustained  in  the  circuit 
court.  The  demurrer  admitted  each  of  these  allegations  to 
be  true,  and,  as  remarked  by  the  Supreme  Court,  "they  make 
a  strong  case";  the  law  would  be  lamentably  deficient  if  it 
did  not  afford  a  remedy  in  such  a  case.     It  is  somewhat  difli* 
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cult  to  see  how  this  case  is  "in  point,"  when  these  strong  al- 
legations in  the  declaration  were  admitted  to  be  trae,  and 
when  in  tlie  case  before  ns  the  averments  are  not  so  strong, 
where  they  are  all  denied,  and  in  our  judgment  not  sustained 
by  the  evidence.  We  have  carefully  examined  the  cases  of 
the  a  &  A.  R  R  Co.  v.  Murphy,  63  111.  339,  and  C.  &  A.  R 
R  Co.  V.  May,  adm'r,  108  111.  288,  to  which  we  have  been  re- 
ferred by  counsel  for  appellee,  and  iind  that,  in  our  judgment, 
they  do  not  conflict  with  the  views  herein  expressed. 

For  the  reasons  given,  the  judgment  of  the  City  Court  of 
East  St.  Louis  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


St.  Louis  &  Cairo  Railroad  Co. 

V. 

Isaac  D.  Blackwood. 

StATUTB    AGATW8T    KXTORTION — PUBLISHING    OF    8CHBDULE. —  Under 

section  19  of  chapter  114  Underwood's  Statute,  entitled  Railroads,  which 
provides  for  the  railroad  and  warehouse  commissioneis  making  for  each 
railroad  corporation  doing  business  in  the  State  a  schedule  of  maximum 
rates  of  charges  for  transportation  of  passengers,  freights  and  cars,  and 
makes  it  the  duty  of  the  commissioners  to  cause  such  schedules  to  be  pub- 
lished for  three  successive  weeks  in  some  public  newspaper  published  in 
Springfield  in  this  State,  the  classification  of  freights  made  by  the  commis* 
sioners  is  a  pai-t  of  the  schedule,  and  to  be  operative  must  be  published  the 
same  as  the  schedule. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  David  J.  Bakeb,  Judge,  presiding.  Opinion  filed  April 
38, 1884. 

Messrs.  Judd  &  WiirrEHOusK,  for  appellant. 

Mr.  John  H.  Bain,  for  appellee. 

Casey,  J.     Tliis  suit  is  based  on  section  19  of  chapter  114 
*    [Jnder wood's  Statute,  entitled  Eailroads. 
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Appellee  charges  appellant  with  extortion;  the  section  re- 
ferred to  provides  for  a  recovery  from  the  railroad  corpora- 
tion, in  any  form  of  action,  of  three  times  the  amount  of 
damages  sustained  by  the  party  aggrieved,  together  with  the 
costs  of  suit,  and  a  reasonable  attorney's  fee  to  be  fixed  by 
the  court  when  the  same  is  heard,  on  appeal  or  otherwise,  and 
taxed  as  a  part  of  the  costs  in  the  cause. 

Section  93,  in  substance,  provides  that  the  railroad  and 
warehouse  commissioners  shall  make  for  each  railroad  cor- 
poration  doing  business  in  this  State,  a  schedule  of  reasonable 
maximum  rates  of  charges  for  the  transportation  of  passen- 
gers and  freights  and  cars  on  each  of  said  railroads;  that 
said  schedule  shall  in  all  suits  brought  against  any  such  rail- 
road corporation  for  the  transportation  of  any  passenger  or 
freight  or  cars  *  *  ♦  *  be  deemed  and  taken  in  all  the 
courts  of  this  State  as  priina  facie  evidence  that  the  rules 
therein  fixed  are  reasonable  maximum  rates  of  charges  for 
the  transportation  of  passengers  and  freight  and  cars,  upon 
the  railroads  for  which  said  schedules  may  have  been  respect- 
ively made.  The  commissioners  shall,  as  often  as  circum- 
stances may  require,  change  and  revise  said  schedule. 

When  any  schedule  shall  have  been  made  or  revised  as 
aforesaid,  it  shall  be  the  duty  of  said  com  missioners  to  cause 
publication  thereof  to  be  made  for  three  successive  weeks  in 
Home  public  newspaper  published  in  the  city  of  Springfield, 
in  this  State.  The  first  shipment  made  by  appellee  and  on 
account  of  which  extortion  is  charged,  was  made  on  the 
13th  of  April,  1882,  and  the  shipments  continued  at  intervals 
to  September  80,  1882.  Seven  of  the  shipments  were  made 
before  the  10th  day  of  August,  1882,  and  five  were  made  af- 
ter that  time.  On  the  10th  day  of  August,  1882,  a  revised 
classification  and  schedule  of  reasonable  maximum  rates  of 
chai'ges  for  the  transportation  of  passengers  and  freight  took 
efiect. 

This  schedule  superseded  all  schedules  prepared  before  that 
time. 

Shipments  made  by  appellee  prior  to  that  time  must  be 
regulated  by  the  classification  and  schedules  in  force  when 
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such  ebipments  were  made.  The  record  shows  a  revised 
classification  to  have  been  published  October  27th,  Novem- 
ber 3d  and  November  10th,  1881,  and  that  a  revised  schedule 
was  published  November  17th,  November  21st  and  December 
1st,  1881. 

In  the  certificate  of  railroad  and  warehouse  commissioners, 
showing  publication,  the  classification  is  referred  to  as  '^  ex« 
planatory  and  forming  a  part  of  the  schedule  prepared  and 
revised  bj  said  commissioners  for  the  governing  of  class  B, 
railroad  companies.  Between  the  classification  and  schedule 
just  referred  to  is  what  purports  to  be  another  revised  classi- 
fication of  freight,  adopted  by  the  railroad  and  warehouse 
commissioners,  and  forming  a  part  of  each  of  the  schedules 
prepared  for  railroads,  owned  or  operated  in  the  State  of  Illi- 
nois, which  was  in  force  after  December  1, 1881.  This  classi- 
fication is  to  supersede  all  others,  and  take  effect  and  be  in 
force  on  and  after  April  10,  1882.  It  is  signed  by  two  of  the 
railroad  and  warehouse  commissioners. 

We  have  carefully  examined  the  record  and  been  unable  to 
find  any  certificate  or  other  e?idence  showing  that  it  was 
published  in  a  public  newspaper  for  three  successive  weeks, 
as  required  by  the  statute.  The  classification  is  ^^  explana- 
tory "  and  "  made  a  part  of  the  schedule."  Without  a  ref- 
erence to  the  classification  the  schedule  would  be  meaning- 
less. The  requirement  of  the  statute,  that  the  schedules  should 
be  published,  was  as  well  for  the  people  as  the  railroad  cor- 
poration, and  neither  party  would  have  even  an  indistinct 
idea  of  their  rights  or  duties  by  an  examination  of  what  is 
termed  a  schedule  alona  The  classification  is  the  key  to 
what  would  otherwise  be  the  hidden  mysteries  of  the  sched- 
ule, and  is  certainly  a  part  of  the  schedule.  So  that  if  the 
commissioners  have  the  power  to  make  this  classification 
separate  and  apart  from  the  schedule,  and  make  it  explana- 
tory of  or  a  part  of  the  schedule,  it  is  clear  that  it  must  be 
published  the  same  as  the  schedule.  Then  in  this  case  we 
find  that  the  schedule  was  revised  by  the  classification  taking 
effect  the  10th  of  April,  1882.  As  we  have  seen,  this  revision 
was  not  published  and  was  improperly  allowed  to  go  in  evi- 
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dence.  It  could  not  be  operative  or  take  effect  an  til  it  was 
published. 

The  claim  of  appellee  is,  that  the  extortion  by  appellant  was 
in  charging  more  than  the  maximum  rate  allowed  by  this 
classification  and  schedule,  which  was  supposed  to  take  ef- 
fect the  10th  of  April,  1882,  when,  in  fact,  the  classiiication 
of  December  1,  1881,  was  in  force  until  the  10th  day  of  Au- 
gust, 1882. 

The  latter  schedule  contains  this  provision:  "  Freight  will 
be  billed  at  the  actual  weight,  unless  otherwise  directed  in  the 
classification.  20,000  pounds  will  be  considered  a  car  load 
except  in  cases  of  light  and  bulky  articles,  when  the  car  load 
shall  be  limited  by  the  capacity  of  the  car." 

The  shipments  made  prior  to  August  10,  1882,  were  each 
for  less  than  a  car  load  of  20,000  pounds;  that  is,  they  were 
each  16,000  pounds  except  one,  on  the-17th  of  April,  1882, 
which  was  for  24,000  pounds.  So  that  there  was  nothing  in 
the  maximum  rates  fixed  at  the  time,  to  prevent  appellant 
from  charging  the  rate  fixed  for  less  than  car  loads  on  six  of 
the  shipments. 

In  other  words,  appellant  might  have  charged  at  the  rate 
of  fourteen  cents  per  hundred  pounds  (that  being  the  rate 
fixed  at  less  than  car  loads  of  that  character  of  freight)  and 
not  been  liable  to  the  charge  of  extortion,  because  it  would 
have  been  a  compliance  with  the  schedule  and  classification  in 
force  at  the  time.  For  the  first  shipment  of  16,000  pounds 
appellant  might  have  been  charged  $22.40  instead  of  $13.30. 
The  rates  charged  may  be  most  unreasonably  high,  but  it  can 
never  be  called  extortion,  unless  they  exceed  the  maximum 
rates  fixed  by  the  railroad  and  warehouse  commissioners. 
Counsel  for  appellee,  to  avoid  this  position,  says,  that  '^itis 
provided  in  the  classification  that  in  all  cases  where  rates  are 
fixed  for  articles  of  freight  for  less  than  car  loads,  the  aggre- 
gate amount  charged  shall  not  exceed  the  car  load  rate  for 
such  articles." 

This  paragraph  is  not  a  part  of  the  classification  and 
schednle  of  December,  1881,  under  which  these  charges  were 
made,  but  it  is  a  part  of  the  classification  that  was  supposed 
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to  take  effect  April  10,  1882,  and,  as  we  have  seen,  the  latter 
schedule  was  not  published  as  required  by  the  statute,  and 
never  did  become  operative  as  maximum  rates  in  whole  or  in 
part.  The  mere  fact  that  appellant's  railroad  is  what  is 
termed  a  narrow  gaug6  railroad,  and  that  16,000  pounds  is  the 
ordinary  capacity  of  its  freight  cars,  would  make  no  difference. 
The  commissioners,  in  the  performance  of  their  duty,  say  that 
a  car  load  shall  be  20,000  pounds.  This  may  be  a  somewhat 
arbitrary  rule  and  made  without  actual  regard  to  the  state  of 
facts  surrounding  each  railroad  company.  Still,  it  is  a  rule 
established  by  the  commissioners  in  the  interest  of  the  people 
and  the  corporations.  This  rule  is  made  to  apply  to  what  is 
in  the  classiticatiou  called  ^^  Glass  B,"  which  includes  appel- 
lant and  about  forty  other  railroads  in  the  State,  the  greater 
part  of  them  being  what  is  termed  "  standard  gauge  roads," 
but  a  number  of  them  being  narrow  gauge  roads.  We  are 
not  prepared  to  say  that  the  commissioners  exceeded  their  au- 
thority in  establishing  this  rule,  but  it  would  seem  to  indi- 
cate a  necessity  for  a  schedule  for  ^'  each  road." 

Other  questions  are  presented  by  the  record  in  this  case, 
but  we  do  not  deem  it  necessary  to  discuss  them.  We  think 
the  circuit  court  erred  in  holding  that  appellant  was  liable  to 
the  charge  of  extortion  on  the  six  shipments  made  prior  to  the 
10th  of  August,  1882;  therefore  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Wabash,  St.  Louis  and-  Pacific  Eailway  Co. 

V. 

Lewis  E.  Stephens. 

Jubisdiction^Validitt  op  statute  involved.— Where  the  validity 
of  a  statute  is  involved,  the  appeal  must  go  directly  to  the  Supreme  Court. 
The  com^  therefore  dismisses  the  appeal  and  leave  is  given  to  withdraw 
record,  abstracts  and  briefs. 
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Appeal  from  the  Circuit  Court  of  Crawford  county;  the 
Hon.  Tuo3.  S.  Casey,  Judge,  presiding.  Opinion  filed  April 
18,  1884. 

Mr.  Samuel  P.  Wheeles,  for  appelant 

Messrs.  Parker  &  Crowlet,  for  appellee. 

Per  Curiam.  The  appellant  raises  the  point  that  Sec.  52, 
Ch.  114  is  in  violation  of  Sec  13,  Art.  4,  of  the  Constitution 
and  therefore  void.  By  the  Practice  Act  as  amended  in  1879, 
when  the  validity  of  a  statute  is  involved  the  appeal  must  go 
directly  to  the  Supreme  Court*  See  Act  of  1879,  Sess.  Laws, 
pa^e  222. 

We  must  therefore  dismiss  the  appeal  of  our  own  motion  as 
we  have  no  jurisdiction  to  consider  the  question  involved. 
Leave  will  be  given  to  withdraw  record,  abstracts  and  briefs. 
St.  L.  T.  Co.  V.  Canty,  103  111.  423;  Marion  Co.  v.  Lear, 
108  111.  843;  Wright  v.  People,  etc,  92  111.  696. 

Appeal  dismissed. 


Illinois  Central  Bailroad  Co. 

V. 

Henry  Willenborg  et  al. 

JiTRTBDicTiON. — Where  the  question  of  the  validity  of  a  statute  is  in- 
volved, this  court  has  no  jurisdiction,  and  when  the  point  is  made  in  appar- 
ent good  faith  and  must  be  disposed  of  in  order  to  decide  the  case,  the  court 
will  upon  its  own  motion  decline  to  consider  it. 

Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  Thos.  S.  Cas£y,  Judge^  presiding.    Opinion  filed  April 

18,  1884. 

Messrs.  Gbebn  &  Gilbert,  for  appellant 

Mr.  John  C.  Whits  and  Mr.  S.  F.  Oilmorb,  for  appellees. 

Per  Curiam.    The  point  is  made  by  appellant  that  Sees. 
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40  and  41,  Ch.  114,  R  S.,  are  inyalid  becanse  repugnant  to 
the  constitntion. 

Snch  a  question  must  be  presented  to  the  Supreme  Court 
and  we  have  no  jurisdiction  to  pass  upon  it  When  the 
point  is  made  in  apparent  good  faith  and  must  be  disposed  of 
in  order  to  decide  the  case,  we  must  upon  our  own  motion 
decline  to  consider  it.  Practice  Act,  Sec.  89,  as  amended  in 
1879;  St.  L.  T.  Co.  v.  Canty,  108  III.  423;  Marion  Co. 
V.  Lear,  108  111.  343;  Wright  v.  People,  92  111.  596. 

The  appeal  will  be  dismissed  with  leave  to  ^nthdraw  rec- 
ord, abstracts  and  briefs. 

Appeal  dismissed. 


Thomas  Batcliff 

V. 

Cincinnati  Type  Foundry  et  al. 

The  court  is  of  opinion  that  the  court  properly  siutained  the  demurrer  to 
the  biU,  but  as  the  eridence  upon  which  the  damages  were  assessed  is  not 
preserved  in  the  record,  the  case  is  affirmed  in  part,  reversed  in  part  and 
remanded. 

Appeal  from  the  Circnit  Court  of  Bichland  county;  the 
Hon.  William  0.  JoNSSy  Judge,  presiding.  Opinion  filed 
April  18, 1884. 

Mr.  J.  C.  Allen,  for  appellant 

Messrs.  Wilson  &  Hutohinbon,  for  appellees. 

E*BB  Curiam.  We  are  of  opinion  the  court  properly  sus- 
tained the  demurrer  to  the  bill,  but  that  the  case  must  be  re- 
versed because  the  evidence  upon  which  the  damages  were 
assessed  is  not  preserved  in  the  record. 

So  much  of  the  decree  as  relates  to  the  sustaining  of  the 
demurrer  will  therefore  be  affirmed,  and  so  much  of  it  as  re- 
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lates  to  the  aBBe&sment  of  damages  upon  the  dissolution  of 
the  injunction,  will  be  reversed. 

Affirmed  in  part^  reversed  in  part  and  remanded. 
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St.  Louis  Coal  Railroad  Co. 


Ben.  W.  Moore. 

1.  Instructions.— Where  the  evidence  is  oonflictinfir,  it  is  essential  that 
the  law  be  expounded  accurately  and  clearly.  As  the  instructions  in  tbit 
case  were  conflicting,  inaccurate  and  liable  to  mislead  the  jury,  the  judg^ 
ment  is  reversed. 

2.  Duty  op  railroad  company— Liability. — Tt  is  the  duty  of  a  rail- 
road company  to  do  all  that  human  care,  vigilance  and  foresight  reasonably 
can,  consistently  with  the  mode  of  conveyance  and  the  practical  operation 
of  the  road,  to  provide  safe  coaches,  machinery,  track  and  road-bed,  and  to 
keep  the  same  in  repair,  but  the  carrier  does  not  absolutely  insure  the  pas- 
senger against  injury;  and  while  responsible  for  an  injuiy  resulting  from 
negligence,  is  not  responsible  for  an  accident  resulting  from  a  hidden  defect 
in  materials  used  for  ties,  rails,  etc.,  if  such  defect  could  not,  by  the  exer- 
cise of  such  care,  vigilance  and  foresight,  be  detected. 

8.  Practice — Objection  too  late. — ^Where  a  specific  objection  lo 
certain  evidence,  as  vatying  from  the  allegations  in  the  declaration,  was 
not  made  in  the  trial  court,  it  can  not  be  made  for  the  first  time  in  this 
court. 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the 
Hon.  O.  A  Habkeb,  Judge,  presiding.  Opinion  filed  April 
18,  1884. 

Mr.  W.  J,  Allen  and  Mr.  George  W.  Young,  for  appel- 
lant; as  to  damages,  cited  Peoria  Bridge  Asso'n  v.  Loomis, 
20  111.  235;  Penn.  R  R.  Co.  v.  Books,  8  Am.  L.  R  528;  Laing 
V.  Colder,  8  Barr,  481. 

Messrs.  Barb  &  Lemma  and  Messrs.  Clemens  &  Burton. 
for  appellee;  as  to  time  to  make  objections  to  evidence,  cited 
I.  &  St.  L.  R  R  Co.  V.  Estes,  96  111.  473;  Sargeant  v.  Kel- 
logg, 5  Gilm.  281;    Gillespie  v.  Smith,  29  111.  478;   King  v. 
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0.  D.  &  V.  R  R.  Co.,  98  111.  377;  City  of  Elgin  v.  Kim- 
ball, 90  111.  366;  Driver  v.  Ford,  90  111.  599;  Driggers  v.  Bell, 
94  111.  225;  Stone  v.  G.  W.  Oil  Co.,  41  111.  91;  Eoberts  v. 
Graham,  6  Wal.  578. 

Carriers  of  passengers  are  boand  to  use  the  utmost  care  and 
skill  in  the  performance  of  such  duty:  Huelsenkamp  v.  Citi- 
zens E.  R.  Co.,  37  Mo.  537;  Johnson  v.  W.  &  St.  Peter  R. 
R  Co.,  11  Minn.  296;  Taylor  v.  Grand  Trunk  R.  R.  Co.,  48 
N.  H.  304;  Union  Pacific  R  R  Co.  v.  Hand,  7  Kan.  380; 
Brown  v.  K  T.  Cent.  R  R  Co.,  84  K  Y.  404;  Jeffersonville 
R  R  Co.  V.  Hendricks,  26  Ind.  228. 

"Wall,  P.  J.  This  was  an  action  on  the  case  to  recover  for 
injuries  sustained  by  appellee  while  riding  as  a  passenger 
upon  appellant's  railroad.  The  car  in  which  appellee  was 
seated,  was  overturned,  and  the  injuries  complained  of  were 
thereby  occasioned.  There  was  evidence  tending  to  prove 
that  at  the  point  where  the  accident  occurred  the  ties  upon 
which  the  track  was  laid  were  old  and  rotten,  and  that  the 
track  was  insecurely  attached  thereto.  There  was  evidence 
on  the  other  hand  tending;  to  prove  that  the  ties  were  in  good 
condition,  the  track  properly  fastened,  and  that  the  accident 
resulted  from  a  flaw  in  the  rail  which  could  not  have  been  per- 
ceived or  guarded  against. 

There  was  a  substantial  conflict  in  the  testimony  as  to  these 
points,  and  it  was  the  province  of  the  jury  under  the  instruc- 
tion of  the  court  as  to  the  law  of  the  case  to  determine  which 
was  the  true  theory.  We  shall  express  no  opinion  as  to  this 
matter  and  shall  only  add  that  the  evidence  was  so  conflict- 
ing as  to  render  it  essential  that  the  law  should  be  expounded 
accurately  and  clearly.  Where  the  instructions  are  con- 
flicting or  lacking  in  harmony,  it  is  to  be  expected  that  the 
jury  will  adopt  one  set  and  exclude  the  other,  or  disregard 
both  and  apply  their  own  views  of  the  law  to  the  facts  as  they 
find  them. 

The  general  rules  of  law  applicable  to  the  case  are  neither 
numerous  nor  abstruse,  and  counsel  differ  but  little  in  their 
statement  of  them. 
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When  the  plaintiff  showed  that  hie  injuries  were  caused  by 
the  overturning  of  the  car,  without  fault  upon  his  own  part, 
he  made  out  against  the  defendant  company  a  prim/i  facie 
case  of  negligence  and  placed  upon  them  the  burden  of  re- 
butting that  presumption  by  proving  that  the  accident  resulted 
from  a  cause  for  which  they  were  not  responsible. 

It  is  the  duty  of  a  railway  company  in  transporting  pas- 
sengers to  do  all  that  human  care,  vigilance  and  foresight 
reasonably  can  consistently  with  the  mode  of  conveyance  and 
the  practical  operation  of  the  road,  in  the  matter  of  providing 
safe  coaches,  machinery,  tracks  and  road>bed,  and  to  keep  the 
same  in  repair,  but  the  carrier  does  not  absolutely  insure  the 
passenger  against  injury,  and  Vhile  responsible  for  all  inju- 
ries resulting  from  negligence,  is  not  responsible  for  an  acci- 
dent resulting  from  a  hidden  defect  in  materials  used  for  ties, 
rails,  etc,  if  such  defect  could  not  by  the  exerciso*  of  such 
care,  vigilance  and  foresight  be  detected.  The  foundation  of 
liability  is  negligence,  and  where  negligence  is  wanting,  there 
is  no  liability,  except  of  course  where  is  there  willful  wrong. 
Shearman  and  Bedfield  on  Negligence,  Chapter  XY.  Fuller 
V.  Talbot,  23  111.  357;  P.  0.  &  St.  L.  Ry.  Oo.  v.  Thompson, 
56  111.  138. 

At  the  instance  of  the  plaintiff  the  court  gave  the  following 
instruction: 

^'  3.  Bailroad  companies  who  carry  passengers  for  compen- 
sation or  hire  are  bound  to  keep  themselves  informed  as  to  the 
condition  of  their  tracks,  and  to  know  whether  they  are  in  a  fit 
condition  for  the  safe  passage  of  their  trains  over  them;  and 
if  they  neglect  to  do  so  they  are  answerable  for  all  damages 
resulting  from  such  neglects." 

We  think  the  rule  is  here  stated  too  broadly,  and  that  the 
jury  would  naturally  regard  it  as  tantamount  to  the  proposi- 
tion that  the  carrier  is  an  insurer  of  the  safety  of  his  passen- 
ger. If  the  carrier  is  bound  to  keep  informed  and  to  know  that 
his  tracks  are  safe,  then  he  is  responsible  for  any  failure  in  so 
doing.  It  is  true  in  the  latter  clause  his  responsibility  is 
based  upon  "neglect,"  but  this  does  not  obviate  the  objection. 
The  jury  might  well  understand  from  the  proposition  as  a 
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whole  that  the  carrier  is  bound  in  all  cases,  regardless  of  the 
amoant  of  diligence  exercised  or  the  natnre  of  the  defect 

The  conrt  also  gave  the  following  instraction  at  the  in- 
stance of  the  plaintiff: 

4.  ^^Although  a  railroad  company  may  use  wooden  ties, 
such  ties  should  be  absolutely  sound  and  roadworthy." 

It  is  urged  that  this  is  a  quotation  from  the  opinion 
of  the  Supreme  Court  in  the  case  last  cited.  We  do 
not  understand  the  court  to  lay  down  the  rule  that  the 
carrier  is  more  strictly  bound  in  reference  to  the  matter 
of  ties,,  than  any  other,  such  as  rails,  wheels,  etc  The  ex- 
pression referred  to,  if  taken  literally,  would  be  quite  incon- 
sistent with  the  general  rule  that  the  carrier  is  only  held  for 
negligence,  and  is  not  bound  for  failing  to  discover  a  de- 
fect which  could  not  be  detected  by  the  use  of  the  highest 
care  and  vigilance.  The  expression  should  be  considered 
and  construed  in  connectiou  with  the  context,  and  if  so,  there 
will  be  no  want  o^  harmony  in  the  whole  opinion.  We  do 
not,  however,  regard  this  fourth  instruction,  in  view  of  the 
evidence,  as  so  objectionable  as  to  warrant  a  reversal  for  that 
cause  alone,  for  the  reason  that  it  is  apparent  from  the  evi- 
dence, conflicting  as  it  is,  if  the  jury  found  the  ties  were 
rotten  and  worn  out  as  urged  by  one  set  of  witnesses,  the  de- 
fect was  so  plain  and  patent  that  the  company  would  cer- 
tainly be  chargeable  with  it;  and  if  they  believed  the  other 
set  of  witnesses,  there  was  no  defect  in  this  respect  and  the 
accident  must  have  had  some  other  cause.  There  was  no  pre- 
tense that  there  was  any  hidden  weakness  in  the  ties.  This 
instruction,  though  technically  imperfect,  did  no  harm. 

The  third  instruction,  however,  must  have  exercised  an  im- 
portant influence  upon  the  jury,  and  if  they  gave  it  the  nat- 
ural construction  and  followed  it  there  was  nothing  for  them 
to  do  but  to  assess  the  plaintiff's  damages. 

It  is  true  that  the  instructions  given  at  the  instance  of  de- 
fendant laid  down  the  law  as  favorably  as  could  have  been 
desired  upon  this  point,  but  as  we  have  already  said  instruc- 
tions should  not  be  conflicting. 

Where  an   instruction   on  one  side  omits  some  necessary 
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qnalification,  it  is  sometimes  held  that  the  defect  is  cured  by 
an  instruction  on  the  otlier'side,  so  drawn  as  to  supplement  the 
first,  and  if  it  can  be  seen  that  the  instructions  as  a  series  are 
harmonious  in  a  substantial  degree  and  taken  as  a  whole  pre- 
sent the  law  fairly,  the  judgment  should  not  be  disturbed  for 
that  cause;  but  after  a  careful  consideration  of  the  instructions 
in  this  case,  in  view  of  the  evidence,  we  are  constrained  to  say 
that  the  defendant  must  have  been  prejudiced  unduly  in  this 
respect. 

It  is  urged  by  appellant  that  the  court  erred  in  allowing 
plaintiff  to  testify  to  the  loss  of  professional  earnings,  there 
being  no  allegation  in  the  declaration  under  which  such  proof 
was  relevant. 

It  is  a  sufficient  answer  to  this  point  to  say  that  the  spe- 
cific objection  was  not  urged  at  the  trial.  Had  it  been,  the 
court  would  doubtless  have  allowed  an  amendment,  if  neces- 
sary. I.  &  St.  L.  Ey.  Co.  V.  Estes,  90  111.  473.  Such  an  ob- 
jection can  not  be  made  for  the  first  time  in  this  court. 

It  is  also  urged  that  the  damages  are  excessive.  The  plaint- 
iff by  remitting  a  large  part  of  the  verdict  conceded  that  the 
original  finding  was  excessive.  As  the  case' must  be  reversed 
for  another  reason,  and  in  view  of  the  confiicting  evidence  as 
to  the  permanent  nature*'of  the  injuries,  we  forbear  to  ex- 
press an  opinion  on  this  point.  The  interval  that  will  have 
elapsed  before  another  trial  may  throw  further  light  upon  the 
subject,  and  the  jury  may  have  other  proof  before  them;  and 
any  opinion  we  might  entertain  upon  the  record,  as  now  made 
up,  would  be  of  but  little  value  to  the  court  and  of  none  to 
the  jury  when  the  case  is  again  tried. 

There  are  other  objections  urged  by  appellant  which  we 
have  attentively  considered,  but  deem  it  not  necessary  to  refer 
to  them  at  this  time. 

For  the  error  in  giving  the  third  instruction  for  plaintiff, 
the  judgment  is  reversed  and  cause  remanded. 

Eeversed  and  remanded. 
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Charles  Ferriman 

V. 

John  Shepherd  et  al. 

Practice — When  aw  appellate  court  wfll  rbversi?. — While  an 
appellate  court;  will  not  reverse  a  case  to  allow  a  plaintiff  to  recover  merely 
nominal  or  vindictive  damages  and  will  hesitate  to  reverse  on  the  facts 
merely,  where  several  juries  have  found  the  same  way,  yet  whei*e  there  is  a 
clear  right  to  recover  some  damages,  and  the  verdict  is  wholly  in  violation 
of  the  plaintiff's  legal  rights,  the  judgment  will  be  reversed. 

Error  to  the  Circnit  Oonrt  of  Richland  county;  the  Hon. 
Thos.  S.  Casey,  Jadge,  presiding.     Opinion  filed  April  18, 

1884. 

Messrs.  Wujbon,  Hutchinson  and  Mr.  E.  B.  Green,  for 
plaintiff  in  error. 

Messrs.  Allen  &  Fritohby,  for  defendants  in  error;  cited 
Chittenden  v.  Evans,  48  III.  52;  Johnson  v.  Weedmau,  4 
Scam.  496;  Fish  v.  Eoseberry,  22  111.  288. 

Wall,  P.  J.  This  was  an  action  of  trespass  by  plaintiff 
in  error  against  defendants  in  error  for  breaking  and  entering 
the  plaintiflF's  dwelling  house.  The  jury  found  for  defendants. 
Indeed,  this  is  the  third  verdict  to  that  effect.  The  evidence 
shows  tliat  the  defendants  were  guilty  of  the  trespass,  but  no 
defense  whatever  is  shown.     The  only  plea  was  not  guilty. 

It  is  conceded  that  an  appellate  court  will  not  reverse  a 
case  to  allow  a  plaintiff  to  recover  nominal  or  vindictive  dam- 
ages merely,  but  the  point  is  made  that  here  the  plaintiff  sus- 
tained substantial  damages  and  that  the  rule  is  not  applicable 
to  this  case.  After  a  careful  reading  of  the  evidence  we  are 
inclined  to  the  same  view,  and  while  we  can  not  say  the  dam- 
ages should  be  very  large,  they  should  be  more  than  merely 
nominal;  and  though  courts  hesitate  to  reverse  on  the  facts 
merely,  when  several  juries  have  found  the  same  way,  yet  we 
think  this  case  is  exceptional;  that  there  was  a  clear  right  to 
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recover  some  damages  and  that  the  verdict  is  wholly    in 
violation  of  the  plaintiff's  legal  rights. 
The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 


Louisville,  Evansvillb  &  St.  Louis  Railway  Co. 

V. 

James  Chalcraft. 

1.  CoMPBNSATiON  FOR  DAMAGE  TO  LAND  NOT  TAKEN.— Where  a  rail- 
road crosses  a  farm,  the  inconyenienoe  in  operating  a  farm  thus  divided  is 
proper  to  be  considered  in  fixing  the  damages  to  the  land  not  taken. 

2.      NeCBSSABY    FARM  GROSSINOS — CliiOUMSTANCBS  TO  BE  CONSIDERED. 

— In  considering  whether  a  proposed  crossing  is  a  necessary  farm  crossing 
within  the  meaning  of  the  statute,  it  is  not  enough  to  show  that  the  cross- 
ing contended  for  would  add  somewhat  to  the  convenience  of  the  laud 
owner,  but  the  safety  and  convenience  of  the  corporation  in  the  operation  of 
its  trains  and  in  the  care  and  use  of  its  right  of  way,  should  be  regarded  and  the 
final  rights  of  both  parties  kept  in  view,  so  as  to  furnish  reasonable  safety 
and  security  to  each  without  the  imposition  of  an  unreasonable  burden  or 
duty  upon  either.  Considering  the  special  circumstances  of  this  case,  the 
court  is  of  opinion  that  the  proposed  bridge  is  not  a  necessary  farm  cross- 
ing within  the  meaning  of  the  statute. 

Appeal  from  the  Circuit  Court  of  Edwards  county;  the 
Hon.  (3.  S.  Conger,  Judge,  presiding.  Opinion  filed  April 
18,  1884. 

This  was  a  bill  in  chancery  filed  by  the  appellant  against 
the  appellee  in  the  Circuit  Court  of  Edwards  county.  The 
bill  alleged  that  the  complainant  therein  was  a  railroad  corpo- 
ration organized  under  the  laws  of  Illinois;  that  in  construct- 
ing its  railroad  it  passed  over  the  S.  i  Sec  17,  T.  2  S.,  R.  10  E., 
in  Edwards  county,  6wned  by  James  Chalcraft,  appellee; 
that  appellant  condemned  the  right  of  way  throuu;h  said  land 
and  paid  $260  for  the  land  actually  taken,  and  $1,300  for  dam- 
ages to  remainder,  and  took  possession  and  located  the  rail- 
road across  the  northwest  corner  of  said  land,  so  as  to  leave 
seven  acres  on  the  north  side  of  the  railroad  (which  runs  in  a 


Fourth  District — February  Term,  1884.  617 

L.,  £.  &.  St.  L.  Ry.  Co.  y.  ChalcrafL 

general  east  and  west  conrse  but  curves  to  the  south  where  it 
crosses  said  land);  said  seven  acres  are  bounded  on  the  north 
and  west  by  public  highways  and  have  situate  thereon  the 
barn,  etc.,  of  appellee,  and  that  directly  across  the  railroad  in 
a  southeast  course  from  the  barn  is  the  dwelling  of  Chalcraft, 
with  the  yards,  garden,  etc.,  surrounding  the  same  and  abut- 
ting upon  "  the  right  of  way"  of  appellant,  while  the  orchard 
lies  east  of  the  house  and  the  back  of  the  farm  south  and  west  of 
the  house  with  a  lane  running  north  and  south  on  the  west 
side  of  the  house,  extending  from  a  good,  safe,  private  farm 
crossing  over  said  railroad  track  south  into  said  farm,  as 
shown  by  plat  thereof;  tiiat  said  railroad  extends  a  distance  of 
2,300  feet  upon  said  land  and  passes  between  the  house  and 
barn  of  CUalcraft;  that  it  was  necessary  to  make  a  cut  for 
1,000  feet  through  said  land,  varying  from  two  to  ten  feet  deep, 
and  which  cut  extends  between  the  house  and  barn;  that  after 
constructing  said  railroad,  appellant  put  in  all  necessary  farm 
crossings  for  the  use  of  said  Chalcraft,  in  addition  to  two  pub- 
lic crossings  over  said  railroad  at  the  eastern  and  western 
extremities  of  the  crossings  into  and  out  of  said  lands  by  said 
railroad.  And  to  be  more  explicit,  there  are  within  the  2,300 
feet,  nine  crossings,  two  public  ones,  two  foot  crossings  (one  at 
level  grade  and  one  with  steps  on  the  sides  of  the  cut)  di- 
rectly between  the  house  and  barn,  and  five  safe,  convenient 
'private  farm  crossings  for  teams,  all  for  the  convenience  of 
'^aid  Chalcraft,  and  are  more  particularly  described  as  follows, 
to  wit: 

The  bill  then  sets  out  a  particular  description  in  detail  of  e(.^h 
crossing,  alleging  that  they  are  all  in  good  condition  and  that  no 
other  crossings  are  necessary;  but  that  the  defendant  not  being 
satisfied  with  the  provision  thus  made  for  him,  has  demanded 
that  a  bridge  be  built  for  his  own  use  over  the  cut  opposite 
his  house;  and  that  complainant  having  declined  to  comply, 
the  defendant  has  begun  the  construction  of  the  bridge,  intend- 
ing to  compel  complainant  to  pay  twice  the  value  thereof, 
under  the  statute;  that  the  proposed  bridge,  if  built  of  the 
height  indicated  bv  the  embankment  alreadv  made  by  defend- 
ant,  will  be  so  low  as  to  endanger  lives  of  persons  employed 
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upon  tlie  trains  of  complainant,  and  that  it  will  onrcasonablj 
interfere  with  the  view  of  engineers  and  others  in  the  service 
upon  such  trains,  endangering  the  lives  of  passengers,  etc, 
and  prays  for  an  injunction  to  prevent  the  construction  of  said 
bridge. 

Tlie  cause  was  heard  upon  bill,  answer  (denying  the  material 
allegations  of  the  bill  as  to  the  character  and  sufficiency  of 
the  crossings  already  built,  and  of  the  proposed  bridge,  etc.), 
replication  and  proofs;  and  a  decree  was  entered  finding: 

That  a  farm  crossing  was  necessary  across  the  railroad  at 
the  point  designated  in  complainant's  bill,  over  the  curve  cut 
on  defendant's  land,  where  embankments  have  been  thrown 
up  by  defendant.  The  court  finds  that  the  most  practical 
method  is  an  over-head  crossing  or  bridge;  bui  to  insure 
safety,  that  it  must  be  19^  feet  high  in  the  clear,  and  that  a 
bridge  16^  feet  high  is  unsafe. 

It  was  therefore  ordered  that  the  injunction  be  modified 
so  as  to  allow  the  building  of  a  bridge  19^  feet  high,  but 
made  perpetual  as  to  one  16^  feet  high,  as  proposed  to  be 
made  by  the  defendant,  and  each  party  pay  one  half  the  cost. 

To  which  the  complainant  excepted  and  prayed  an  appeal, 
etc. 

Mr.  H.  J.  Strawn,  and  Messrs.  Pation  &  Watson,  for  appel- 
lant;  cited  Ellsworth  v.  Central  R.  R  Co.,  34  N.  J.  Law,  93J' 
C.  &  I.  R  R  Co.  V.  Hopkins,  90  111.  316. 

Mr.  W.  F.  Foster  and  Mr.  J.  M.  Campbell,  for  appellee. 

Wall,  P.  J.  The  only  question  to  be  considered  is  oi,e  of 
fact,  or  perhaps  more  accurately  speaking,  it  is  a  mixed  ques- 
tion of  law  and  fact  as  to  whether  the  proposed  bridge  is  a 
necessary  farm  crossing  within  the  meaning  of  the  statute, 
which  provides  that  railroad  corporations  shall  construct  farm 
crossings  when  and  where  the  same  may  be  necessary  for  the 
use  of  the  proprietors  of  the  adjoining  lands.  This  statute  also 
provides  that  when  the  railroad  corporation  refuses  to  make 
such  necessary  crossings  the  owner  of  the  lands  may,  after 
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giving  proper  notice  to  tlie  corporation,  build  the  same,  and 
recover  twice  the  value  thereof  from  the  corporation,  with  in- 
terest at  the  rate  of  one  per  cent,  per  month  from  the  time  the 
same  was  built,  with  costs,  in  any  court  of  competent  juris- 
diction.   R.  S.,  Ch.  114,  §§  48-51-52. 

The  building  and  operations  of  a  railroad  across  a  tract  of 
land  may,  and  necessarily  does,  damage  the  owner  in  respect  to 
the  land  actually  taken  as  well  as  in  respect  to  that  not  taken. 
The  latter  element  is  often  more  considerable  than  the  for- 
mer, and  of  course  must  vary  according  to  the  circumstances 
of  the  case. 

Before  the  corporation  can  appropriate  the  property,  thef*e 
damages  must  be  ascertained  and  paid  in  the  manner  pro- 
posed by  law. 

Perhaps  the  most  important  feature  of  damage  to  land  not 
taken  is  the  inconvenience  and  danger  of  operating  a  farm 
where  it  is  divided  by  the  railroad,  as  shown  in  the  present 
case.  Here,  as  appears  by  the  bill  and  answer,  the  right  of 
way  was  duly  condemned  and  the  value  of  the  land  taken  es- 
timated at  $260,  while  the  damages  to  the  land  not  taken 
were  estimated  at  $1,300,  the  latter  item  being  five  times  that 
of  the  former. 

Notwithstanding  this  allowance,  which,  wie  are  to  presume, 
was  ample,  as  it  has  been  so  adjudged  in  the  mode  provided 
by  law,  it  is  still  incumbent  upon  the  railroad  corporation  to 
build  and  maintain  farm  crossings  for  the  use  of  the  land 
owner  when  and  where  the  same  may  become  necessary.  It 
is  shown  that  the  corporation  did  build  seven  crossings  with- 
in a  distance  of  less  than  half  a  mile,  and  that,  in  addition  to 
these,  there  are  two  crossings  over  the  public  highway,  which 
pass  along  the  north  and  west  sides  of  the  land.  Two  of  these 
seven  crossings  are  under  grade,  thus  furnishing  the  safest 
possible  way  for  the  passage  of  stock  from  one  part  of  the  farm 
to  the  other. 

It  is,  however,  insisted  that  the  company  must  build  a 
bridge  between  the  dwelling  hoase  and  the  barn,  and  by  the 
decree  of  the  circuit  court  the  height  of  this  bridge  was  fixed 
at  19^  feet,  involving  an  approach  13  feet  high  on  either  side, 
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and  sloping  clear  across  and  bej^ond  the  right  oF  way,  the  es- 
timated cost  of  which  will  be  abont  one  thousand  dollars. 

By  this  decree  the  appellee  is  allowed  to  erect  this  structure, 
charofing  the  company  twice  the  value  thereof  with  interest, 
and  the  cost  of  maintaining  it  must,  in  the  same  way, 
be  borne  by  the  company.  This  seems  to  be  a  very 
heavy  burden,  and,  unless  clearly  within  the  purview  of  the 
statute,  must  be  regarded  as  unreasonably  oppressive  and  not 
in  keeping  with  the  equitablecharacter  of  relief  administered 
by  a  court  of  chancery.  As  the  statute  has  furnished  no 
measure  or  standard  by  which  it  can  be  ascertained  when 
the  crossings  contemplated  are  necessary,  courts  must  re- 
gard every  case  upon  its  own  facts,  having  due  care  to  pro- 
tect the  rights  of  both  parties;  and  in  the  first  place,  as  the 
inconvenience  of  operating  a  farm  thus  divided  is  proper  to 
be  considered  in  fixincr  the  datnasre  to  the  land  not  taken 
(C.  &  I.  R.  R.  Co.  V.  Hopkins,  90  111.  316),  and  presumably 
has  been  allowed  and  paid  for,  it  is  not  enough  to  show  that 
the  crossing  contended  for  would  add  somewhat  to  the  con- 
venience of  the  land  owner. 

Perhaps  this  might  be  true  yet  no  necessity  exist.  Again 
the  safety  of  the  traveling  public  and  the  safety  and  con- 
venience of  the  corporation  in  the  operation  of  its  trains 
and  in  the  care  and  use  of  its  right  of  way  should  be  re- 
garded. And  finally  the  relative  rights  of  both  parties  should 
be  kept  in  view  so  as  to  furnish  reasonable  safety  and  secur- 
ity to  each  without  the  imposition  of  an  unreasonable  burden 
or  duty  upon  either,  considering  all  the  special  circumstances 
of  the  case.  The  proposed  bridge  will  not  materially  shorten 
the  distance  between  the  dwelling  and  the  barn.  From  the 
diagram  contained  in  tlie  record  it  is  apparent  that  so  far  as 
the  mere  distance  between  these  two  points  is  concerned  cross- 
ing No.  4  answers  the  purpose  well  enough. 

It  is  objected  that  this  is  unsafe  because  on  the  north  side 
the  cut  is  six  feet  deep  at  the  track  and  that  there  is  great 
danger  in  crossing  from  the  north  to  the  south.  It  appears 
from  the  evidence,  however,  that  approaching  this  crossing 
from  the  north  a  train  can  be  seen  east  1,500  feet,  more  than 
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a  quarter  of  a  mile,  and  west  two  miles;  approaching  from 
the  south  one  can  see  west  two  miles  and  east  three  miles.  If 
this  be  so,  and  the  evidence  is  not  contradicted,  then  in  the 
exercise  of  ordinary  care  the  crossing  can  be  passed  with 
safety. 

The  law  does  not  intend,  for  it  would  be  unreasonable, 
that  the  crossing  should  be  so  arranged  as  to  preclude  all 
possible  danger  and  relieve  persons  about  to  pass  over  from 
the  exercise  of  any  additional  cj^re  by  reason  of  the  presence 
of  a  railway  track  over  wliich  it  is  the  right  and  duty  of  the 
company  to  move  its  trains  for  the  accommodation  of  the  pub- 
lic as  well  as  for  its  own  profit.  Every  one  must  take  heed, 
observe  the  sitnatioA  and  use  due  care  for  his  own  safety, 
the  degree  of  care  to  be  dependent  upon  the  necessity  and  to 
be  measured  by  the  peculiar  conditions  of  things. 

It  is  not  to  be  expected  that  one,  when  about  to  cross  a  rail- 
road, should  be  absolved  from  this  duty  of  caring  for  his  own 
welfare,  and  the  law  never  intended  this  when  it  provided 
that  the  corporation  should  make  these  crossings,  when  and 
where  necessary.  Suppose  the  proposed  bridge  were  built, 
with  the  extensive  approach  that  would  be  necessary  to  reach  it, 
it  can  hardly  be  supposed  that  a  prudent  person  would  under- 
take to  cross  it  with  a  spirited  or  even  a  gentle  team  when  a 
train  was  passing  below,  and  therefore  the  practical  use  of  the 
bridge  would  be  limited  to  such  times  as  trains  were  not  pass- 
ing, this  to  be  ascertained  by  an  observation  for  the  purpose. 
And  it  is  not  necessary  to  remark  that  with  such  a  degree  of 
caution,  the  useof  crossing  No.  4  might  be  considered  per- 
fectly safe.  On  the  other  hand  should  be  considered  the  effect 
of  the  bridge  and  its  approaches  in  shutting  off  the  view,  and 
thereby  increasing  the  hazard  of  operating  this  part  of  the 
road,  thus  involving  extra  danger  to  the  property  of  the  cor- 
poration as  well  as  to  the  lives  of  the  employes  and  those 
who  ride  upon  its  trains.  We  do  not  care  to  pursue  the  mat- 
ter further,  as  we  think  it  must  be  apparent  that  when  the 
merits  of  the  whole  case,  and  the  relative  rights  of  both  par- 
ties  and  the  public  are  duly  considered,  the  demand  for  this 
elevated  crossing  is  unwarranted  and  unreasonable. 
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It  is  hardly  necessary  to  say,  that  for  all  other  purposes  of 
communication,  from  one  part  of  tlie  farm  to  the  other,  the 
other  crossings  referred  to  arc  ample  and  sufficient.  It  is 
possible  that  subsequent  ex[>€rlence  may  show  it  would  be 
rather  more  convenient  to  have  some  of  them  located  a  little 
differently,  but  this  is  not  a  substantial  matter  of  complaint. 
The  land  owner  having  received  a  fair  and  just  compensation 
for  the  damages  sustained  by  reason  of  the  location  of  the 
road,  must  make  some  effort  to  accommodate  himself  to  the 
present  situation  and  he  will  doubtless  find  that  the  peril 
and  inconvenience  are  less  than  he  had  expected.  The  law 
must  be  practical  in  its  operation,  and  can  not  undertake 
to  do  more  than  provide  substantial  amends  for  every  loss 
or  injury  sustained,  leaving  the  party  affected  to  use  his  good 
judgment  and  common  sense  in  obviating  such  annoyance  as 
may  result  from  these  insignificant  or  exceptional  circnm- 
stances  which  can  not  be  foreseen  or  ])rovided  against  by  any 
system  of  jurisprudence  that  has  ever  been  devised. 

It  follows  that  we  are  unable  to  aj>prove  the  decree  of  the 
circuit  court,  and  we  therefore  reverse  the  same  with  direc- 
tions to  make  the  injunction  perpetual  as  prayed  in  the  hill. 

Reversed  and  remanded. 


St.  Louis  &  Cairo  Railroad  Co. 

V. 

Noah  Vanover. 

Negligence — EvmBNCS  op.— Where  the  only  groand  upon  which  ap- 
pellee could  recover  for  an  ix^'ury  to  ai^  animal  was  negfligfence  in  the 
management  of  the  train  at  the  time  of  the  accident,  and  the  only  evidence 
upon  this  point  was  the  testimony  of  the  train  men,  who  testified  that  there 
was  no  neg'Ii^nce  in  such  managrement,  and  they  were  uncontradicted  and 
not  discredited  in  anywise,  a  judgment  for  appellee  could  not  be  sustained. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the  Hon. 
J.  B.  Mayham,  Judge,  presiding.     Opinion  filed  April   18, 

1884. 
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Messrs.  Albright  <^  Hasbeb,  for  appellant. 

Messrs.  Hill  &  Martin  and  Mr.  S.  W.  Tbkesh,  for  appel- 
lee. 

Wall,  P.  J.  This  suit  was  brought  by  the  appellee  to  re- 
cover the  value  of  a  mule  killed  by  the  train  of  appellant. 
The  plaintiff  was  successful  in  the  court  below,  and  we  are 
asked  to  review  that  judgment.  The  animal  was  killed 
within  the  village  of  Ava,  a  point  about  400  yards  south  of  the 
depot,  by  the  passenger  train  going  south  at  about  9  o'clock, 
p.  M.  The  only  persons  who  had  any  positive  knowledge  of 
the  circumstances  so  far  as  shown  by  the  record,  were  the 
men  in  charge  of  the  train. 

The  engineer  saj'S  he  was  looking  forward,  and  had  his  at- 
tention attracted  by  a  mule  standing  near  the  track  on  the  west 
side  which  he  was  watching  for  fear  it  might  come  on  the 
track.  When  he  glanced  ahead  he  saw  the  mule  in  question, 
it  then  being  "cross-wise  of  one  side  of  the  track"  and  not 
over  thirty  feet  in  front  of  the  engine;  that  he  made  every 
effort  to  stop,  but  could  not,  and  struck  the  mule.  He  fixes 
the  rate  of  speed  at  eight  or  nine  miles  per  hour.  The  fire- 
man says  he  did  not  see  the  mule  at  all;  that  for  a  moment  or 
two  just  before  the  engineer  made  the  effort  to  stop,  ha  was 
engaged  putting  in  coal;  that  he  had  been  ringing  the  bell 
from  the  time  they  left  the  depot  until  the  last  crossing  was 
passed,  when  he  began  to  "fire  up;"  that  if  the  mule  had 
been  on  the  track  while  he  was  ringing  the  bell  he  must  have 
seen  it,  as  the  headlight  was  burning,  and  would  throw  a  light 
100  yards  or  more;  that  it  must  have  got  on  the  track  while 
he  was  throwing  in  coal.  He  fixes  the  speed  at  eight  or  ten 
miles  an  hour.  The  baggageman  did  not  see  the  mule  but 
noticed  a  sudden  slacking  of  the  train,  though  he  did  not  know 
the  cause  until  next  morning.  He  fixed  the  speed  at  not  ex- 
ceeding ten  miles  per  hour. 

Other  witnesses  who  were  not  on  the  train  fix  the  speed  at 
fifteen  to  twenty  miles  per  hour.  The  animal  was  found  the 
next  morning,  and  it  appeared  that  it  had  been  pushed  or 
drasrared  100  to  150  feet.     No  tracks  were   noticed  alon^^:  tiie 
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road  bed.  The  point  where  the  animal  was  struck  was  in  a 
cut,  the  embankments  on  either  side  being  four  or  five  feet 
high. 

This,  in  substance,  is  the  whole  case  as  presented  by  the 
record.  It  will  be  seen  that  at  this  point  the  defendant  com- 
pany was  not  bound  to  fence,  nor  is  it  shown  that  any  other 
statutory  duty  was  neglected,  and  it  follows  as  a  necessary 
consequence  that  there  can  be  no  recovery  unless  there  was 
negligence  in  the  management  of  the  train  at  the  time.  We 
are  unable  to  perceive  anything  in  the  proof  upon  which  to 
base  such  an  allegation.  The  rate  of  speed  was  not  unusual 
or  dangerous;  the  train  men  were  attending  to  their  duties, 
and  after  the  animal  was  discovered  every  effort  was  made  to 
avoid  the  collision. 

At  least  we  must  so  regard  the  case  if  the  testimony  of 
these  men  who  are  uncontradicted  is  to  be  accepted.  They 
are  not  discredited  in  anywise.  They  are  not  opposed  by 
other  witnesses,  and  the  only  way  to  sustain  this  verdict  is  to 
assume  that  they  have  not  sworn  the  truth,  and  that  there  was 
negligence  of  some  sort,  not  proved,  upon  which  liability  may 
be  predicated. 

If  this  testimony  is  rejected  there  is  no  evidence  as  to  the 
circumstances,  and  as  negligence  must  be  proved,  and  is  not 
to  be  presumed  without  proof,  there  would  be  absolutely 
nothing  to  support  the  finding  of  the  jury. 

It  is  probable  the  fireman  is  correct  in  supposing  the  mule 
stepped  on  the  track  while  he  was  throwing  in  the  coal. 

It  may  be  that  these  witnesses  have  not  given  a  true  version 
of  the  matter,  but  their  version  is  all  we  have,  and  taking  tlie 
case  as  it  appears  from  their  testimony,  negligence  has  not 
been  shown. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 
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Wabash,  St.  Louis  &  Pacific  Railway  Co. 

V. 

Maria  Weisbeck,  Adm'x,  etc. 

1.  Nbgltgencb — Sfbbd  of  train. — Under  the  circamfltances  of  this 
case,  the  court  is  of  opinion  that  although  the  train  was  running  at  a  hifrh- 
er  rate  of  speed  than  was  allowed  by  the  ordinance  of  the  town,  yet  the 
deceased  was  guilty  of  snch  great  negligence  directly  contributing  to  the 
result  as  ought  to  preclude  a  recovery. 

2.  When  one  mat  belt  upon  pkesumption  that  bailroad  company 
wHjL  0B8BRTB  OBDiNANOS. — Ordinarily  one  may  presume  that  another 
will  observe  the  law  regulating  his  conduct  and  may  act  accordingly,  and 
there  may  be  cases  where  a  person  crossing  a  railroad  track  when  he  knows 
a  train  is  coming,  may  rely  upon  the  presumption  and  be  guilty  of  no,  or 
only  slight,  negligence;  but  this  must  depend  upon  circumstances,  and  such 
a  rule  can  not  apply  when  the  calculation  must  necessarily  be  made  with 
such  nicety  that  the  variation  of  a  few  seconds  or  the  mistake  of  a  few  feet 
would  inevitably  be  attended  with  fatal  results,  nor  when  it  was  evident 
that  the  train  was,  in  fact,  going  much  faster  than  allowed  by  ordinance. 
The  law  does  not  permit  one  to  thus  speculate  with  his  own  life. 

8.  Running  train  faster  than  allowed  bt  obdinangb — Negli- 
gence.— The  mere  fact  of  running  a  train  faster  than  allowed  by  ordinance 
would  ordinarily  be  regarded  simply  as  negligence,  and  when  the  injured 
party  is  himself  at  fault  the  doctrine  of  comparative  negligence  must  be  ap- 
plied; and  if  the  plaintiff  did  not  exercise  ordinary  care,  he  can  not  recover 
unless  nnder  the  circnmstances  the  negligence  of  the  defendant  is  willful  or 
wanton  in  its  character.  The  speed  of  the  train  alone  can  not  be  regarded 
as  furnishing  a  sufficient  reason  for  holding  that  the  injury  was  will  fill  or 
wanton. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  "William  H.  Snydeb,  Judge,  presiding.  Opinion  filed 
April  18,  1884. 

Mr.  G.  B.  BuBNBTr,  for  appellant;  that  under  the  facts  in 
this  case,  the  negligence  of  deceased  was  such  as  to  preclude 
a  recovery  even  if  the  negligence  of  defendant  was  gross, 
cited  C.  &  E.  I.  R  R  Co.  v.  Still,  19  111.  499;  I.  C.  R  R  Co. 
T.  Buckner,  28  111.  299;  C.  &  R  L  R  R  Co.  v.  McKean,  10 
111.  218;  Qretzner's  case,  46  III.  74;  T.  R  &  W.  Ry.  Co.  v. 
Eiley,  47  111.  514;  C.  &  K  W.  Ry.  Co.  v.  Sweeney,  52   111. 
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326;  Manly'8  case,  58  III.  300:  C,  B.  &  Q.  R  E.  Co.  v.  Lee, 
60  111.  601;  C.  &  A.  R  R  Co.  v.  Jacobs,  63  111.  178;  C,  B.  & 
Q.  R  E.  Co.  V.  Notzki,  66  111.455;  C,  B.&Q.RR  Co.  v. Lee, 
68111.  576;  Bell's  case,  70  111.  102;  L  C.  R  R  Co.  v.  Godfrey, 
71  111.  500;  L  C.  R  R  Co.  v.  Hall,  79  III.  222;  III.  Cent  R 
R  Co.  V.  Goddard,  72  111.  567;  C,  B.  &  Q.  R  R  v.  Van  Pat- 
ton,  74  111.  91;  T.  W.  &  W.  R  R  v.  Jones,  76  HL  312;  C.  & 
N.  W.  Ry.  Co.  V.  Hatch,  79  III.  137;  R  R  I.  &St.  L.  R  R  Co. 
V.  Byam,  80  111.  528 ;  C,  B.  & Q.  R  R  Co.  v.  Harwood,  80  111.  88 ; 
C.,B.  &  Q.  R  RCo.  V.  Damerell,  81  111.  450;  L  C.  RRCo.v. 
Iletherington,  83  111.  510;  L.  S.  &.  M.  S.  Ry.  v.  Hart,  87  HI. 
629;  L  &  St.  L.  R  R  Co.  v.  Evans,  88  111.  63;  C,  B.  &  Q.  R  R 
Co.  V.  Harwood,  90  111.  425 ;  C.  &  N.  W.  Ey.  Co.  v.  Dimick,  96 
111.  42. 

Messrs.  Happt  &  Tbavous,  for  appellee;  that  a  person  about 
to  cross  a  track  has  a  right  to  suppose  the  railroad  company 
will  conform  the  speed  of  trains  to  the  ordinance,  cited  Correll 
V.  B.,  C.  R  &  M.  R  R  Co.,  38  la.  120;  St.  L.,  V.  &  T.  H. 
R  R  Co.  V.  Dann,  78  111.  197;  R  C.  &  St.  L.  Ey.  Co.  v. 
Knutson,  69  IlL  103;  C.  &  A.  R  R  Co.  v.  Engle,  84  111.  397; 
Wabash  Ey.  Co.  v.  Henks,  91  IlL  412. 

It  is  for  the  jury  to  determine  whether  the  intoxication 
contributed  to  the  injury,  and  if  it  did  not  it  is  of  no  impor- 
tance and' should  have  no  weight  in  the  case:  Camp  v.  Wood, 
76  N.  T.  72;  Eidley  v.  Lamb,  10  U.  C.  Q  .B.  354;  Ohagan  v. 
Dillon,  42  K  Y.  456;  Frazier  v.  Eeinler,  2  Hun,  514;  Ditch- 
ett  V.  R  R  Co.,  6  Hun,  165;  Healy  v.  Mayor,  3  Huh,  708; 
Stuart  V.  Machias  Post,  48  Me.  477;  Maguire  v.  R  R  Co., 
115  Mass.  239. 

Wall,  P.  J.  The  assignment  of  errors  presents  a  number 
of  questions  as  to  the  ruling  of  the  court  in  admitting  evi- 
dence, giving,  refusing  and  modifying  instructions,  as  well  as 
to  the  merits  of  the  case.  After  a  careful  examination  we 
have  thought  it  best  only  to  determine  whether  there  is  a 
cause  of  action,  and  as  there  is  no  substantial  conflict  upon 
the  main  essential  features  of  the  case,  we  find  no  diflSculty 
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in  reaching  a  conclnsion.  The  train  was  running  throngh 
the  village  of  Venice  faster  than  was  allowed  by  the  ordi- 
nance, which  was  ten  miles  per  hoar.  The  rate  of  speed 
being  variously  estimated  from  twelve  to  twenty-five  miles  per 
hour.  The  proper  signal  by  sounding  the  whistle  was  given, 
and  the  bell  was  rung  continuously  for  half  a  mile  before 
reaching  the  crossing  where  the  collision  occurred. 

A  person  going  west  along  the  rock  road  using  ordinary 
care,  could  have  seen  and  heard  the  train  a  considerable  dis- 
tance before  reaching  this  crossing,  though  at  a  point  quite 
near  the  track  the  view  south  is  obstructed  by  buildings. 

This  condition  of  things  and  the  fact  that  must  have  been 
known  to  deceased,  that  at  this  hour  through  trains  on  this 
and  two  other  roads  were  in  the  habit  of  passing  at  the  full 
rate  of  speed  allowed  by  ordinance,  made  it  especially  incum- 
bent upon  him  to  exercise  care  when  about  to  cross  the  track. 
It  is  apparent,  however,  he  did  not  discover  the  train  until  he 
had  passed  these  buildings  and  was  within  25  feet  of  the 
track,  the  train  being  125  feet  from  the  crossing.  At  this 
moment  the  engineer,  perceiving  the  deceased,  gave  two  sharp 
sounds  of  the  whistle,  whereupon  the  deceased,  who  was  then 
moving  slowly,  began  whipping  his  horses,pa8sed  rapidly  upon 
the  track,  was  struck  by  the  engine  and  killed. 

It  is  urged  by  counsel  for  appellee  that  the  deceased  was 
supposed  to  know  the  rate  of  speed  which  the  train  might 
lawfully  use,  and  that  he  had  a  right  to  presume  it  would  go 
no  faster,  and  that  he  might  calculate  the  distance,  and  if  he 
saw  that  the  train  was  at  such  a  distance  from  the  crossing 
that  going  at  the  proper  rate  of  speed  it  would  not  get  there 
before  he  could,  and  acting  upon  such  calculation  he  attempted 
to  drive  over,  and  by  reason  of  the  unlawful  speed  at  which 
the  train  was  going  he  was  caught,  then  the  defendant  com- 
pany would  be  liable. 

Ordinarily  one  may  presume  that  another  will  observe  the 
law  regulating  his  conduct  and  may  act  accordingly,  and  there 
may  be  cases  where  a  person  crossing  a  railroad  track  when 
he  knows  a  train  is  coming  may  rely  upon  the  presumption 
and  be  guilty  of  no,  or  only  slight  negligence,  but  this  must 
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depend  upon  circamstances  and  can  not  be  permitted  when  the 
calculation  must  necesBarily  be  made  with  snch  nicety  that  the 
variation  of  a  few  seconds  or  the  mistake  of  a  few  feet  woald 
inevitably  be  attended  with  fatal  results,  nor  when  it  was  evident 
that  the  train  was  in  fact  going  much  faster  than  allowed  by 
ordinance. 

The  law  does  not  permit  one  to  speculate  in  this  way  even 
with  his  own  life,  and  if  he  does  so  and  loses,  the  loss  is  his 
own.  In  the  present  instance,  the  train  being  125  feet  from 
the  crossing  would  reach  it  in  about  eight  seconds  if  going  at 
the  lawful  rate,  and  if  we  assume  the  deceased  to  have  calcu- 
lated that  by  suddenly  increasing  his  speed  he  could  reach  the 
track  in  five  or  six  seconds,  thus  having  two  or  three  seconds 
to  spare,  yet  if  he  calculated  at  all  in  this  way  he  must  have 
seen  that  the  slightest  error  as  to  the  distance,  the  speed  of 
the  train,  or  the  nerve  and  speed  of  his  team  would  certainly 
cost  him  his  life.  This  theory  of  counsel  permits  him  to 
ignore  the  palpable  fact,  and  the  main  fact  on  which  reliance 
is  had  for  a  recovery  that  tlie  train  was  going  faster  than  the 
assumed  rate  of  speed.  If  one  in  such  a  situation  can  see 
that  the  speed  is  greater  than  lawful,  he  must  act  accordingly, 
and  may  not  blindly  calculate  upon  a  fact  which  in  the  exer- 
cise of  ordinary  care  he  can  perceive  does  not  exist  We 
learn  the  rate  of  speed  in  this  instance  from  the  opinions  of 
persons  who  were  observing  the  train ;  how  can  we  permit 
him  to  omit  the  duty  of  making  the  same  observation  when  he 
was  BO  near  it,  and  had  so  mnch  at  stake? 

It  seems  to  us  that  it  must  be  regarded  as  gross  negligence 
to  attempt  to  cross  a  track  in  front  of  a  train  under  the  cir- 
cumstances as  disclosed  by  the  uncontradicted  evidence  in 
this  case.  We  have  no  hesitation  in  saying  that  it  is  so  haz- 
ardous and  perilous  as  to  make  a  recovery  impossible,  unless 
the  action  of  the  engineer  in  chargeof  the  train  was  willful 
and  wanton.  This  is  not  to  be  inferred  from  the  proof,  as  it  is 
clear  that  he  could  not  have  stopped  in  time  to  save  the  de- 
ceased, and  the  sole  and  only  ground  of  negligence  upon  the 
part  of  the  defendant  company  must  be  predicated  upon  the 
fact  that  the  rate  of  speed  was  faster  than  prescribed  by  the 
ordinance. 
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Another  and  somewhat  more  plausible  theory  is  advanced 
by  the  second  instruction  asked  for  plaintiff,  which  is,  that,  iu 
a  sadden  emergency,  when  confronted  by  great  danger,  men 
may  be  excused  for  not  exercising  the  deliberate  judgment 
that  might  be  expected  in  other  and  less  exciting  situations, 
and  therefore  the  act  of  deceased  in  drivina:  in  front  of  the 
train  was  not  so  negligent  as  to  forbid  recovery.  Hud  the  de- 
ceased been  brought  into  such  a  situation  of  sudden  peril 
without  fault  of  his  own,  perha]5s  such  a  consideration  would 
be  applicable;  but  as  we  read  the  evidence  he  was  plainly 
wanting  in  ordinary  care  in  not  having  discovered  the  ap- 
proach of  the  train  until  he  was  so  near  the  track.  He  must 
have  known  that  trains  were  likely  to  pass  at  this  time  at  a 
rapid  rate  of  speed;  and  though  the  proof  is  clear  that  the 
whistle  and  bell  gave  the  proper  signals,  he  did  not  hear  them 
nor  discover  the  train. 

It  is  in  evidence  that  he  had  been  drinking  considerably 
that  afternoon,  and,  in  the  opinion  of  some  of  the  witnesses, 
was  quite  drunk.  His  failure  to  observe  the  train  was  from 
mere  inattention,  which  may  fairly  be  attributed  to  his  intox- 
ication, and  this  would  account  for  his  rashness  and  reckless- 
ness in  driving  in  front  of  the  train,  thereby  voluntarily  in- 
curring a  danger  such  as  would  bring  a  shudder  to  the  brav- 
est man  when  in  the  possession  of  his  sober  senses.  But  does 
this  absolve  him  from  the  exercise  of  care?  Intoxication  will 
not  excuse  a  man  for  taking  the  life  of  another,  nor  should  it 
excuse  him  for  [throwing  away  his  own.  The  natural  im- 
pulse of  man  in  his   normal  condition  would  have  been  to 

stop. 

Had  he  done  so,  or  had  he  not  urged  his  horses  forward,  he 
would  have  been  safe.  These  two  theories  of  counsel  proceed 
upon  opposite  hypotheses,  based  on  the  same  evidence:  one 
implying  a  most  deliberate  and  material  calculation  of 
chances;  the  other  implying  an  utter  absence  of  all  delibera- 
tion and  a  complete  loss  of  all  reason  and  judgment. 

We  are  unable  tiO  see  how  either  can  be  tenable.  The  rail- 
road company  did  violate  the  ordinance  regulating  the  speed 
of  trains,  and  by  the  provision  of  the  statute,  Sec.  87,  Ch,  114, 
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Hurd's  Ed.,  1S83,  a  presumption  of  negligence  is  thereby 
created  which  may  be  the  foundation  of  recovery  for  loss,  or 
injnry  occasioned  by  the  train  while  engaged  in  snch  viola- 
tion. The  character  or  degree  and  the  legal  consequences  of 
snch  negligence  must  depend  upon  circumstances,  such  as  the 
nature  of  the  locality,  the  crowded  condition  of  the  street, 
etc.,  but  it  was  not  intended  by  this  legislative  provision  to 
absolve  persons  crossing  the  track  from  the  daty  of  caring 
for  their  own  safety.  In  sonie  cases  it  has  been  said  by  the 
Supreme  Court  that  the  circumstances  were  such  that  a  dis- 
regard  of  the  ordinance  would  manifest  a  degree  of  willful 
and  wanton  negligence  sufficient  to  render  the  company  liable 
unless  the  person  injured  was  himself  guilty  of  gross  or  will- 
ful  negligence. 

But  ordinarily  the  mere  fact  of  running  faster  than  allowed 
by  ordinance  would  be  regarded  as  negligence  merely,  and 
when  the  injured  party  is  himself  at  fault,  the  doctrine  of 
comparative  negligence  must  be  applied;  and  if  the  plaintiff 
did  not  exercise  ordinary  care  he  could  not  recover  unless 
under  the  circumstances  the  negligence  of  the  defendant  is 
willful  or  wanton  in  its  character. 

In  the  case  of  I.  C.  K.  R.  Co.  v.  Hetherington,  83  111.  516, 
it  is  said  that  "  While  it  is  true  the  railroad  company  was 
running  its  train  at  a  greater  rate  of  speed  than  allowed  by 
the  ordinance  of  the  city  of  Chicago,  yet  that  fault  did  not 
relieve  the  deceased  from  the  exercise  of  ordinary  care,  nor 
can  the  speed  of  tiie  train  alone  be  regarded  as  furnishing  a 
sufficient  reason  for  holding  that  the  injury  was  willful  or 
wanton." 

See  also  Schmidt  v.  C.  &  K  W.  Ry.  Co.,  83  111.  410,  and 
Wabash  Ry.  Co.  v.  Henks,  91  111.  413,  where  it  is  assumed 
that  the  rule  of  comparative  negligence  should  be  applied  to 
cases  like  the  present.  Indeed  this  rule  was  by  the  instrnc- 
tions  given  for  plaintiflT,  recognized  as  applicable  in  this  case, 
and  it  is  evident  the  case  was  put  to  the  jury  as  subject  to  the 
rule  and  to  be  governed  by  it  We  are  not  disposed  to  over- 
look the  violation  of  ordinances  regulating  the  speed  of  trains 
within  the  limits  of  cities,  towns  and  villages,  nor  do  we  ques- 
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tiou  the  wisdom  and  sound  policy  of  the  statute  on  that  sub- 
ject above  referred  to;  but  giving  due  force  to  these  considera- 
tions, we  are  of  opinion  that  the  deceased  was  guilty  of  such 
great  negligence  directly  contributing  to  the  result  as  ought 
to  preclude  a  recovery  in  this  suit.  We  therefore  reverse  the 
judgment  of  the  circuit  court. 

Judgment  reversed. 


John  D.  Pope 

V. 

W.  U.  Telegraph  Co. 


1.  Evtdbncb — Res  OESTiiB. — Where  plaintiff  offered  evidence  to  prove 
that  at  the  time  he  sent  a  telegraphic  messapre  he  explained  to  the  person 
receiving  it  and  to  the  manager  of  the  local  office  the  importance  of  the 
message  and  the  necessity  of  promptness  in  its  transmission  and  delivery, 
«uch  evidence  would  be  admissible  as  constituting  a  part  of  the  res  gestca. 

5.  Notice  to  agent,  notice  to  principal — appSication  op  rule. 
— ^The  general  rule  that  notice  to  the  agent  is  notice  to  the  principal  in  regard 
to  the  transaction  in  which  the  agent  is  engaged  should  have  a  reasonable 
and  just  application,  and  when  the  principal  is  a  corporation  whose  functions 
must  all  be  performed  by  agents  who  are  mainly  independent  of  each  othei , 
it  would  seem  necessary  that  the  notice  should  reach  the  agent  whose  act 
is  the  subject  of  complaint  or  his  official  superior  who  may  control  or  direct 
him. 

3.  Notice  to  telegraph  agents. — Independent  agents.— The  local 
agent  at  the  office  where  a  telegraphic  message  is  received  has  no  authority 
or  control  over  the  agent  at  the  other  end  of  the  line,  and  notice  to  the  former 
should  affect  his  principal  only  so  far  as  his  acts  are  concerned,  and  he  is  »o 
far  separate  and  disconnected  from  the  agent  at  the  other  end  of  the  line 
that  as  to  the  acts  of  the  latter,  the  notice  to  the  former  has  no  legal  effect. 

4.  Question  of  fact. — The  question  whether  a  message  is  on  its  face 
such  as  to  disclose  the  nature  of  the  business  and  notify  the  defendant  that 
its  prompt  delivery  is  necessaiy,  is  purely  a  question  of  fact  and  should  be 
submitted  to  the  jury,  uninfluenced  by  the  former  opinion  of  this  or  the 
circuit  court. 

5.  Liabilitt  of  telegraph  company  fordelat,  etc — A  telegraph 
company  should  be  held  strictly  accountable  for  negligence  in  delaying  the 
delivery  of  a  message,  and  responsible  for  all  damages  necessarily  and  di- 
rectly caused  by  such  neglect  in  all  cases  where  it  knows  or  may  be  fairly 
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presumed  to  know  that  important  interests  are  inyolved  and  that  prompt 
service  is  therefore  necessary. 

6.  Delay  of  party  sending  mebsaoe. — ^The  question  whether  a 
party  was  negligent  in  not  sending  a  message  sooner  can  not  be  raised  in 
an  action  against  the  telegraph  company  by  such  party  for  delay  in  deliver- 
ing the  message.  There  is  no  ground  tor  the  application  of  the  doctrine  of 
contributory  negligence. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Amos  Watts,  Judge,  presiding.     Opinion  filed  April  18, 1884 

Messrs.  Happy  &  Tbavous,  for  appellant;  that  notice  to 
an  agent  in  charge  of  a  particular  business  of  a  corporation 
is,  as  to  such  business,  notice  to  the  corporation,  and  it  is  not 
incumbent  on  plaintiff  to  show  that  he  gave  notice  to  each 
agent  of  the  company,  employed  in  any  way  about  such  busi- 
ness, cited  Wade  on  Notice,  §§  672,  673,  681,  687,  983;  U. 
S.  Life  Ins.  Co.  v.  Advance  Co.,  80  111.  549;  St.  Paul  F.  & 
M.  Ins.  Co.  V.  Wells,  89  III.  82;  U.  S.  Tel.  Co.  v.  Gildersleve, 
23  Md.  261;  Bryant  v.  Am.  Tel.  Co.,  1  Daly,  575;  Ritten- 
house  V.  Independent  Line  Tel.  Co.,  44  N.  Y.,  265;  W.  U. 
Tel.  Co.  V.  Ward,  23  Ind.  377. 

It  was  error  for  the  court  to  refuse  to  instruct  the  jury  that 
the  message  in  this  case  was  such  as  to  disclose  the  nature  of 
the  business,  and  to  notify  defendant  that  its  prompt  delivery 
was  necessary:  Pope  v.  W.  U.  Tel.  Co.,  9  Brad  well,  283; 
Parks.  V.  Alta,  CaL,  Tel.  Co.,  13  Cal.  422;  Sprague  v.  W.  U. 
Tel.  Co.,  6  Daly,  200;  Bryant  v.  W.  U.  Tel.  Co.,1  Daly,  575; 
W.  U.  Tel.  Co.  V.  Ward,  23  Ind.  377. 

Messrs.  Irwin  &  Springer,  for  appellee;  that  an  instruc- 
tion which  assumes  a  controverted  fact  to  be  true,  is  erroneous, 
cited  Wallace  v.  De Young,  98  111.  638;  Morehouse  v.  Mould- 
ing, 74  111.  323;  Russel  v.  Minteer,  83  111.  150;  Chicago  v. 
Bixb}-,  84  111.  82;  C.  W.  D.  Ey.  Co.  v.  Mills,  91  111.  38. 

The  company  should  not  be  held  for  ulterior  and  remote 
consequences  unless  the  character  and  object  of  the  message 
appear  upon  its  face,  or  tlie  nature  of  the  risk  assumed  by  the 
company  is  made  known  to  it  by  the  sender:  3  Sutherland  on 
Damages,  313,  314;  Beaupri  v.  P.  &  Tel.  Co.,  21  Minn.  155; 
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W.  U.  Tel.  Co.  V.  Martin,  9  Brad  well,  592;  Stevens  v.  Mon- 
treal  Tel.  Co.,  16  U.  C.  Q.  B.  530;  Baldwin  v.  U.  S.  Tel.  Co., 
45  N.  Y.  744;  Candee  v.  W.  U.Tel.  Co.,  34  Wis.  471; 
Shields  v.  Wash.  Tel.  Co.,  9  West  L.  J.  283;  Sanders  v. 
Stuart,!  C.  P.  D.  326;  Behm  v.  W.  U.  Tel.  Co.,  8  Cent  L.  J. 
455;  Hadley  v.  Baxendale,  9  Exch.  341;  McCall  v.  W.  TJ. 
jTel.  Co.  7  Abb.  (N.  C.)  151;  Barnsville  Bk.  v.  W.  U.  Tel.  Co., 
30  Ohio  St;  Dorgan  v.  Tel.  Co.,  1  Ana.  L.  T.  407;  Hord  v.  W. 
U.  Tel.  Co.,  Law  Bulletin,  3  (Cin.),  147;  Lane  v.  Monti-eal  Tel. 
Co.,  U.  C.  C.  P.  23. 

Wall,  P.  J.  This  case  was  before  ns  at  the  August  term, 
1881,  and  was  then  reversed  for  the  reasons  stated  in  the 
opinion,  9  Brad  well,  283. 

It  has  been  again  tried,  resulting  in  a  judgment  for  defend- 
ant below,  and  the  record  is  again  presented  for  our  consider- 
ation. 

Four  points  are  made  by  the  appellant  in  his  brief,  and  we 
will  consider  them  in  their  order. 

It  is  urged  that  the  circuit  court  erred  in  refusing  to 
permit  the  plaintiff  to  prove  that  at  the  time  he  sent  the  mes- 
sage he  explained  to  the  person  receiving  it,  and  to  the  man- 
ager of  the  local  office  in  St  Louis,  the  importance  of  the 
message,  and  the  necessity  of  promptness  in  its  transmission 
and  delivery. 

What  was  said  by  the  parties  on  that  occasion  was  a  part  of 
.  the  res  gestcB^  and  was  admissible  for  that  reason,  if  for  no 
other;  and  if  the  cause  of  action  depended  upon  the  omission 
to  send  the  message  correctly  and  promptly,  we  should  regard 
this  as. a  vital  point.  But  the  failure  complained  of  was  in 
respect  to  the  delivery  of  the  message  by  the  agent  at  Atlanta. 
It  is  a  general  rule  that  notice  to  the  agent  is  notice  to  the 
principal  in  regard  to  the  transaction  in  which  tlie  agent  is 
engaged;  but  the  rule  must  have  a  reasonable  and  just  appli- 
cation, and  when  the  principal  is  a  corporation  whose  functions 
must  all  be  performed  by  agents  who  are  mainly  independent 
of  each  other,  it  would  seem  necessary  that  the  notice  should 
reach  the  agent  whose  act  is  the  subject  of  complaint,  or  his 
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official  superior  who  may  control  or  direct  him.  The  local 
agent  at  the  office  whence  the  message  is  sent  has  no  aathoritj 
or  control  over  the  agents  at  the  other  end  of  the  line,  whose 
duty  it  is  to  take  the  message  from  the  wire  and  promptly 
deliver  to  the  person  to  whom  it  was  addressed,  nor  are  we 
aware  of  any  consideration  that  woald  make  it  his  duty  to 
forward  by  telegraph  to^  him  any  information  he  may  possess 
as  to  the  special  importance  of  the  message,  and  the  necessity 
of  its  prompt  delivery. 

The  agent  is,  for  the  time  being  and  in  respect  to  the  act  he 
is  performing,  to  be  treated  as  the  principal  whose  place  he 
fills,  and  therefore  any  notice  given  to  him  in  that  connection 
must  be  regarded  as  equivalent  to  notice  to  the  principal,  but 
it  would  be  unjust  and  oppressive  to  charge  the  principal 
with  notice  given  to  some  one  of  his  numerous  agents,  unless 
that  agent  was  in  charge  of  that  matter  to  which  it  relates 
and  from  which  the  controversy  arises,  or  was  in  some  way 
responsible  in  respect  to  it.  Unless  the  agent  at  St.  Louis 
had  some  authority  over  the  agent  at  Atlanta,  or  in  the  dis- 
charge of  his  duty  was  authorized  and  required  to  transmit 
the  notice  received  by  him  to  the  Atlanta  agent,  it  would  fol- 
low that  for  all  practical  purposes  the  notice  might  as  well 
have  been  given  to  some  agent  in  New  York  or  Chicago,  so 
far  as  it  should  affect  the  corporation  in  respect  to  the  act  of 
the  agent  at  Atlanta. 

While  the  part  performed  by  the  St.  Louis  agent  was  of 
course  an  essential  and  necessary  feature  of  the  whole  transac- 
tion, yet  we  think  that  there  is  sound  reason  for  saying  that 
notice  to  him  should  affect  his  principal  only  so  far  as 
his  acts  were  concerned,  and  that  he  is  so  far  separate  and 
disconnected  from  the  agent  at  Atlanta  that  as  to  the  acts  of 
the  latter  the  notice  to  the  former  has  no  legal  effect.  Story 
on  Agency,  §  140  et  seq.;  Angell  and  Ames  on  Corporations, 
§  305;  Shearman  and  Eedfield  on  Negligence,  §  605;  1  Par- 
sons on  Contracts,  77.  We  are  inclined  to  hold,  therefore, 
that  while  the  evidence  should  have  been  admitted  because  it 
was  a  part  of  the  res  gestWy  yet  as  it  appears  the  injury  com- 
plained of  was  not  through  the  default  of  the  St.  Louis  agent, 
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the  raling  of  the  court  did  no  special  harm,  and  the  case 
should  not  be  reversed  for  this  cause  alone. 

The  second  point  urged  is  that  the  circuit  court  erred  in 
not  instructing  the  jury,  as  asked  by  the  plaintiflT,  that  the 
message  in  question  was  on  its  face  such  as  to  disclose  the 
nature  of  the  business  and  notify  the  defendant  that  its 
prompt  delivery  was  necessary.  It  is  true  that  in  the  opin- 
ion of  this  court  when  this  case  was  here  before,  an  expression 
to  that  effect  was  employed,  but  this  was  merely  a  conclusion 
of  fact  drawn  by  the  court,  and  it  was  not  intended  that  the 
jury  should  be  so  instructed  as  a  matter  of  law.  In  consider- 
ing the  case  as  then  before  us  we  had  necessarily  to  examine 
the  questions  of  fact  presented  by  the  evidence,  and  while  we 
reached  the  conclusion  stated  upon  thatquestion,  itispurely  a 
question  of  fact,  not  of  law,  which  this  court  might  determine 
for  itself  in  the  consideration  of  the  whole  record,  but  which 
the  jury  should  be  permitted  to  pass  upon,  when  the  case  is 
submitted  to  them  uninfluenced  by  the  opinion  of  this  or  the 
circuit  court. 

We  do  not  care  to  enter  upon  the  wide  field  of  inquiry  to 
which  we  are  invited  by  the  briefs  of  counsel  as  to  the  rulings 
of  various  courts  of  last  resort  upon  questions  of  liability  of 
telegraph  companies  for  failing  to  transmit  correctly  and 
deliver  promptly  the  messages  involved  in  those  cases  and 
the  damages  to  be  recovered  for  such  neglect. 

There  is  some  apparent  conflict  in  the  cases,  but  they  are 
quite  dissimilar  in  their  facts,  and  we  find  no  occasion  now  to 
attempt  their  discussion  for  the  purpose  of  ascertaining  the 
limits  and  boundaries  of  duty  and  liability  in  kindred  cases. 

It  may  not,  however,  be  amiss  to  refer  to  Tyler  v.  Ulman, 
60  III.  421,  as  settling  some  of  these  questions  and  to  add  that 
as  the  prime  object  of  the  telegraph  is  to  send  intelligence 
quickly,  it  is  to  be  presumed  that  any  message  of  a  business 
nature  should  be  transmitted  and  delivered  as  promptly  as 
the  circumstances  will  permit.  Such  is  the  scope  of  the  un- 
dertaking, otherwise  it  might  as  well  be  sent  by  another  and 
a  cheaper  agency. 

In   the  present  condition  of  society  it  is  not  only  con- 
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venient  but  indispensable  to  transact  a  large  portion  of  most 
important  business  mattere  through  this  medium. 

The  telei^raph  company  holds  itself  out  to  the  public  as 
ready  and  able  to  perform  such  a  service,  and  accepts  the 
money  of  its  patrons  therefor.  It  is  but  reasonable  to  hold  it 
strictly  accountable  for  negligence  and  responsible  for  all 
damages  necessarily  and  directly  caused  by  such  neglect  in 
all  cases  where  it  knows  or  may  be  fafrly  presumed  to  know 
that  important  interests  are  involved  and  that  prompt  service 
is  therefore  necessary. 

The  third  point  urged  is  as  to  the  ruling  of  the  circuit 
court  in  giving  and  refusing  instructions.  At  the  instance  of 
the  defendant  the  court  gave  the  following: 

8.  "Although  the  jury  may  believe  from  the  evidence 
that  the  defendant  was  guilty  of  negligence  in  failing  to  de- 
liver the  message  in  time  to  prevent  the  sale,  yet,  if  the  jury 
further  believe  from  the  evidence  that  the  plaintiiF  was  guilty 
of  negligence  in  delaying  the  sending  of  the  message  from 
St.  Louijs  until  9:35  a.  m.  of  the  day  of  the  sale,  and  that  tlie 
negligence  of  the  defendant  in  failing  to  deliver  said  message 
as  aforesaid  was  slight  in  comparison  with  the  negligence  of 
plaintiff  in  delaying  the  sending  of  said  message  as  aforesaid, 
then  the  law  is  that  the  plaintiff  can  not  recover;  and  the 
jury  must  find  for  the  defendant,"  and  refused  the  following, 
asked  by  plaintiff: 

10.  "The  jury  are  not  called  upon  to  determine  whether 
or  not  plaintiff  could  have  prevented  the  sale  of  the  property 
in  question  by  sending  his  message  sooner.  The  question  on 
this  branch  of  the  case  is  whether  defendant  forwarded  and 
delivered  said  message  with  due  diligence  and  speed  (under 
the  circumstances  of  this  case),  after  the  message  had  been 
furnished  for  transmission.  The  liability  of  defendant  de- 
pends on  whether  it  performed  its  duty  according  to  law,  and 
if  it  failed  in  this  respect  and  damages  resulted  to  plaintiff, 
then  defendant  is  liable." 

It  will  be  seen  that  the  court  thus  advised  the  jury  that  the 
delay  of  the  plaintiff  in  sending  the  message  might  be  re- 
garded as  such  negligence  as  would  constitute  a  defense  if  the 
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negligence  of  the  defendant  was  slight  in  comparison.  We 
are  unable  to  see  upon  what  legal  ground  the  defendant  can 
raise  a  question  of  this  sort. 

The  relation  of  the  parties  to  this  suit  had  its  inception  in 
the  contract  bj  which  the  defendant  undertook,  for  the  price 
paid,  to  transmit  this  message.  The  defendant  had  no  inter- 
est in  the  previous  conduct  of  the  plaintiflF,  nor  had  the 
plaintiff  been  under  any  duty  or  obligation  to  the  defendant; 
nor  was  his  previous  negligence  in  attending  to  his  own 
affairs  a  matter  of  which  defendant  could  complain.  His 
necessities,  no  matter  how  produced,  led  him  to  apply,  at  the 
time  stated,  to  the  defendant  to  transmit  this  message,  and 
for  the  price  paid,  the  defendant  agreed  to  do  so,  and  bound 
itself  by  the  undertaking  to  use  due  diligence  therein.  It 
did  not  undertake  that  the  plaintiff  should  derive  any  partic- 
ular advantage  by  reason  of  the  proper  performance  of  its 
duty;  all  it  need  to  do  is  to  show  that  it  did  use  the  measure 
of  diligence  called  for  by  the  nature  of  the  undertaking. 

If  it  has  done  this  it  is  not  liable. 

Now,  in  settling  the  question  as  to  whether  the  obligation 
has  been  performed,  how  is  it  possible  that  the  previous  neg- 
ligence and  carelessness  of  the  plaintiff,  his  delay  in  sending 
the  message,  can  be  involved?  How  has  that  contributed  in 
any  way  to  produce  the  negligent  act  of  defendant  which  is 
complained  of? 

Had  he  made  a  mistake  in  the  name  or  direction  or  in  the 
language  of  the  message  which,  by  any  fair  process  of  reason- 
ing, could  be  said  to  have  produced  or  tended  to  produce  the 
alleged  default,  then  the  doctrine  of  contributory  negligence 
might  be  applied.  But  there  is  no  case  for  its  application 
here.  As  well  might  the  defendant  set  up  the  negligence  or 
misfortune  of  plaintiff  in  not  paying  the  debt  when  due, 
thus  obviating  all 'necessity  for  the  sale.  Had  not  this  mis- 
fortune or  negligence  existed  he  would  have  had  no  occasion 
whatever  to  employ  the  services  of  defendants.  He  might 
have  sent  the  funds  in  due  season,  and  conducted  the  cor- 
respondence by  mail  without  invoking  the  aid  of  the  tele- 
graph. 
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We  are  of  opinion  the  circait  court  erred  in  giving  the 
third  instruction  asked  by  defendant,  and  in  refusing  the 
tanth  asked  bj  plaintiff.  The  fourth  point  raised  by  the  ap- 
pellant relates  merely  to  the  qnedtions  of  fact  involved  in  the 
case.  These  we  do  not  desire  to  decide  at  this  time.  Thej 
are  to  be  passed  upon  by  another  jury,  and  we  shall  not  now- 
express  any  opinion  thereon.  For  the  error  above  indicated 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Henry  Voge  et  al. 

V. 

Charles  F.  Breed  et  al. 

1.  Estoppel  BY  judoxbnt. — Where  it  is  sought  to  apply  the  estoppel 
of  a  judprment  rendered  upon  one  cause  of  action  to  matters  arising  in  a 
suit  upon  a  different  cause  of  action,  the  inquiry  must  always  be  as  to  the 
point  or  question  actually  litigated  or  determined.  The  former  verdict  is 
conclusive  only  as  to  facts  directly  and  distinctly  put  in  issue,  and  the  find- 
ing of  which  are  necessary  to  uphold  the  judgment;  it  is  not  conclusive  as 
to  facts  which  may  be  in  controversy,  but  which  rest  in  evidence  and  ai'e 
purely  collateral. 

2.  Ascertaining  what  has  been  decided. — In  ascertain-'ng  what 
has  been  decided,  the  actual  judgment  of  the  court  must  be  consulted  rather 
than  the  reasons  urged  in  its  support 

3.  Estoppel  by  conduct. — Where  an  act  is  done  or  a  statement  made 
by  a  party  which  can  not  be  contradicted  or  contravened  without  fraud  on 
his  part  and  injury  to  others  whose  conduct  has  been  influenced  by  the  act 
or  statement,  the  character  of  an  estoppel  will  attach  to  what  would 
otherwise  be  mere  matter  of  evidence,  and  the  party  will  be  concluded  from 
denying  and  disproving  it. 

4.  Judgment  in  replevin — Upon  what  points  conclusive — ^Estop- 
pel.— Appellants  agreed  to  take  the  wheat  in  appellees'  elevator,  the 
quantity  of  which  was  represented  by  appellees,  both  by  letter  and  orally, 
to  be  two  carloads,  and  $500  was  advanced  by  appellants.  That  night 
the  elevator  burned  down.  The  next  day  appellants  demanded  a  return  of 
their  money  or  the  wheat.  Appellees  were  unable  to  pay,  and  pointing  to  a 
pile  of  wheat  only  partially  burned,  said,  **  Your  money  is  in  that  piie  of  wheat 
there.''  Appellants  brought  an  action  of  replevin  and  obtainod  a  judgr- 
ment  establishing  their  right  to  the  pile  of  wheat.    Appellees  now  bring 
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this  suit  to  recover  the  value  of  all  the  wheat  in  the  elevator,  alleging  that 
there  were  foar  instead  of  two  car  loads;  that  in  their  business  intercourse 
with  appellants  they  were  in  the  habit  of  overloading  the  cars,  and  when 
they  represented  the  quantity  to  be  two  car  loads  they  meant  such  loads  as 
they  had  been  sending  appellants.  Held,  that  the  judgment  in  the  replevin 
suit  is  binding  and  conclusive  upon  the  parties  as  to  the  ownership  of  the 
wheat;  but  that  the  amount  of  the  wheat  in  the  elevator  was  not  necessarily 
or  directly  in  issue  in  such  proceeding,  and  the  judgment  is  not  binding  as 
to  such  question;  that  appellees  are  estopped  by  their  conduct  from  setting 
up  that  there  were  four  car  loads. 

Error  to  the  Circuit  Court  of  Madison  county;  the  5on. 
William  H.  Snydeb,  Judge,  presiding.     Opinion  filed  April 

18,  1884. 

Messrs.  Metcalf  &  Bradshaw,  for  plaintiffs  in  error;  as  to 
Tea  adjudicata^  cited  Bigelow  on  Estoppel,  27,  37. 

As  to  estoppel:  International  Bank  v.  Bowen,  80  111.  541; 
Young  V.  Foute,  43  111.  33;  Moser  v.  Kreigh,  49  111.  84; 
Kinnear  v.  Mackey,  85  111.  96;  Ball  v.  Hooten,  85  111.  165. 

Messrs.  Hapfy  &  Travous,  for  defendants  in  error;  that  a 
judgment  is  conclusive  upon  every  matter  actually  and  neces- 
sarily decided  in  the  former  suit,  cited  Freeman  on  Judg- 
ments, §§  253,  256,257;  Hanna  v.  Reed,  102  III.  597;  2 
Smith's  Leading  Cas.  4th  Am.  ed.  572. 

Wall,  P.  J.  This  suit  was  brought  by  the  appellees 
against  the  appellants  to  recover  the  value  of  2,202  bushels  of 
wheat. 

It  appears  from  the  evidence  that  appellees  were  operating 
a  grain  elevator  at  Worden,  and  that  appellants  were  opera- 
ting a  flouring  mill  at  Staunton.  The  two  towns  were  on  the 
same  railroad  and  about  six  miles  apart. 

In  October,  1882,  the  parties  entered  in  to  an  arrangement  by 
which  appellees  were  to  buy  wheat  for  appellants  at  a  price 
four  cents  below  the  St.  Louis  market.  By  this  arrange- 
ment the  appellants  were  to  advance  money  from  time  to 
time,  the  grade  of  wheat  was  to  be  equal  to  No.  2,  St.  Louis 
market,  and  to  be  subject  to  the  inspection  of  appellants  at 
Staunton.     The  grain  was  to  be  put  upon  the  cars  at  Wurdeu 
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at  the  expense  of  appellees,  but  did  not  become  the  property 
of  appellants  an  til  inspected  by  them  at  Staunton.  Appellees 
were  to  report  whenever  they  had  a  car  load  on  hand. 

On  the  13th  of  February,  1883,  appellees  wrote  to  appellants 
that  they  had  two  car  loads  on  hand  which  they  could  take 
or  not  as  they  liked.  Prior  to  this  time  appellants  had  be- 
come tired  of  the  arrangement  on  account  of  the  speculative 
condition  of  the  market,  and  had  indicated  that  they  would 
pay  only  at  the  rate  of  six  cents  below  the  St.  Louis  market, 
and  in  this  letter  of  the  13th  of  February  appellees  requested 
appellants  to  state  the  price  they  would  pay  if  they  would 
take  the  wheat,  and  added  that  they  would  not  buy  at  six 
cents  under  St.  Louis  prices. 

On  this  day  Townsend,  one  of  the  appellants,  went  to  Wor- 
den,  and  had  an  interview  with  Charles  F.  Breed,  one  of  the 
appellees,  and  agreed  to  take  the  wheat  then  in  the  elevator 
which  was  stated  by  Breed  to  be  two  car  loads  in  quantit}', 
and  advanced  him  $500  on  account^  there  then  being  a 
small  balance  of  about  $37  due  appellants  on  the  former 
transactions. 

It  seems  to  have  been  clearly  understood  that  there  was 
to  be  no  further  buying  under  the  old  arrangement,  but  that 
t  .e  amount  then  on  hand  would  be  taken;  and  though  it  was 
represented  both  by  the  letter  above  referred  to  and  by  Breed 
at  the  time,  that  there  were  two  car  loads  of  it,  nothing  was 
said  as  to  the  exact  price  to  be  paid.  That  pight  the  elevator 
burned  down.  The  next  day  appellants  called  upon  the  ap- 
pellees for  a  return  of  their  money  or  the  wheat.  The  appel- 
lees were  unable  to  pay  and  declined  to  do  anything,  sa^^ng 
"your  money  is  in  that  pile  of  wheat  there,"  pointing  to  a 
quantity  of  wheat  partially  burned  which  had  been  saved 
from  the  fire.  Thereupon  the  appellants  brought  an  action  of 
replevin  for  the  pile  of  wheat,  and  upon  a  trial  in  the  circuit 
couit  obtained  a  judgment  establishing  their  right  to  it,  sold 
it  and  gave  appellees  credit  for  the  proceeds.  Now  the  appel- 
lees bring  this  suit  against  the  appellants  to  recover  the  value 
of  all  the  wheat  there  was  in  the  elevator  which  they  have 
ascertained,  as  they  allege,  amounted  to  2,202  bushels. 
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The  case  was  tried  by  the  court  without  a  jury  by  consent, 
resulting  in  a  judgment  in  favor  of  plaintiffs  for  the  amount 
claimed,  less  $537,  due  appellants  for  money  advanced. 

It  is  urged  by  the  appellees  that  the  judgment  in  the  re- 
plevin case  must  effectually  estop  the  appellants  from  deny- 
ing that  they  bought  all  the  wheat  in  the  elevator,  and  that  it 
was  their  property  at  the  time  of  the  iSre.  On  the  other  hand, 
the  appellants  urge  that  the  appellees  are  estopped  by  their 
letter  of  February  13th,  and  their  statements  made  orally  the 
same  day,  from  claiming  that  there  were  more  than  two  car 
loads  of  the  wheat,  and  that  whatever  there  was,  it  was  not  at 
the  risk  of  the  appellants  when  burned.  It  appears  that  a  car 
load  of  wheat  was  ordinarily  from  375  to  475  bushels,  but 
that  these  parties  had  been  overloading,  without  the  knowl- 
edge of  the  railroad  company,  at  the  instance  of  appellants, 
and  that  one  car  had  contained  745  bushels;  and  upon  this 
point  Charles  F.  Breed  says  that  he  put  in  all  the  cars  would 
hold  if  they  would  bear  it,  and  that  when  he  wrote  the  appel- 
lants that  there  were  about  two  car  loads,  he  meant  loads  such 
as  he  had  been  sending  them,  up  near  the  highest,  from  six 
to  seven  hundred  bushels* to  the  car.  Townsend  says  that  a 
3ar  load  is  about  twenty-eight  or  thirty  thousand  pounds,  and 
that  the  average  weight  of  loads  shipped  to  them  by  appellants 
was  about  thirty  thousand^  pounds— five  hundred  bushels. 

The  replevin  case  was  no  doubt  determined  in  favor  of  the 
appellants  upon  the  ground  that  they  were  the  owners  of  the 
wheat  replevied  at  the  time  of  the  fire,  and  this  must  have 
been  predicated  upon  the  theory  that  the  transaction  on  the 
13th  of  February  was,  in  substance,  a  sale  by  appellees  to  ap- 
pellants of  all  the  wheat  then  in  the  elevator,  and  to  this  ex- 
tent it  is  quite  clear,  we  think,  the  adjudication  in  that  case  is 
binding  and  conclusive  upon  the  parties  in  this  case;  but  the 
question  is,  whether  the  amount  of  wheat  in  the  elevator  was 
conclusively  determined  in  the  former  proceeding  and  whether 
the  appellees  are  not  estopped  by  their  conduct  from  now 
claiming  that  there  were  more  than  two  car  loads.  A  judg- 
ment or  decree  necessarily  affirming  the  existence  of  any  fact 
is  conclusive  upon  the  parties  whenever  the  existence  of  that 
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fact  is  again  in  issue,  not  only  when  the  subject-matter  is  the 
same,  but  when  tlie  point  comes  incidentally  in  question  in 
relation  to  a  different  matter  in  the  same  or  any  other  court, 
except  on  appeal  or  writ  of  error  or  some  other  proceeding 
provided  for  its  revision.  When  the  former  cause  of  action 
and  the  present  are  the  same,  the  former  judgment  estops  not 
only  as  to  every  ^i^und  which  was  actually  presented  as  a  basis 
of  recovery  or  defense,  but  also  as  to  every  ground  which  might 
have  been  presented;  but  where  it  is  sought  to  apply  the  es- 
toppel of  a  judgment  rendered  upon  one  cause  of  action  to 
matters  arising  in  a  suit  upon  a  different  cause  of  action,  the 
inquiry  must  always  be  as  to  the  point  or  question  actually 
litigated  or  determined  in  the  original  action,  not  what  might 
have  been  thus  litigated  or  determined.  The  former  verdict 
is  conclusive  only  as  to  facts  directly  and[distinctly  put  in  issue, 
and  the  finding  of  which  are  necessary  to  uphold  the  judg- 
ment. The  doctrine  of  estoppel  is  restricted  to  facts  directly 
in  issue,  and  does  not  extend  to  facts  which  may  be  in  contro- 
versy, but  which  rest  in  evidence  and  are  purely  collateral.  A 
fact  or  matter  in  issue  is  that  upon  which  plaintiff  proceeds  by 
his  action,  and  which  the  defendant  controverts  by  his  plead- 
ings, while  collateral  facts  are  such  as  are  offered  in  evidence 
to  establish  the  matter  or  facts  in  issue.  Freeman  on  Judg- 
ments, Ch.  12. 

The  case  of  Campbell  v.  Gonsalus,  25  N.  Y.  613,  well  illus- 
trates the  proposition  last  above  stated.  In  that  case  the  pro> 
ceeding  was  to  foreclose  a  mortgage  executed  by  the  defend- 
ant to  the  assignor  of  the  plaintiff,  and  the  plaintiff  insisted 
that  the  amount  due  upon  the  mortgage  had  been  conclu- 
sively adjudged  by  the  determination  of  certain  previous  ac- 
tions which  had  been  brought  by  the  morfgagor  against  the 
mortgagee  for  the  purpose  of  having  the  mortgage  declared 
satisfied,  on  the  groimd  that  the  debt  had  been  paid.  Those 
actions  had  been  decided  against  the  mor.'^gagor  upon  the  re- 
port of  the  referees,  who  found  and  so  reported  that  there  was 
still  due  and  unpaid  upon  the  mortgage  the  sum  of  $2,754.88. 

The  question  then  was  whether  the  mortgagor  was  estopped 
by  the  proceedings  and  judgment  in  his  prior  actions,  from 
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contesting  the  amount  found  dne  in  those  actions,  and  it  was 
decided  that  he  was  not  so  estopped,  for  thei  reason  that  while 
the  amount  due  might  have  been  and  was  the  subject  of 
contest  in  the  former  proceedings,  it  was  so  as  a  collateral 
and  incidental  matter-  merely,  the  substantial  issue  being 
whether  there  was  anything  due,  not  how  much;  the  court  say- 
ing in  conclusion  that  it  appears  from  the  authorities  cited 
that  the  principle  of  res  adjvdicata  does  not  apply  to  matters 
arising  incidentally  or  collaterally. 

Applying  this  rule  to  the  case  at  bar,  we  think  it  is  a  fair 
and  legitimate  conclusion  that  in  the  replevin  suit  the  amount 
of  wheat  in  the  elevator  was  not  necessarily  or  directly  in 
issue;  and  while  there  was  some  evidence  in  regard  to  it, 
it  was  purely  incidental  and  collateral  to  the  main  inquiry, 
the  real  issue  in  the  case,  which  was  as  to  the  ownership  of 
the  wheat  not  consumed  and  which  was  lying  in  the  pile  after 
the  fire. 

There  was  no  controversy  as  to  the  amount,  for  the  "pile," 
whatever  it  contained,  was  by  the  pleadings  the  property  of 
either  the  plaintiffs  or  defendants  in  that  case.  We  look  in 
vain  for  any  allegation  or  issue  necessarily  involving  the  num- 
ber of  bushels  in  the  elevator  at  the  time  of  the  fire.  The 
affidavit  as  well  as  the  declaration  in  replevin  claimed  under  a 
videlicet  "eleven  hundred  bushels  of  wheat  recently  damaged 
by  fire,  of  the  value  of  about  five  hundred  dollars";  and  it  ap- 
l^eared  that  the  wheat  actually  replevied  amounted  to  1,018 
bushels — about  two  car  loads;  but  we  are  unable  to  perceive 
in  what  way  it  could  have  been  judicially  determined  that  the 
plaintiffs  in  the  suit  had  2,202  bushels  of  wheat  in  the  elevator 
at  the  time  of  the  fire.  It  was  not  important  to  know  how 
much  there  was,  nor  was  it  necessary  to  know  how  much  either 
party  should  be  permitted  to  allege  was   then  in  the  elevator 

It  is  urged  by  counsel,  however,  that  this  was  determined 
because  the  court  held  certain  propositions  of  law  which  are 
set  out  in  the  record,  to  the  effect  that  unless  the  plaintiffs  in 
that  suit  owned  all  the  wheat  in  the  elevator  they  could  not 
recover.  We  see  nothing  in  this  to  strengthen  the  position 
assumed.    These  propositions  do  not  assume  that  there  was 
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any  certain  definite  qnautitj,  only  that  there  was  more  than 
eleven  hundred  bushels. 

The  case  was  tried  by  the  court  without  a  jury,  and  under 
our  practice  these  propositions  were  presented  for  the  pur- 
pose of  enabling  the  parties  to  obtain  a  review  of  the  judg- 
ment of  the  circuit  court,  upon  its  rulings  as  to  the  law  of  the 
case.  We  see  nothing  objectionable  in  the  propositions,  but 
we  are  not  called  upon  to  i-eview  them;  and  whether  they  are 
correct  or  not,  applicable  or  not,  their  consideration  can  throw 
uo  light  upon  the  question  as  to  what  was  conclusively  adju- 
dicated in  the  case.  In  ascertaining  what  has  been  decided,  the 
actual  judgment  of  the  court  must  be  consulted  rather  than 
the  reasons  urged  in  its  support.  Freeman  on  Judgments, 
Sec.  258.  In  any  aspect  of  the  matter  we  think  the  estoppel 
of  this  judgment  can  go  no  further  than  to  the  point  that  the 
appellants  bought  all  the  wheat  in  the  elevator,  or  all  that  the 
appellees  should  be  permitted  to  urge  was  there  on  the  13th 
of  February;  and  this  brings  us  to  consider  whether  the  ap- 
pellees are  estopped  by  tlieir  conduct  to  say  there  was  more 
than  two  car  loads.  The  rule  is  familiar,  that  wliere  an  act  is 
done  or  a  statement  made  by  a  party  which  can  not  be  contra- 
dicted or  contravened  without  fraud  on  his  part  and  injury 
to  others  whose  conduct  has  been  influenced  by  the  act  or 
statement,  the  character  of  an  estoppel  will  attach  to  what 
would  otherwise  be  mere  matter  of  evidence,  and  the  party 
will  be  concluded  from  denying  or  disproving  it  Inter- 
national Bank  of  Chicago  v.  Bowen,  80  111.  64L 

Aside  from  the  peculiar  features  of  the  case  which  tend  to 
raise  some  doubt  as  to  the  good  faith  of  the  claim  that  there 
was  twice  as  much  wheat  in  the  elevator  as  was  then  rep- 
resented, we  think  that  it  would  work  injustice  to  permit 
the  appellees  to  set  up  their  present  claim. 

It  is  fair  to  presume  the  appellants  would  never  have 
placed  themselves  in  their  present  attitude  had  they  sup- 
posed there  were  four  car  loads  instead  of  two  in  the  elevator. 
Appellees,  after  learning  that  they  would  no  longer  pay  the 
old  rate  of  four  cents  below  the  8t  Louis  market,  wrote  them 
that  they  had  two  car  loads  which  they  could  take  or  not,  just 
as  they  pleased,  and  asked  what  price  they  would  pay. 
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When  Townsend  came  there  the  same  day,  Breed  repeated 
the  same  thing  in  substance — that  there  were  about  two  car 
loads.  After  the  fire,  when  these  men  met,  the  appellants 
wanting  their  money  back  or  the  wheat,  there  was  no  intima- 
tion that  the  appellants  would  expect  them  to  pay  for  2,202 
bushels;  indeed,  they  say  now  they  did  not  know  how  much 
they  had. 

Having  made  a  representation  with  regard  to  so  important 
a  matter,  upon  which  the  other  party  must  be  presumed  to 
have  acted,  it  is  but  reasonable  and  just  that  they  should  be 
held  to  the  consequences. 

Suppose  the  elevator  had  not  burned,  and  the  appellants 
had  been  notified  that  there  were  four  car  loads  instead  of  two, 
as  they  supposed;  would  it  be  doubtful  that  they  could  have 
declined  to  pay  for  more  than  they  had  bought?  And  docs  it 
change  the  matter  in  principle  or  in  substance  that  they  as- 
serted their  claim  to  what  was  left,  in  ignorance  of  the  fact  as 
to  what  was  the  real  quantity  on  hand  when  they  purchased? 
Had  they  known  that  there  had  been  a  misrepresentation  of 
the  quantity,  they  would  have  been  warranted  in  refusing  to 
stand  by  the  purchase,  and  might  have  required  the  return 
of  the  money  advanced  by  them.  Nor  is  it  material  to  de- 
termine whether  the  misrepresentation  was  intentional  or  not, 
since  the  result  'would  be  the  same,  so  far  as  the  right  of  ap- 
pellants to  rely  upon  the  statement  is  concerned. 

As  the  judgment  is  for  the  full  amount  which  appellees 
now  insist  was  in  the  elevator,  and  which  is  about  double  the 
quantity  represented  by  them,  we  are  of  the  opinion  it  is  er- 
roneous. 

It  is  therefore  reversed  and  the  cause  remanded, 

Eeversed  and  remanded. 
Vol.  xnr.   » 
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Samuel  S.  Hake,  use,  etc. 

1.  Contract  fob  behefit  of  a  thibd  person  —  Statute  of 
Frauds. — ^Where  one  enters  into  a  simple  contract  with  another  for  the 
benefit  of  a  third,  such  third  person  may  maintain  an  action  and  snch 
contract  is  not  within  the  Statute  of  Frauds. 

2.  Novation. — In  novation  the  debtor  does  not  undertake  to  pay  the 
debt  of  another  but  contracts  an  entirely  new  debt  of  his  own,  the  consider- 
ation of  which  is  the  absolute  discharge  of  the  old  debt.  Consequentiy  the 
new  debt  is  not  within  the  provisions  of  the  Statute  of  Frauds  relating  to 
the  promise  to  pay  the  debt  of  another. 

3.  Joint  debtors— Release  by  novation. —  Where  appellant  was 
treated  on  all  hands  and  by  common  consent  as  the  real  and  sole  lessee,  and 
F.  was  connected  with  the  lease,  only  nominally.  Held,  that  even  if  F. 
should  be  considered  as  a  joint  debtor  with  appellant,  yet  as  appellant  by  the 
novation  was  in  fact  released,  the  legal  effect  would  be  to  release  his  co- 
debtor. 

4.  Practice— Time  to  make  objection. —  Where  certain  evidence 
was  admitted  on  the  trial  without  objection,  it  was  too  late  to  make  objec- 
tion for  the  first  time  in  the  appellate  court 

Ebbob  to  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
William  H.  Snydeb,  Judge,  presiding.  Opinion  filed  April 
18,  1884. 

Mr.  W.  P.  Launtz,  for  plaintiff  in  error;  that  the  Statute 
of  Frauds  is  a  personal  defense  and  only  available  to  the  party 
who  desires  to  repudiate  his  own  promise,  cited  Browne  on 
the  Statute  of  Frauds,  §§128-135;  McCoy  v.  Williams,  1 
Gilm.  584;  Mitchell  v.  King,  77  111.  462. 

If  the  promise  is  in  the  nature  of  an  original  undertaking 
to  pay  a  debt  to  a  third  party,  and  is  founded  on  a  valuable 
consideration  received  by  the  promisor  himself,  it  is  not  within 
the  provisions  of  the  statute:  Kunde  v.  Runde,  59  HI.  98; 
Meyer  v.  Hartman,  72  111.  442;  Walden  v.  Karr,  88  111.  49; 
Insurance  Co.  v.  Olcott,  97  111.  439;  Borchsenius  v.  CanuU 
son,  100  111.  82;  Bristow  v.  Lane,  21  111.  194;  Rabbermun  v. 
Wiskarap,  64  111.  179;  Wilson  v.  Bevans,  58  111.  232;  Eddy 
V.  Roberts,  17  HI.  605. 
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Mr.  R.  F.  WiNGATE,  for  defendant  in  error;  that  even  if  the 
defense  was  true,  it  could  not  avail  plaintiff,  for  it  is  founded 
upon  matter  in  confession  and  avoidance  and  should  have  been 
specially  pleaded,  cited  2  Ohitty  on  Pleading,  14th  Am.  ed. 
276. 

"Wall,  P.  J.  This  was  an  action  of  assumpsit  by  Hake 
against  Struble  and  Frederick  to  recover  two  installments  of 
rent  due  upon  a  lease.  Service  was  had  upon  Struble  alone, 
and  the  case  proceeded  without  further  notice  of  Frederick,  re- 
sulting in  a  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  $1,675.05  and  costs.  The  defendant  Struble  plead 
non  assumpsit,  and  the  case  was  tried  by  the  court  without  a 
jury,  by  consent.  It  appears  from  the  evidence  that  the  lease 
mentioned  in  the  declaration  was  duly  executed  by  the  plaintiff 
to  Struble  and  Frederick,  covering  certain  premises  in  the  city 
of  East  St.  Louis,  which  together  with  another  parcel  leased 
from  the  Wiggins  Ferry  Co.,  was  occupied  by  the  lessee  as  a 
stock  yard. 

The  co-defendant,  Frederick,  seems  to  have"dropped  out  of 
the  arrangement  very  soon  after  the  lease  was  made,  and 
Struble,  who  furnished  all  the  money  to  make  the  improve- 
ments, and  who  was  treated  and  acted  as  the  sole  lessee, 
placed  the  management  of  the  business  in  the  hands  of  one 
Oox,  as  his  agent^ 

The  business  was  conducted  by  the  agent,  Cox,  for  some 
time,  he  paying  the  rents  to  Hake,  and  reporting  to  Struble, 
who  lived  in  New  York. 

Finally,  the  rent,  being  in  arrears  for  two  quarters,  the  lease 
was  declared  forfeited  by  Hake,  notice  having  been  given  to 
Cox,  as  agent,  and  the  stock  yards  were  thereafter  managed 
in  the  joint  interest  of  Hake  and  Cox.; 

It  is  stated  by  one.  of  the  witnesses  that  the  Ferry  Co.  lease 
was  forfeited  also,  but  the  particulars  as  to  this  are  not  given. 

Some  time  afterward  Struble  came  to  East  St.  Louis,  and 
an  effort  was  made  to  settle  matters  of  difference  between  him 
and  Cox  and  Hake. 

Struble  insisted  that  his  interests  had  not  been  properly 
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cared  for  by  his  agent;  that  he  was  not  aware  that  the  rent  was 
unpaid  or  the  lease  forfeited,  and  that  he  had  still  a  claim  npoii 
the  property,  covered  by  Hake's  lease  as  well  as  that  of  the 
Wiggins  Ferry  Co.,  on  account  of  the  improvements,  whicli 
had  cost  him  a  large  sum  of  money;  and  at  a  meeting  between 
him  and  Cox  and  Hake,  these  matters  were  the  subject  of  an 
extended  discussion.  Cox  claimed  a  balance  from  Struble  for 
salary,  etc.,  and  Hake  was  claiming  the  rent.  Struble  had 
some  accounts  against  Cox,  and  at  this  meeting  it  was  finally 
agreed  between  the  three  men  that  Cox  should  pay  the  rent  to 
Hake,  and  that  Struble  should  be  released  therefrom,  Struble 
allowing  Cox  certain  credits  on  account  and  surrendering  all  his 
claim  upon  the  leased  premises  and  the  improvements,  giving 
Hake  peaceable  possession  of  all  the  yards  and  buildings  cov- 
ered by  both  leases.  Hake  was  perfectly  agreed  to  this  arrange- 
ment, and  released  Struble,  taking  Cox  in  his  place,  upon  the 
consideration  of  getting  a  complete  surrender  of  the  whole 
premises,  and,  as  stated  by  one  of  the  witnesses,  ^'  thought  he 
was  pretty  largely  benefited." 

This  occurred  in  1875.  Struble  went  back  to  New  York; 
Cox  went  east  a  short  time  afterward  and  died,  and  in  1880, 
Hake  brought  this  suit.  It  appears  from  the  bill  of  excep- 
tions that  the  trial  court  '^  found  as  a  matter  of  fact  that  Hake, 
Struble  and  Cox  verbally  agreed  that  Cox  should  assume  this 
indebtedness  to  Hake,  and  Struble  be  discharged  therefrom, 
and  as  a  matter  of  law  that  the  a;>reement  was  void  under 
the  Statute  of  Frauds  and  presented  no  defense  to  the  action." 
It  does  not  appear  that  this  proposition  of  law  was  asked  by 
the  plaintiff  and  held  by  the  court  in  the  manner  prescribed 
by  the  Practice  Act  (Sec.  42,  Ch.  110),  but  it  is  manifest  this 
was  the  theory  upon  which  the  case  was  decided,  and  unless 
this  view  is  correct  the  judgment  was  erroneous.  It  has  been 
repeatedly  held  in  this  State,  following  numerous  precedents, 
that  where  one  enters  into  a  simple  contract  with  another  for 
the  benefit  of  a  third,  such  third  person  may  maintain  an 
r  action,  and  such  contract  is  not  within  the  Statute  of  Frauds: 
Eddy  v.  Roberts,  17111.  505;  Brown  v.  Strait,  19  111.88; 
Bristow  V.  Lane,  21  111.  194;  Wilson  v.  Bevans,  58  111.  232; 
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Walden  v.  Karr,  88  111.  49;  Borchsenius  v.  Canutson,  100 
111.  82. 

In  cases  of  this  kind  the  promise  is  usually  based  upon 
<  some  consideration  moving  from  the  party  to  whom  it  is 
made,  such  as  the  sale  or  transfer  of  property,  the  dischajge 
of  a  lien  and  the  like,  and  is  regarded  as  an  original  uncM- 
'taking  the  effect  of  which  is  to  pay  the  debt  of  the  promisor, 
'though  it  may  incidentally  result  in  discharging  the  debt  of 
another.  There  is  another  class  of  cases  to  which  the  case 
at  bar  more  nearly  belongs,  involving  a  transaction  whereby  a 
debtor  is  discharged  i'rom  his  liability  to  his  original  creditor 
by  contracting  a  new  obligation  in  favor  of  a  new  creditor 
by  order  of  his  original  creditor.  To  this  transaction  the 
term  novation  is  applied.  In  such  a  case  the  debtor  does  not 
undertake  to  pay  the  debt  of  another  but  contracts  an  entirely 
new  debt  of  his  own,  the  consideration  of  which  is  the  abso- 
lute  discharge  of  the  old  debt.  Consequently  the  new  debt 
is  not  within  the  provisions  of  the  Statute  of  Frauds  relating 
to  the  promise  to  pay  the  debt  of  another.  1  Parsons  on 
Contracts,  Ch.  13;  Ennde  v.  Rnnde,  59  111.  98.  "^^ 

The  subject  as  discussed  in  the  treatise  of  Browne  on  the 
Statute  of  Frauds,  §§  165,  166,  193,  194,  and  it  is  stated  that 
it  is  now  settled  by  authority  in  Eiigland  and  America,  that 
if  by  the  arrangement  the  original  debtor  is  discharged,  the 
defendant's  promise  is  good  without  writing;  it  clearly  raises 
.in  such  case  an  original  and  absolute,  not  a  contingent  and 
collateral,  liability. 

Tlie  present  case  is  controlled  by  the  authorities  cited.  By 
mutual  consent  Cox  received  a  credit  in  his  account  with 
Struble  in  consideration  that  he  should  pay  the  debt  to  Hake. 
Hake  might  have  availed  himself  of  this  arrangement  and 
might  have  maintained  an  aclion  upon  it  even  if  he  had  not 
been  present  at  the  time;  but  he  was  present,  assented  to 
it  and  distinctly  agreed  to  discharge  Struble  and  accept  Cox 
in  his  stead,  receiving  therefor  the  valuable  consideration  of 
undisputed  possession  of  the  yards,  and  a  surrender  of  all 
improvements  remaining  on  his  own  land  and  that  of  the 
Wiggins  Ferry  Co. 
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This  transaction  effectnally  released  Struble  and  must  be 
regarded  as  a  complete  bar  to  the  present  suit 

Even  if  it  bo  supposed  Cox  could  interpose  the  Statute  of 
Frauds  there  is  no  presumption  that  he  would. 

Such  a  defense  is  personal  to  him  and  could  only  be  made 
by  him.  Browne  on  Statute  of  Frauds,  §§  128-135.  But  if  it 
were  unquestionable  that  the  assumption  by  Cox  was  worth- 
less and  would  so  turn  out,  yet  we  think  Hake  received  abun- 
dant legal  consideration  for  the  release.  Counsel  for  appel- 
lee says  in  his  brief  that  "unless  the  indebtedness  due  to 
Hake  by  Struble  and  Frederick  under  the  lease,  was  extin- 
guished under  the  facts  as  found  by  the  court,  such  assump- 
tion was  void,"  thus  apparently  resting  upon  the  point  that 
there  was  no  extinguishment  of  the  joint  liability  of  Struble 
and  Frederick.  As.has  already  been  stated,  Frederick,  though 
nominally  one  of  the  lessees,  withdrew  very  soon  after  the 
lease  was  made  and  took  no  actual  part  in  the  subsequent 
proceedings,  Struble  being  treated  on  all  hands  and  by  com- 
mon consent  as  the  real  and  sole  lessee,  and  we  are  unable  to 
see  why,  upon  such  a  state  of  facts,  the  nominal  connection  of 
Frederick  with  the  lease  at  the  beginning  would  be  regarded, 
as  at  all  important.  But  if  it  were  important  and  if  at  the 
time  of  this  arransrement  Frederick  should  be  considered  as  a 
joint  debtor  with  Struble,  yet,  as  Struble  was  in  fact  released, 
the  legal  effect  would  be  to  release  his  co-debtor,  Frederick. 

Counsel  further  insists  that  "even  if  the  defense  as  claimed 
was  true  in  fact  it  could  not  avail  the  plaintiff,  for  it  is 
founded  upon  matter  in  confession  and  should  have  been 
specially  pleaded." 

Without  stopping  to  inquire  whether  the  evidence  could 
have  been  admitted  under  the  plea  of  non  assumpsit  for  the 
reason  indicated  by  counsel,  it  Is  enough  to  say  that  no  such 
objection  was  urged  on  the  trial.  Had  the  plaintiff  made 
this  specific  objection  the  pleadings  might  have  been 
amended  if  deemed  necessary.  Such  an  objection  can  not  be 
made  for  the  first  time  in  an  appellate  court  I.  &-St.  L.  K. 
K.  Co.  V.  Estes,  96  111.  470. 

The  evidence  was  admitted  and  considered  by  the  trial 
court  and  the  case  was  decided  on  the  proof  thus  mada 
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For  the  reason  assigned  we  are  of  opinion  that  the  defense 
presented  was  a  perfect  answer  to  the  plaintiff's  alleged  cause 
of  action,  and  therefore  the  judgment  was  erroneous  and 
should  be  reversed. 

Heversed. 


John  M.  Wright 

V. 

John  E.  Comley. 

1.  GuABDiAK  AND  ward—Kbepino  DOWN  iNCUMBRANoas.— Where  a 
Sraordian,  without  an  order  of  court,  made  payment  from  the  income  and 
profits  of  his  ward's  estate  for  taxes,  interest  and  payment  on  the  mortgage 
debt,  and  these  payments  were  manifestly  for  the  benefit  of  the  ward,  and 
absolutely  essential  for  the  preservation  of  his  estate,  the  guardian  should  be 
allowed  these  items  in  his  settlement. 

2.  Powers  of  guabdian— Statute  of  "Guardiak  and  Ward."— 
While  the  above  power  is  not  one  of  the  powers  enumerated  in  our  statute 
as  vested  in  the  guardian,  yet  the  statute  of  *^  Guardian  and  Ward  "  was 
not  designed  as  a  complete  code,  and  except  as  therein  otherwise  provided, 
the  common  law  regulating  the  powers,  duties,  rights  and  liabilities  of 
guardians  is  left  in  force. 

3.  Duties  of  guardian  and  administrator. — Where  the  taxes  on 
the  bond  had  accrued  and  were  due  before  the  death  of  the  ward's  father 
and  were  not  paid  by  the  administrator,  it  was  proper  that  the  guardian 
should  pay  the  same,  for  the  taxes  and  mortgages  were  direct  and  immediate 
charges  and  liens  upon  the  realty,  and  that  was  vested  in  the  ward,  and 
upon  the  guardian  devolved  the  duty  of  its  care  and  management.  The 
administrator  is  not  bound  to  protect  the  real  estate  and  to  it  he  is  an  utter 
stranger.  % 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding.  Opinion  filed 
April  18,  1884. 

Mr.  H.  Clat  Horneb,  for  appellant;  that  the  guardian  not 
only  may  keep  down  interest  on  incumbrances  and  pay  off 
the  principal,  but  it  is  his  duty  to  do  so  without  any  order 
of  court,  cited  Chambers'  Chancery  Jur.  of  Infants,  529; 
Bingham  on  Infancy  and  Coverture^  173;  Schouler's  Domes- 
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tic  Relations,  467;  Ronald's  Heirs  v.  Barklcy,  1  Brock.  361; 
Palmer  v.  Dan  by,  1  Eq.  Ab.  Gases,  261;  Dennis  v.  Budd,  1 
Eq.  Ab.  Case,  261;  Earl  of  WiucheUea  v.  NorcHff,  1  Ver- 
non, 436;  Hooper  v.  Eyles,  1  Eq.  Ab.  Oases,  261;  Jennings  v. 
Look,  1  P.  Wm.  278;  Zoachand  Loyd's  Case,  2  Vernon,  192. 

In  these  accountings  the  county  court  has  chancery  juris- 
diction, and  is  governed  by  chancery  precedents  subject  to  stat- 
utory modifications:  Bond  v.  Lockwood,  83  111.  212;  In  re 
Steele,  65  111.  424. 

'' Maintenance,"  "Advancement"  and  "Easing  the  land 
from  incumbrance,"  are  classes  of  expenses  governed  by 
widely  different  rules  of  law:  Chambers  on  Infants,  529;  An- 
drews V.  Partington,  3  B.  C.  C.  60;  Eyre  v.  Count  of  Shafts^ 
bury,  White  &  Tudor  L.  C.  1472-1481;  as  to  rule  in  Eng., 
1503;  as  to  rule  in  U.  S.,  Perry  on  Trusts,  §  618;  Davis  v. 
Harkness,  1  Gilm.  178. 

Mr.  A  G.  GoEDON,  for  appellee. 

Bakeb,  J.  "William  Comley  died  in  April,  1S73,  seized  of 
certain  real  estate,  and  leaving  five  children  and  no  widow. 

Appellant  was  appointed  guardian  of  appellee  and  the 
other  minor  children. 

The  land  was  worth  $2,400,  but  was  incumbered  with  over- 
due morttrages  amounting  to  $975,  besides  accrued  interest, 
and  with  the  taxes  of  1876  and  1877,  amounting  to  $38.52.  The 
premises  were  being  advertised  for  sale. for  these  taxes,  and  it 
is  admitted  the  mortgages  would  have  been  foreclosed  had 
not  appellant  paid  the  accrued  interest  and  $200  of  the  prin- 
cipal. Appellant  charged  himself  in  his  account  as  guardian 
with  the  rents  of  said  lands  from  1878  to  1883,  inclusive, 
aggregating  $860.01,  or  rather  as  respects  appellee,  with  one 
fifth  of  said  sum.  He  also  asked  to  be  credited,  among  other 
things,  with  one  fifth  of  the  $38.52  paid  by  him  for  back 
taxes,  and  of  the  $200  payment  on  principal  of  mortgage 
debt,  and  of  $287.50  interest  paid  on  the  mortgages,  part  of 
said  interest  having  accrued  prior  to  the  decease  of  his  ward's 
father,  and  part  since. 
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It  Ib  also  admitted  the  land  has  increased  in  value,  since  the 
death  of  the  father,  $600,  and  is  now  worth  at  least  $3,000.  It 
further  appears  that  neither  said  taxes  nor  said  mortgage 
debts  have  been  presented  to  or  allowed  by  tlie  county  court 
against  the  estate  of  the  deceased;  and  also  that  no  order  of 
the  connty  coui*t,  directing  the  payment  of  said  taxes,  interest 
or  $200  of  principal  debt  was  made.  The  controversy 
grows  *out  of  the  refusal,  both  of  the  county  and  of  the  cir- 
cuit courts,  to  allow  the  guardian,  in  his  settlement,  these  items 
for  taxes,  interest  and  payment  on  principal  debt.  These 
credits,  claimed  by  the  guardian,  should  have  been  admitted. 
These  payments  made  were  manifestly  for  the  benefit  of  the 
ward  and  absolutely  essential  for  the  preservation  of  his  es- 
tate. A  guardian  may  relieve  his  ward's  real  estate  from  a 
mortgage  or  lien,  which,  if  left  unredeemed,  would  probably 
destroy  the  ward's  interest,  and  he  may  do  this  without  first 
making  application  to  a  court.  See  decision  of  Chief  Justice 
Marshall,  in  Roland's  Heirs  v.  Barkley,  1  Brock.  356,  and  2 
Perry  on  Trusts,  §  607.  Where  there  are  inci^.mbrances  on  an 
infant's  real  estate  the  guardian  must  keep  down  the  interest 
out  of  the  rents  and  profits,  and  the  guardian  may,  without 
the  direction  of  the  court,  pay  the  interest  of  any  real  in- 
cumbrances,  and  the  principal  of  a  mortgage,  because  that  is 
a  direct  and  immediate  charge  upon  the  land.  McPherson  on 
Infants,  *  p.  285.  Taxes  assessed  upon  real  property  are  also 
a  direct  and  immediate  lien  thereon.     R.  S.,  Ch.  120,  §  253. 

The  decisions  of  the  Supreme  Court  in  Davis  v.  Harkness, 
1  Gilra.  173,  Cummins  v.  Cummins,  16  111.  33,  Cummins  v. 
Cummins,  29  Id.  452,  and  Bond  v.  Lockwood,  33  Id.  212, 
do  not  control  this  case,  as  the  expenditures  involved  in  those 
controversies  were  for  the  maintenance  and  support  of  the  in- 
fant. 

It  is  true  the  power  here  in  question  is  not  one  of  the 
powers  enumerated  in  our  statute  as  vested  in  the  guardian; 
but  the  statute  of  "  Guardian  and  Ward  "  was  not  designed  as 
a  complete  code,  and,  except  as  therein  otherwise  provided, 
the  common  law  regulating  the  powers,  duties,  rights  and  lia- 
,  bilities  of  guardians,  was  left  in  force.  Bond  v.  Lockwood, 
supra. 
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It  ia  also  urged  the  taxes  on  the  land  had  accrued,  and  were 
dne  before  the  death  of  William  Comlejjand  should  have  been 
paid  by  his  administrator.  Even  were  this  so,  jet  they  were 
not  paid  by  him,  and  neither  they  nor  the  mortgage  debts 
were  either  presented  or  probated  against  the  estate  of  the 
deceased,  although  both  characters  of  indebtedness  might 
have  been  if  the  holders  thereof  had  been  so  advised.  But  as 
we  have  seen,  both  the  taxes  and  mortgages  were  direct  and 
immediate  charges  and  liens  upon  the  realty,  and  that  was 
vested  in  therward,  and  upon  the  guardian  was  imposed  the 
duty  of  its  care  and  management  The  administrator  is  not 
bound  to  protect  the  real  estate,  and  to  it  he  is  an  uttei 
stranger.  Stone  v.  Wood,  16  111.  177.  It  would  be  safer 
and  advisable  the  guardian  should,  where  it  is  practicable, 
and  especially  in  cases  of  doubtful  propriety,  act  under  the 
direction  of  the  court  in  discharging  incumbrances  on  tlie 
land  of  the  minor;  but  where  he  has  acted  in  good  faith  and 
advisedly,  and  his  acts  have  been  beneficial  to  the  interests 
of  the  ward  and  have  had  the  effect  of  preventing  a  foreclos- 
ure and  the  loss  of  the  estate,  and  such  result  has  been  ac- 
complished by  using  the  income  and  profits  of  the  estate 
and  without  encroaching  upon  the  principal  of  the  trust  prop- 
erty, justice  would  seem  to  require  the  approval  of  such  acts. 
The  judgment  will  be  reversed  and  the  cause  remanded  with 
instructions  to  allow  the  items  of  charge  in  controversey. 

Eeversed  and  remanded. 


,JJ,^|}  John  McIntyre 

U      554  V. 

2iJ£-li22  John  Thompson,  Adm'r,  etc. 

1.  Plbadino — Waiyinq  tort  and  suing  in  assumpsit.— If  one  per- 
son converts  the  property  of  another  into  money  the  owner  may  waive  the 
tort  and  sue  in  assumpsit.  Where  counts  in  assumpsit  alleged  a  wrongful 
conversion  of  certain  bonds  and  then  averred  a  legal  liability  and  subsequent 
promise  in  consideration  thereof  to  pay.   Held,  that  the  couuts  were  defective 
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in  not  aTerring  the  fact  of  the  sale  and  convereion  of  the  bonds  into  money. 

2.  Eytdrncb. — ^The  whole  of  an  admission  is  to  be  taken  together  and 
when  part  of  a  oonvei-sation  or  statement  is  put  in  evidence  by  one  party, 
the  other  is  entitled  to  put  in  the  whole  so  far  as  it  is  relevant,  and  it  makes 
no  dififerenoe  whether  the  whole  statement  comes  out  upon  the  direct  ex- 
amination or  part  of  it  is  drawn  out  on  cross-examination. 

3.  Inbtructioitb.— Itis  error  in  an  instruction  to  single  out  a  number  of 
inconclusive  circumstances  in  proof  favorable  to  the  one  side,  omitting  all 
references  to  other  circumstances  favorable  to  the  other  side  and  bearing  on 
the  same  point  and  inform  the  jury  sach  circumstances  were  proper  for 
their  consideration  in  making  up  a  verdict. 

4.  Contract — Value  of  cokbidbration. — Where  one  party  agrees  to 
give  another  certain  bonds  in  return  for  the  latter  boarding  and  keeping  the 
former  for  life,  in  the  absence  of  fraud,  the  value  or  sufficiency  of  the  con- 
sideration of  such  a  contract  is  not  a  question  for  the  jury. 

5.  Statements  of  counsel. — ^Where  counsel  in  his  argument  ftated 
that  he  had  numerous  witnesses  present  by  whom  he  could  have  proved  that 
intestate  was  insane  and  that  he  would  have  proved  it  if  appellant  had  at- 
tempted to  show  that  he  got  the  property  in  question  by  any  contract  with 
him,  and  the  testimony  in  the  case  afforded  sufficient  ground  for  the  intro- 
duction of  the  witnesses  claimed  to  be  on  hand.  Held^  that  it  was  error  for 
the  court  to  permit  appellee's  counsel  to  make  this  statement  against  the 
objection  of  appellant. 

Appeal  from  the  Circnit  Conrt  of  Perry  county;  the  Hon. 
Amos   Watts,  Judge,  presiding.     Opinion  filed  April  18, 

1884. 

Mr.  Charles  W.  Thomas,  for  appellant;  as  to  roiejoinder 
of  counts,  cited  1  Chitty  on  Pleading,  205. 

Messrs.  Pierce  &  Fountain,  for  appellee;  that  if  a  person 
converts  the  property  of  another,  the  owner  may  waive  the 
tort  and  sne  in  assumpsit,  cited  Dickinson  v.  Whitney,  4 
Gilm.  406;  Staat  v.  Evans,  35  111.  455;  DeClerq  v.  Mungin, 
46  111.  112;  Creel  v.  Kirkham,  47  111.  344. 

Baxer,  J.  The  declaration  contained  the  common  counts 
in  assumpsit  and  four  special  counts.  It  is  suggested  these 
latter  counts  were  in  trover  or  trespass,  and  that  there  being 
a  misjoinder  of  counts,  the  motion  in  arrest  of  judgment 
should  have  prevailed.  We  do  not  so  regard  these  counts 
but   understand   them   to  be  defective  counts  in  assumpsit. 
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They  allege  a  wrongful  conversion  of  the  United  States  cou- 
pon bonds  in  question,  and  then  aver  a  legal  liability  and 
subsequent  promise  in  consideration  thereof,  to  pay.  If  one 
person  converts  the  property  of  another  into  money  the 
owner  may  waive  the  tort  and  sue  in  assumpsit,  and  these 
counts  were  defective  in  that  they  did  not  aver  the  fact  of  the 
sale  and  conversion  of  the  bonds  into  money.  But  the  count 
for  money  had  and  received  was  sufficient  for  a  recovery  un- 
der the  evidence.  Anderson  v.  Semple,  2  Gil.  455;  Staat  v. 
Evans,  35  111.  455. 

Tlie  motion  in  arrest  was  then  properly  denied. 

The  theory  of  the  case  of  the  plaintiff  below,  appellee  here, 
was  that  his  intestate  had  died  at  appellant's  house,  owning 
and  having  in  his  possession  some  $2,000  in  IJ.  S.  bonds,  and 
that  appellant  had  sold  these  bonds  and  converted  the  money 
to  his  own  use.  The  theory  of  appellant  was  that  the  intes- 
tate had  in  his  life-time  sold  and  delivered  the  bonds  to  him. 
It  can  not  be  justly  claimed  there  was  no  evidence  before  the 
jury  tending  to  establish  the  defense.  Appellee  himself  tes- 
tified to  certain  statements  made  by  appellant  in  the  county 
court,  to  the  effect  the  intestate  had  about  $2,000  in  U.  S. 
bonds,  and  that  he,  appellant,  took  them  to  St.  Louis  and  sold 
them  for  $2,300,  and  on  cross-examination  appellee  testified 
appellant  also  stated  on  that  occasion  that  the  intestate  had 
given  him  the  bonds  in  consideration  that  he,  appellant, 
would  keep,  board  and  take  care  of  him  as  long  as  he,  intes- 
tate lived.  The  rule  is  that  the  whole  of  an  admission  is  to 
be  taken  together,  and  that  when  part  of  a  conversation  or 
statement  is  put  in  evidence  by  one  party,  the  other  is  entitled 
to  put  in  the  whole  so  far  as  it  is  relevant,  and  it  makes  no 
difference  whether  the  whole  statement  comes  out  upon  the 
direct  examination,  or  part  of  it  is  drawn  out  on  cross-exam- 
ination. 1  Greenleaf  on  Evidence,  Sec.  201;  2  Wharton  on 
Evidence,  Sees.  1108,  1109;  Hatch  v.  Potter,  2  Gil.  725; 
Phares  v.  Barber,  61  111.  271.  Moreover,  proof  of  all  these 
statements  of  appellant  was.  admitted  without  objection,  and 
was  before  the  jury  for  their  consideration.  It  is,  of  course, 
immaterial,   except  as  regards   the  weight   to  be  given  it. 
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whether  the  testimony  to  prove  or  tending  to  prove  a  plaint- 
iff's case  or  a  defendant's  defense  is  niade  to  appear  by  wit- 
nesses introduced  by  the  one  party  or  the  other. 

The  third  instruction  given  for  appellee  was  clearly  errone- 
ous in  several  respects.  It  singled  out  a  number  of  incon- 
clusive circumstances  in  proof  favorable  to  the  one  side, 
omitting  all  references  to  other  circumstances  favorable  to  the 
other  side  and  bearing  on  the  same  point,  and  informed  the 
jury  such  circumstances  were  proper  for  their  consideration 
in  making  up  a  verdict.  It  also  directed  the  jury,  in  effect, 
that  defendant  must  have  given  a  sufficient  consideration  for 
the  bonds,  or  be  held  liable.  If  the  parties  made  the  contract 
as  claimed  by  appellant,  then,  in  the  absence  of  fraud,  tl.e 
value  or  sufficiency  of  the  consideration  of  the  contract  is  not 
a  question  for  the  jury.  We  think  there  was  ample  evidence 
upon  which  to  base  the  first  instruction  given  for  appellee; 
but  it  was  perhaps  subject  to  criticism  in  that  it  did  not  re- 
quire the  jury  to  find  as  a  condition  precedent  to  a  right  to 
recover  in  an  action  of  assumpsit,  the  fact  the  property  had 
not  been  converted  into  money.  In  the  argument  of  the  case 
to  the  jury,  the  attorney  for  appellee,  against  the  objections  ot 
appellant,  was  permitted  by  the  court  to  state  he  had  numer- 
ous witnesses  present,  including  several  doctors,  by  whom  he 
could  have  proved  that  intestate  was  insane,  and  that  ho 
would  have  proved  it  if  appellant  had  attempted  to  show  that 
he  got  the  property  in  question  by  any  contract  with  him. 
There  was  before  the  jury  the  evidence  we  have  heretofore 
mentioned  as  tending,  at  least  in  some  degree,  to  establish  the 
transfer  of  the  bonds  to  appellant;  there  was  also  the  fact  of 
his  possession  of  the  bonds,  and  the  corroborating  circum- 
stances of  the  indorsement,  by  deceased,  of  certain  certificates 
of  deposit,  the  details  and  bearing  of  which  we  need  not  give. 
This  testimony  afforded  sufficient  ground  for  the  introduction, 
by  appellee,  of  the  witnesses  claimed  to  be  on  hand.  At  all 
events,  such  witnesses  were  not  introduced,  and  the  cause 
should  have  been  submitted  to  the  jury  solely  upon  the  evi- 
dence before  them,  arid  counsel  should  not  have  been  al- 
lowed by  the  court  to  make  the  statements  under  considera- 
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tion.    For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 

Beversed  and  remanded. 


William  Miller 

V. 

Bernhard  Ticker. 


Former  adjudication. — Where  appellant  prosecuted  a  Buit  before  a 
justice  of  the  peace,  against  appellee,  and  recovered  a' judgment  for  $2.25 
and  costs,  and  on  that  suit,  the  claim  and  account  here  involved,  which  did 
not  exceed  $200,  and  was  in  existence  long  before  the  commencement  of 
that  suit,  wajB  written  out  and  presented  for  allowance  as  a  set-off,  and  the 
justice  passed  upon  all  the  matters  in  controversy  between  the  parties  but 
refused  to  allow  appellee  his  claim  in  giving  judgment,  and  appellee  did 
not  appeal  therefrom.  Held,  that  the  abjudication  in  the  prior  suit  is  a  bar 
to  the  present  action  based  upon  the  same  account. 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon. 
Amos  Watis,  Judge,  presiding.    Opinion  filed    April    18, 

1884. 

Mr.  S.  G.  Parks  and  Mr.  H.  P.  Scott,  for  appellant.  • 

Mr.  R.  W.  S.  Whbatlby  and  Mr.  M.  G.  Kelso,  for  ap- 
pellee. 

Baker,  J.  In  the  fall  of  1879,  Eiser  rented  to  appellee  a 
farm  for  the  term  of  two  years,  appellee  to  give  one  fourth 
of  the  crops  raised  and  to  make  certain  improvements.  He 
took  possession  and  made  some  of  the  improvements  contem- 
plated by  the  contract.  In  May,  1880,  appellant  purchased 
the  farm  from  Kiser,  and  was  to  have  the  landlord's  interest 
in  the  growing  crops,  and  was  to  settle  with  appellee.  There- 
upon a  new  arrangement  was  made,  whereby  appellee  was  re- 
leased from  moving  and  shedding  the  log  barn,  from  grub- 
bing up  the  remaining  stumps,  and  from  cleaning  up  a 
meadow  in  the  bottom;  and  whereby  it  was  also  provided  the 
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landlord's  rent  ebonld  be  one  third  instead  of  one  foarth  of 
the  crops.  Appellant  got  his  third  of  the  crops  for  1880  and 
1881,  and  the  residue  of  the  work,  covered  by  the  original 
contract,  was  never  performed  by  appellee.  The  judgment  of 
this  case  was  in  favor  of  appellee  and  against  appellant,  for 
(the  value  of  the  work  done  and  improvements  made  while  the 
land  was  owned  by  Kiser  and  the  original  contract  between 
appellee  and  Kiser  was  in  force.  It  also  appears  from  the 
evidence  that  in  the  summer  of  1881  appellant  prosecuted  a 
.suit,  before  a  justice  of  the  peace,  against  appellee,  and  re- 
covered a  judgment  for  $2.25  and  costs;  that  on  the  trial  of  that 
suit  the  claim  and  account  here  involved  was  written  out  and 
presented  for  allowance  as  a  set-off,  and  that  the  justice 
passed  upon  all  the  matters  in  controversy  between  the  par- 
ties, but  refused  to  allow  appellee  his  claim  in  giving  judgment 
iu  that  case.  If  appellee  ever  had  a  just  cause  of  action  against 
appellant,  it  was  barred  by  the  result  of  the  litigation  before 
the  justice  of  the  peace  in  1881.  His  supposed  claim  was  in 
existence  long  before  the  commencement  of  that  suit,  and  it 
did  not  exceed  $200;  and  he  was  bound  to  bring  it  forward 
then,  or  be  forever  barred  from  suing  therefor.  Sec.  49, 
Chap.  79,  R  S.  1874;  Mallock  v.  Krome,  78  111.  110.  But 
he  did  present  the  claim,  and  the  court  passed  upon  and  re- 
fused to  allow  it.  If  he  was  not  satisfied  with  the  judgment 
rendered  by  the  justice,  he  should  have  appealed  therefrom. 

The  adjudication  in  the  prior  suit  where  this  account  was 
presented  as  a  set-off  is  a  bar  to  the  present  suit  based  upon 
the  same  account.  Howell  v.  Goodrich,  69  111.  556;  Hanna  v. 
Keid,  102  Id.  696. 

Moreover  we  are  wholly  unable  to  find  in  the  record  evi- 
dence tending  to  establish  either  an  express  or  an  implied 
contract  on  the  part  of  appellant  to  pay  for  the  work  in  ques- 
tion. Appellee  himself  testifies  appellant  never  agreed  to 
pay  him  for  the  work  charged  in  the  account,  and  that  noth- 
ing was  said  by  either  about  it  at  the  time  the  lease  was 
changed,  or  afterward.  The  evidence  shows  the  considera- 
tion for  increasing  the  rent  from  the  one  fourth  to  the  one 
third  part  of  the  crops,  was  the  agreement  by  appellee  to 
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release  the  tenant  from  more  than  a  moiety  of  the  work  he 
contracted  to  do  on  the  farm. 

The  judgment  of  the  circuit  conrt  is  reversed,  and  as  ap- 
pellee has  no  cause  of  action,  final  judgment  will  be  entered 
against  him  in  this  conrt  for  costs. 

Beversed. 


Thomas  Harward  et  al. 

V. 

Henry  Kobinson,  Adm'r,  etc. 

i.  Liability  op  administrator — Funds  deposited  in  individual 
NAMK. — Where  an  administrator  deposits  in  his  own  individual  name,  funds 
of  the  estate  in  a  bank  which  fails  while  holding  such  deposit,  the  loss  is  his 
own  and  not  that  of  the  estate;  and  this  though  he  had  no  other  funds  in 
such  bank,  and  informed  its  officers  at  the  time  of  making  the  deposit  that 
the  funds  were  held  by  him  in  trust. 

2.  Administrator  depositing  funds  op  estate  in  his  individual 
NAME  — Where  an  administrator  without  any  authority  from  the  court  de- 
posited the  funds  of  the  intestate's  estate  in  a  bank  outside  of  the  State, 
and  the  money  was  deposited  in  his  individual  name,  but  he  informed  the 
teller  of  the  bank  at  the  time  of  the  deposit  that  it  belonged  to  the  estate, 
and  it  was  not  mingled  with  funds  of  his  own,  but  with  other  trust  funds 
also  in  his  custody,  and  the  bank  failed.  Held^  that  the  administrator  was 
personally  b'able  for  the  loss;  that  taking  the  money  outside  of  the  State 
was  an  unlawful  act,  and  the  fact  that  it  was  discretionary  with  the  court, 
if  an  application  for  such  order  had  been  made,  to  allow  it  to  be  deposited 
outside  of  the  State,  can  not  have  any  bearing  on  the  liability. 

8.  Gift  to  administrator  by  creditors. — Where  some  of  the  larger 
creditors  of  an  estate  thinking  that  the  administrator  had  acted  in  good 
faith,  even  if  unadvisedly,  in  depositing  the  money  of  the  estate  and  losing 
it,  and  regarding  the  loss  as  a  hardship,  made  the  administrator  a  personal 
gift  of  eight  per  cent,  of  their  claims  against  the  estate,  their  object  being 
to  divide  the  loss  with  him  to  that  extent.  Held,  that  the  heirs  and  dis* 
tributees  of  the  estate  could  not  claim  the  money  thus  given. 

4.  Taxing  administrator  with  interest. — The  court  is  of  opinion 
that  the  administrator  should  not  be  taxed  with  interest  on  the  moneys  in 
his  hands,  as  it  is  manifest  from  the  evidence  that  it  was  not  reasonably  pos- 
sible the  administrator  could  have  made  final  settlement  of  the  estate  in 
two  years. 

5.  Costs. — The  court  is  of  opinion  that  the  estate  should  pay  the  ordi- 
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naTj  costs  of  final  settlement  and  the  costs  occasioned  by  the  exceptions  to 
the  report,  except  the  costs  occasioned  by  the  litigation  over  the  bank  de- 
posit, which  the  administrator  should  personally  pay. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snydee,  Judge,  presiding.  Opinion  filed 
April,  18,  1884. 

Messrs.  Happy  &  Tbavotjs,  for  appellants;  that  as  the 
funds  of  the  estate  were  deposited  in  the  individual  name  of 
the  administrator,  and  not  as  administrator,  and  while  so  de- 
posited were  lost  by  the  failure  of  the  bank,  the  administrator 
is  personally  liable  for  the  same,  cited  2  Story's  Eq.  Juris. 
§  1270;  PeiTy  on  Trusts,  §§  441,  443  and  448;  Webster  v. 
Pierce,  35  111.  158;  Williams  v.  Williams,  55  Wis.  300. 

As  to  the  $1,600  rebated  by  the  creditors  from  their  claims, 
the  principle  of  equity  is  that  trustees  and  others  sustaining 
fiduciary  relations  can  not  deal  on  their  own  account  with  the 
thing  or  the  persons  falling  within  that  trust  or  relationship: 
Thorp  V.  McCullum,  1  Gilm.  614;  Dennis  v.  McCagg,  32  111. 
430;  Phelps  v.  Keeder,  39  111.  173;  Lock  wood  v.  Mills,  89 
111.  602;  Wingate  v.  Pool,  25  111.  118;  Nelson  v.  Hayner,  66 
111.  487;  Whitney  v.  Peddicord,  63  lU.  249;  Cookson  v. 
Richardson,  69  111.  137;  Hough  v.  Harvey,  71  III.  72. 

As  to  when  an  administrator  should  be  charged  with  inter- 
est: R.  S.  Ch.  3,  §  113;  Horner's  Probate  Practice,  §  309; 
Hough  V.  Harvey,  71  111.  72. 

Messrs.  Mbtoalf  &  Bbadshaw,  for  appellee;  cited  Pars- 
ley V.  Martin,  Reporter  of  Boston,  September  19,  1883; 
Beasley  v.  Watson,  41  Ala.  234-9;  Bank  v.  Coleman,  20  Ala. 
140;  McTyer  v.  Steel,  20  Ala.  487;  Estate  of  Schofield,  99 
111.  513. 

If  an  administrator  act  honestly  and  prudently,  though 
there  be  a  loss  to,  or  a  total  diminution  of  the  intestate's 
estate,  he  will 'not  be  liable:  Christy  v.  McBride,  1  Scam.  75; 
Whitney  v.  Peddicord,  63  111.  249;  Voorhees  v.  Stoolhoff, 
11  N.  J.  145;  Deleny  V.  Ivey,  2  Jones,  (N.  C.)Eq.  370;  Webb 
V.  Bellinger,  2  Desaus,  S.  C.  482;   State  v.  Meagher,  44  Mo. 
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356;  Merritt  v.  Merritt,  62  Mo.  150;  Fudge  ▼.  Dunn,  51  Mo. 
264;  2  Story's  Eq.  Juris.,  1269;  Furman  v.  Coe,  1  CaL  96; 
Eaynor  v.  Prescott,  3  Johnson,  Ch.  578;  Eu bottom  v.  Morrow, 
24  Ind.  202;  Mikell  v.  Mikell,  5  Rich.  220;  Noble  v.  Jones, 
35  Tex.  692;  Dorchester  v.  Effingham,  Taralin,  279;  Key  v. 
Jones,  52  Ala.  238. 

Bakes,  J.  This  controversy  arises  upon  the  final  settle- 
ment of  an  administrator.  Prior  to  May  21,  1879,  the  ad- 
ministrator, without  any  authority  from  the  court,  deposited 
the  funds  of  the  estate  in  the  Broadway  Bank  of  St.  Louis, 
Missouri.  The  money  was  deposited  in  his  individual  name, 
but  it  appears  he  informed  the  teller  of  the  bank  at  the  time 
of  the  deposit,  that  it  belonged  to  the  Hai*ward  estate.  It 
was  not  mingled  with  funds  of  his  own,  but  was  mingled  by 
the  deposit  with  other  trust  funds  also  in  his  custody.  At  the 
date  mentioned  the  bank  failed,  there  then  being  to  the  indi- 
vidual credit  of  appellee,  in  said  deposit  account,  the  sum  of 
$7,359.86.  Of  this  sum  he  claimed  $5,263.19  was  money  of 
the  Harward  estate.  Subsequently  a  dividend  of  fitlty  cents 
was  paid  by  the  hank.  Th^  administrator,  in  his  report, 
claims  a  credit  for  $2,631.60,  so  lost  by  the  failure  of  the 
bank,  and  for  $290.29  for  expenses  incurred  in  looking  after 
said  bank  matter.  The  exceptions  filed  by  the  heirs  to  these 
two  items  were  overruled  by  the  circuit  court  and  the  items 
were  allowed  the  administrator  accredits.  Where  an  adminis- 
trator deposits,  in  his  own  individual  name,  funds  of  the  es- 
tate in  a  bank  which  fails  while  holding  such  deposit,  the  loss 
is  his  own  and  not  that  of  the  estate;  and  this  though  he  had 
no  other  funds  in  such  bank,  and  informed  its  officers  at  the 
time  of  making  the  deposit  that  the  funds  were  held  by  him  in 
trust.  See  Williams,  adm'r,  v.  Williams,  55  Wis.  300.  In  the 
case  cited  there  is  a  very  full  and  satisfactory  discussion 
of  the  authorities;  and  it  were  a  work  of  supererogation  to 
now  go  substantially  over  the  same  ground.*  Tliis  case  is 
stronger  than  the  Wisconsin  case  in  that  the  fund  was  mixed 
with  other  funds.  The  test  is  the  loss  of  the  identity  of  the 
trust  fund,  the  placing  it  in  such  condition  as  that  it  has  no 
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ear-marks,  the  having  it  in  snch  shape  as  that  it  has  impressed 
npon  it  no  sign  or  indication  of  the  specific  trust  to  which 
it  belongs. 

The  decision  of  the  Supreme  Court  in  the  matter  of  the 
estate  of  Schofield,  99  111.  513,  is  not  in  point.  The  question 
there  considered  was  as  to,  under  what  circumstanced,  in  view 
of  the  provision  of  our  statute  in  that  regard,  an  administra- 
tor is  chargeable  with  interest  on  the  trust  fund.  Had  the 
money  there  on  deposit  been  lost  by  the  failure  of  the  bank, 
there  is  no  doubt  the  administrator  would  have  been  liable. 
Had  the  administrator  when  he  first  collected  the  money  put 
it  in  his  pocket-book  and  mingled  it  with  his  own  money, 
and  it  had  been  lost,  he  would  have  been  liable;  and  yet,  if 
under  like  circumstances  it  were  not  lost,  he  would  not,  un- 
der our  statute;  be  chargeable  with  interest  from  the  time  he 
collected  it.  Again,  Section  85,  Chapter  3,  E.  S.,  provides, 
among  other  things,  that  no  administrator  shall,  without  the 
order  of  the  court,  remove  any  property  wherewith  he  is 
charged  by  virtue  of  his  letters,  beyond  the  limits  of  this 
State,  and  that  in  case  he  does  so  remove  any  such  property, 
judgment  shall  be  rendered  against  him  and  his  securities  for 
the  full  value  thereof,  and  such  other  damages  as  the  parties 
interested  may  have  sustained  by  reason  thereof.  The  inten- 
tion of  this  statute  is  to  keep  the  trust  property  within  the 
territorial  limits  of  the  State,  and  thereby  within  the  jurisdic- 
tional reach  of  the  court  in  which  administration  is  had. 
The  administrator  then,  when  he  removed  the  property  from 
the  State  without  any  authority*  from  the  court  and  carried 
it  into  the  State  of  Missouri,  did  an  unlawful  act  and  one 
expressly  prohibited,  and  that  too  under  severe  penalties,  by 
the  statute.  As  a  result  of  this  unlawful  act  the  trust  fund 
was  lost  Without  the  fact  of  the  subsequent  loss  the  stat- 
ute, in  express  terms,  made  both  him  and  his  sureties  person- 
ally liable  for  the  full  value  of  the  property  and  for  damages. 

It  were  strange  if  the  consequent  actual  loss  and  damage,  in- 
stead of  aggravatingtheofieuse,shouldhave  theeffect  to  palliate 
it  and  relieve  him  from  all  liability  whatever.  It  is  urged  it 
was  discretionary  with  the  court  to  allow  the  funds  to  be  dc- 
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posited  in  St.  Louis,  had  an  application  for  such  order  been 
made,  and  that  therefore  the  matter  should  be  considered,  under 
the  particular  circumstances  of  the  case,  as  though  the  order 
had  in  fact  been  entered.  In  view  of  the  evident  intent  of  the 
statute  and  the  fiduciary  character  of  the  funds,  it  can  not  be 
assumed  the  court  would,  in  the  absence  of  any  necessity 
therefor,  have  permitted  the  transfer  of  the  trust  funds  to  a 
foreign  jurisdiction. 

There  were  numerous  banks  of  general  deposit  and  good 
credit  in  the  county  where  the  administrator  resided  and  the 
administration  was  pending,  and  at  least  two  of  these  were 
located  at  the  county  seat  from  which  his  letters  issued  and 
at  which  he  was  required  to  make  his  settlements.  And  so 
tlie  argument  based  on  necessity  has  no  application.  In  our 
view,  it  was  erroneous,  and  on  both  the '  grounds  stated 
herein,  to  credit  the  administrator  on  his  settlement  with 
tlie  moneys  lost  by  the  failure  of  the  Broadway  Bank  and 
with  the  amounts  expended  by  him  in  recovering  that  part 
of  the  fund  on  deposit  in  the  broken  bank,  that  was  afterward 
collected. 

The  exceptions  of  the  heirs  to  the  report  of  the  adminis- 
trator in  that  regard  should  have  been  sustained. 

We  think  the  rulings  of  the  court  upon  the  other  excep- 
tions taken  to  the  report,  were  right.*  The  estate  was  quite 
large,  its  assets  being  some  $95,000.  About  $150,000  of 
claims  were  filed  against  it,  of  which  over  $50,000  were  de- 
feated by  litigation.  Its  affairs  were  greatly  complicated,  and 
Judge  Dale,  who  has  had  a  long  and  varied  experience  upon 
the  county  bench  in  a  large  and  populous  county,  expresses  in 
his  testimony  his  doubts  whether  there  ever  was  an  estate  ad- 
ministered upon  with  such  an  amount  of  labor  in  it. 

It  was  reasonably  to  be  expected  the  fees  paid,  and  the 
costs  and  expenses  incurred  in  the  course  of  the  administra- 
tion would  be  considerable.  As  respects  the  item  of  $1,600, 
there  is  no  doubt  that  "profits  arising  from  the  use  of  a  trust 
fund  inure  to  the  benefit  of  the  cestui  que  trust  The  case 
of  Wingate  v.  Pool,  25  111.  118,  is  not  in  point  to  charge  the 
administrator  with  this  item.     In  Wingate's  case  a  profit  was 
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made  by  discharging  the  claims  with  bank  paper  which  was 
at  a  discoant  In  this  case  no  profit  was  made  by  the  admin- 
istrator, but  he  actually  lost  over  $2,600  of  the  trust  fund, 
and  for  that  lie  was  personally  accountable,  and  he  also  ex- 
pended some  $300  in  endeavoring  to  recover  the  lost  money. 
Some  of  the  larger  creditors  of  the  estate,  thinking  he  had 
acted  in  good  faith,  even  if  unadvisedly,  in  depositing  the 
money  as  he  did,  and  regarding  the  loss  as  a  hardship  as  re- 
spects him,  made  [him  a  personal  gift  of  eight  per  cent,  of 
their  claims,  their  object  bein^  to  divide  with  him  the  loss  to 
that  extent.  There  is  evidence  that  to  some  if  not  all  these 
creditors,  there  j^as  an  understanding  this  eight  per  cent, 
should  be  paid  back  in  the  event  it  should  be  judicially  held 
the  administrator  was  not  personally  liable  for  the  loss.  As 
the  effect  of  our  decision  is  to  hold  him  responsible  for  the 
loss  whereby  the  estate  is  made  whole  and  the  assets  not  di- 
minished, it  is  difficult  to  see  upon  what  just  ground  the 
heirs  and  distributees  can  claim  this  $1,600.  They  receive 
their  money  as  it  is  nominated  in  the  bond,  and  it  is  no  con- 
cern of  theirs  that  others,  from  considerations  wholly  personal 
to  the  obligor,  have  made  him  a  donation  to  help  him  pay 
that  bond. 

As  respects  the  claims  made  by  the  heirs  and  distributees 
for  interest,  we  would  call  attention  to  the  latter  clause  of 
Section  113,  Chapter  3,  K.  S.,  1874.  It  is  manifest  from  the 
evidence  it  was  not  reasonably  possible  the  administrator 
t^uld  have  made  final  settlement  of  this  estate  in  two  years 
or  in  anything  like  that  time;  and  it  seems  both  the  circuit 
and  the  county  courts  held  that  good  cause  was  shown  by  him 
why  he  should  not  be  taxed  with  interest  on  the  moneys  iu 
his  hands. 

We  are  not  prepared  to  say  upon  consideration  of  the  volu- 
minous testimony  contained  in  the  record,  that  this  holding  of 
these  courts  was  erroneous.  A  point  is  made  upon  the  question 
of  the  costs  of  this  litigation.  It  is  proper  the  estate  should 
pay  the  ordinary  costs  of  final  settlement.  The  costs  occa- 
sioned by  the  litigation  over  the  matter  of  the  Broadway 
Bank  deposit  should  be  paid  personally  by  appellee.    The 
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costs  occasioned  by  the  other  exceptions  to  the  repart,  ehonld 
be  taxed  to  the  estate.  An  apportionment  of  the'  costs  upon 
this  basis  can  be  made  in  the  court  below.  As  respects  the 
costs  of  this  conrt  thej  will  be  taxed  personally  against 
appellee. 

The  jadgment  and  order  of  the  circait  conrt  is  reversed, 
and  the  cause  remanded  for  fui'ther  proceedings  in  harmony 
herewith. 

Beversed  and  remanded. 


^  ^  FiEST  National  Bank  of  Greenville 

\~~u~m  V. 

"^^   '^^^  Asa  J.  Sherburne. 

1.  BANsme — ^Loan  by  discount. — ^Where  a  note  was  indorsed  in  blank 
by  the  payee  and  before  maturity  delivered  for  value  to  the  appellant  bank 
through  its  cashier.  Held,  that  the  fair  and  reasonable  presumption  from 
the  fact  that  the  note  was  taken  in  the  **  usual  course  of  business  **  of  a  nar 
tional  bank  would  be  that  it  was  discounted;  that  althouj^h  in  form  and  in 
common  parlance  it  was  a  purchase  of  the  note,  yet  in  substance  it  was  a 
loan  by  way  of  discount  made  by  the  bank  to  the  payee,  and  the  relation 
of  debtor  and  creditor  as  between  them  was  created. 

2.  CoNSTuucTiON  OP  STATUTE — PURCHASE  BY  DISCOUNT. — In  the  ab- 
sence of  Federal  or  binding  authority  as  to  the  construction  to  be  given 
Section  5186,  IJ.  S.  R.  S.,  the  court  places  its  decision  upon  higher  ground, 
and  is  of  opinion  that  a  purchase  may  be  made  by  way  of  discount  equally 
as  well  as  a  loan  may  be  made  by  way  of  discount. 

3.  Discount,  meaning  of. — Discount  means  ex  vi  termini^  a  deduc- 
tion or  drawback  made  upon  advances  or  loans  of  money,  upon  negotiable 
paper  or  other  evidences  of  debt  payable  at  a  future  day,  which  ace  trans- 
ferred to  the  bank. 

4.  Notice  to  bank— knowledge  of  president. — Where  a  note,  be- 
fore maturity,  was  taken  by  the  cashier  of  a  national  bank  in  the  usual  course 
of  business,  and  he  had  no  notice  or  knowledge  of  the  contract  of  warranty  in 
regard  to  the  machine  sold  or  of  any  failure  of  the  consideration  of  the  note, 
and  there  was  a  like  lack  of  notice  or  knowledge  on  the  part  of  all  the 
directors  and  officers  of  the  bank  except  the  president,  who,  being  a  mutual 
friend  of  the  payee  and  appellee,  wrote  both  the  note  and  the  contract  of 
warranty,  and  also  knew,  as  such  friend,  prior  to  the  transfer  Of  the  note, 
that  appellee  claimed  the  machine  had  failed  to  work  as  warranted  and  had 
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demanded  a  reiam  of  the  note,  but  he  never  informed  any  of  the  directors 
or  officers  of  the  bank  of  these  facts  and  did  not  know  the  bank  had  taken 
the  note  in  question  until  two  or  three  months  after  it  had  been  assigned,  and 
the  board  of  directors  did  not  appear  to  have  defined  the  duties  of  the  sev- 
eral officers  as  authorized  by  the  National  Bank  Act.  Held,  that  the  knowl- 
edge of  the  president  was  not  notice  to  the  bank  and  the  plea  of  failure  of 
consideration  is  no  defense;  that  if  the  notice  in  this  esse  had  been  to  either 
the  cashier  or  the  board  of  directors,  it  would  have  been  notice  to  the  bank. 

Appeal  from  the  Circait  Goart  of  Bond  county;  the  Hon. 
A.  G.  HsisrsY,  Judge,  presiding.    Opinion  filed   April  18, 

1884. 

Messrs.  Van  Hoorebbkb  &  Ford  and  Mr.  W.  A.  Nobth- 
COTT,  for  appellant;  as  to  the  dnties  of  a  president  of  a  bank, 
cited  Hodges  V.  First  Nat  Bank,  22  Gratt.  51;  Morse  on 
Banks  and  Banking,  143;  First  !^at  Bank  ▼.  Bennett,  33 
Mich.  520;  Mechanics  Bk.  v.  Rawls,  7  Ga.  791. 

As  to  the  duties  of  the  cashier:  Caldwell  v.  N.  Mohawk 
Bk.,  64  Barb.  333;  Ryan  v.  Dunlap,  17  III.  45;  Morse  on  Banks 
and  Banking,  156,  157;  Story  on  Agency,  §  114;  Merchants 
Bk.  V.  State  Bank,  10  Wall.  604;  U.S.  v.  City  Bk.  of  Columbus, 
21  Howard,  356;  Fleckner  v.  Bank  P.  S.,  8  Wheat.  338;  Wake- 
field Bk.  V.  Truesdail,  55  Barb.  602;  Angell  &  Ames  on  Cor- 
porations, §§  299-308;  Wild  v.  Bk.  of  Passaraaquoddy,  3 
Mason,  505;  Paley  on  Agency,  156;  Bissell  v.  First  Nat.  Bk. 
of  Franklin,  69  Penn.  419. 

Notice  to  the  president  or  cashier  in  their  official  capacity 
is  notice  to  the  bank:  La.  State  Bk.  v.  Seneca),  13  La.  525; 
Branch  Bk.  v.  Steele,  10  Ala.  924;  Everett  v.  U.  S.  Bk.,  6 
Porter,  166;  Union  Mining  Co.  v.  Kocky  Mt.  Nat  Bk.,  2 
Colo.  248;  Central  Nat  Bk.  v.  Levin,  6  Mo.  App*  543;  Por- 
ter V.  Bk.  of  Rutland,  19  Vt  425. 

The  unofficial  knowledge  of  the  officers  of  an  incorporated 
bauk  is  no  more  operative  against  the  bank  than  the  knowl- 
edge of  a  stranger:  Atlantic  State  Bk.  v.  Savery,  18  Hun, 
36;  Nat  Bk.  v.  Norton,  1  Hill,  572;  Seneca  Co.  Bk.  v. 
Neass,  6  Demi.  329;  Westfield  Bk.  v.  Cornen,  37  N.  T.  420; 
1  Parsons  on  Contracts,  65;  Miller  v.  I.  C.  R.  R.  Co.,  24  Barb. 
312;  Com.  Bk.  v.  Cunningham,  24  Pick.  276;  West  St  Louis, 
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Savin o;8  Bk.  v.  Shawnee  Co.  Bk.,  95  U.  S.  657;  Farmers,  etc. 
Bk.  V.  Payne,  25  Conn.  444. 

The  power  given  in  the  act  of  Congress  to  discount  em- 
braces the  power  to  purchase:  Curtis  v.  Leavitt,  16  N,  Y.  9; 
Leach  v.  Hale,  30  la.;  Gen'l  Ins.  Co.  v.  U.  S.  Co.,  10  Md. 
517;  President  v.  Cornen,  37  N.  Y.  320;  U.  S.  Ins.  Co.  v. 
Schriver,  3  Md.  Chy.  381;  U.  S.  Bk.  v.  Davis,  2  Hill,  462. 

Mr.  W.  H.  Dawdt  and  Mr.  S.  A.  Phelps,  for  appellee; 
that  power  to  discount  notes  is  not  power  to  purchase  them, 
cited  Morse  on  Banks  and  Banking,  2d  ed.,  7;  Lazcar  v.  Nat. 
Un.  Bk.,  36  Am.  R  35;  First  Nat  Bk.  v.  Pierson,  24  Minn. 
140;  l^armers  and  Mechanics  Bk,  .v.  Baldwin,  23  Am.  E.  683; 
Thotnpson'^  Nat.  Bk.  Cases,  637. 

The  making  of  discounts  is  an  inalienable  function  of  the 
directors,  and  they  can  not  invest  any  other  officer  of  the  cor- 
poration with  that   power:     Morse  on   Banks  and  Banking, 
109;  Lyon  v.  Jerome,  29  Wend.  485;  Bk.  of  U.  S.  v.  Dunn,  6 
Pet.  51. 

The  distinction  between  notice  to  director  as  an  officer  and 
as  an  individual  is  not  sustained  by  weight  of  authority: 
Wade  on  Notice,  §  683. 

Wlien  the  president  has  knowledge  of  equities  subsisting 
against  the  note,  the  bank  is  chargeable  with  notice:  Wade 
on  Notice,  §675;  Bk.  of  New  Milford  v.  Town  of  New  Mil- 
ford,  36  Conn.  93. 

When  a  party  is  about  to  receive  a  bill  or  note,  if  there  are 
any  such  circumstances  within  the  knowledge  of  the  party  as 
would  induce  a  prudent  man  to  inquire  into  the  consideration 
of  the  same,  and  ho  neglects  to  make  the  proper  inquiries,  he 
shall  hold  the  note  subject  to  all  equities:  Russell  v.  Had- 
duck,  3  Gilm.  233;  Murray  v.  Beckwith,  48  111.  391;  Steven- 
son V.  O'Neal.  71  111.  314;  Parker  v.  Merrett,  105  111.  293. 

Baker,  J.  The  power  given  to  national  banks  as  respects 
the  matters  here  in  issue,  is  '^to  carry  on  the  business  of  bank- 
ing by  discounting  and  negotiating  promissory  notes,  drafts, 
bills  of  exchange  and  other  evidences  of  debt."    R  S.  U.  S., 
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Sec.  5136.  It  is  nrffed  the  transaction  involved  in  this  case 
was  a  purcliase  by  appellant  of  the  note,  that  a  national  bank 
has  no  power  to  make  such  purchase,  and  that  the  bank  took 
no  title  thereto  and  can  not  recover  thereon.  The  cases  of  La- 
zear  V.  Nat.  Union  Bank  of  Md,  62  Md.  78;  F.  &  M.  Bank  v. 
Baldwin,  23  Minn.  198,  and  the  First  Nat.  Bk.  v.  Pierson,  2i 
Minn.  140,  are  cited  as  authorities  in  that  behalf.  As  we  un- 
derstand the  facts  of  the  case  bearing  upon  the  question  under 
consideration,  the  note  was  executed  by  appellee  and  pay- 
able on  the  Ist  of  September,  1882,  to  the  order  of  one  E.  B. 
Wise,  and  was  by  said  Wise  on  the  29th  of  June,  1882,  and 
before  maturity,  indorsed  in  blank  and  delivered  for  value 
through  its  cashier  to  the  appellant  bank.  No  point  was 
made  in  the  court  below  as  to  the  title  of  appellant,  and  the 
evidence  does  not  disclose  what  discount  was  made  upon  the 
note. 

The  argument  made  here  is  based  upon  the  statement  of 
the  cashier,  that  he  purchased  the  note  from  Wise  and  that 
it  was  bought  in  the  usual  course  of  business  as  he  bought 
other  notes.  It  may  be  questionable  whether  the  words  used 
in  the  statU'te  "by  negotiating"  are  broad  enough  to  include 
that  which  was  here  done  by  the  bank;  and  yet  according  to 
the  lexicographers,  the  word  ** negotiate"  means  not  only 
"  to  transfer,"  "to  sell "  "  to  pass  "  but "  to  procure  by  mutual  in- 
tercourse and  agreement  with  another."  It  appears  the  note 
was  taken  by  a  national  bank  and  "in  the  usual  course  of 
business."  Admitting  the  bank  had  no  power  to  become 
vested  with  the  legal  title  to  the  note  otherwise  than  by  "dis- 
counting" it — the  fair  and  reasonable  presumption,  from  the 
fact  it  was  taken  in  the  usual  course  of  business  of  a  national 
bank,  would  be  that  it  was  discounted.  The  fact  the  cashier 
in  stating  the  transaction  uses  the  words  "  purchased  "  and 
"  bought,"  we  do  not  deem  of  much  importance.  In  Atlantic 
State  Bank  v.  Savery,  82  N.  Y.  291,  a  similar  statute  was 
under  consideration  and  the  word  "  bought"  was  used  by  the 
witness  and  a  written  memorandum. of  the  transfer  was  made 
and  delivered  at  the  time  in  which  the  word  "  sold  "  was  used, 
and  yet  it  was  held  it  was  a  discount  and  the  title  to  the  note 
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was  valid.  la  the  present  case  the  paper  was  procured  from 
Wise,  who  was  both  payee  and  indorser,  and  was  transferred 
by  an  indorsement  imposing  the  ordinary  liability  upon  the 
indorser. 

Although  in  form  and  in  common  parlance  it  was  a  pur- 
chase of  the  note,  yet,  in  substance,  it  was  a  loan  by  way  of 
discount  made  by  the  bank  to  Wise;  and  the  relation  of 
debtor  and  creditor  as  between  them  was  created. 

Discount  is  the  difference  between  the  price  and  amount 
of  the  debt,  the  evidence  of  which  is  transferred;  and  the 
character  of  the  paper  with  reference  to  its  being  business  or 
accomodation  paper  is  immaterial  as  respects  the  transaction 
being  properly  denominated  a  loan.  National  Bank  v.  John- 
son, 104,  U.  S.  271.  Had  the  transfer  been  by  delivery  only, 
or  by  an  indorsement  without  recourse,  then,  probably,  it 
might  be  regarded  as  an  absolute  purchase  of  the  note. 

This  is  sufficient  upon  this  point  for  the  purposes  of  the 
present  controversy.  We  are  inclined,  however,  in  the  ab- 
sence of  Federal  or  binding  authority  as  to  the  construction 
to  be  given  this  section  5136,  R  S.  U.  S.,  to  place  our  decision 
upon  higher  ground.  A  purchase  may  be  made  by  way  of 
discount,  equally  as  well  as  a  loan  may  be  made  by  way  of 
discount.  Discount  means  ex  vi  termini^  a  deduction  or  draw- 
back made  upon  advances  or  loans  of  money  upon  negotiable 
paper  or  other  evidences  of  debt,  payable  at  a  future  day, 
which  are  transferred  to  the  bank.  Fleckner  v.  Bank  of  TJ.  S., 
8  Wheat  338,  350;  and  in  the  same  case  Mr  Justice  Story 
speaks  of  "  a  purchase  by  way  of  discount."  If  the  party 
dealing  with  the  bank  assumes  a  responsibility,  it  is  a  loan; 
if  he  does  not,  it  is  an  advance  made  to  him  in  consideration 
of  the  transfer  without  recourse  or  by  delivery.  If  a  greater 
rate  of  discount  is  taken  or  reserved  than  the  Bank  Act  allows, 
then  the  bank  is  liable  to  the  penalties  imposed  by  the  act, 
but  the  title  of  the  bank  to  the  paper  is  not  affected.  The 
decision  of  the  New  York  Court  of  Appeals  in  Govery's  case, 
82  N.  Y.  291,  is  much  in  point.  See,  also,  the  able  discussion 
of  the  subject  in  the  dissenting  opinion  in  Lazear's  case,  52 
Md.  126.     We  think  the  logic  of  the  opinion  of  the  Supreme 
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Conrt  of  the  United  Staies  in  ITational  Bank  v.  Johnson,  104 
U.  S.  271,  leads  to  the  same  conclusion. 

The  defense  relied  on  at  the  trial  was  that  of  a  failure  of  the 
consideration  of  the  note.  Of  course,  as  the  assignment  was 
before  maturity,  such  defense  can  not  be  successfully  inter- 
posed if  the  appellant  bank  took  the  note  in  good  faith  and 
without  notice.  It  appears  from  the  evidence  the  note  was, 
taken  by  the  cashier  of  the  bank  in  the  usual  course  of 
business,  and  that  he  had  no  notice  or  knowledge  of  the  con- 
tract of  warranty  in  regard  to  the  machine  sold  or  of  any 
failure  of  the  consideration  of  the  note.  There  was  a  like 
lack  of  notice  or  knowledge  on  the  part  of  all  the  directors 
and  officers  of  the  bank,  except  McNeill.  McNeill  was  presi- 
dent of  the  bank  at  the  time  the  note  was  executed  and  until 
Jannary,  1882,  and  was  vice-president  from  the  latter  date 
until  after  the  supposed  failure  of  the  machine  to  do  good 
work,  in  the  harvest  of  1882,  and  after  the  assignment  of  the 
note.  He,  as  a  mutual  friend  of  the  payee.  Wise,  and  appel- 
lee, wrote  both  the  note  and  the  contract  of  warranty;  and 
he  also  knew  as  such  friend,  prior  to  the  transfer  of  the  note, 
that  appellee  claimed  the  machine  had  failed  to  work  as  war- 
ranted, and  had  demanded  a  return  of  the  note.  It  also  ap- 
pears that  McNeill  never  informed  any  of  the  directors  and 
officers  of  the  bank  of  the  contract  between  Wise  and  appellee, 
or  of  the  supposed  failure  of  consideration;  that  the  cashier 
and  book-keeper  did  the  general  business  of  the  bank  and  pur- 
chased the  notes,  and  that  the  only  part  McNeill  ever  took 
in  the  purchase  of  notes  was  that,  if  he  was  present,  the  cashier 
might  sometimes  ask  him  about  notes  he  was  buying,  and 
that  he  did  not  know  the  bank  had  taken  the  note  in  question 
until  two  or  three  months  after  it  had  been  assigned. 

The  general  management  of  the  business  of  a  national  bank 
is  confided  to  a  board  of  directors,  and  this  board  appoints  the 
president,  vice-president,  cashier  and  other  officers.  The  Na- 
tional Bank  Act  nowhere  defines  the  duties  of  these  several 
officers,  but  authorizes  the  board  to  do  so;  and  in  this  case, 
the  board  does  not  appear  to  have  exercised  that  authority. 
The  president  and  vice-president  then,  of  appellant,  must  be 
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regarded  as  liaving  only  such  powers  and  duties  as  are  nec- 
essarily incident  to  their  respective  offices. 

The  president  of  a  bank  has  very  little  inherent  power;  it 
is  his  duty  to  preside  at  the  meetings  of  the  board  of  direct- 
ors and  he  has  charge  of  the  litigation  of  the  bank;  and  other 
than  these  he  has  no  power  inherently  over  and  beyond  an- 
other director.  Hodge's  Exr.  v.  Nat.  Bank,  22  Gratt  51. 
We  are  not  advised  the  vice-president  of  a  bank  has  inherently 
any  other  than  contingent  duties  to  perform,  unless  it  be  lie 
is  also  a  member  of  the  board  of  directors.  As  matter  of  fact, 
these  officers  may  frequently  transact  important  business  for 
the  bank.  Sometimes  it  is  done  by  express  authority  from  the 
directors,  and  sometimes,  if  done  with  the  knowledge  and 
approbation  or  the  tacit  'sanction  of  the  board,  it  may  be  re- 
garded as  legalized  by  the  principles  of  ratification  or  usage. 
Morse  on  Banks,  128.  The  powers  and  duties  of  a  cashier 
are  much  more  numerous.  In  all  transactions  in  which  the 
bank  may  lawfully  engage,  the  cashier  is  its  managing  agent. 
While  he  is  the  business  officer  of  the  bank,  it  is  in  the  sense 
of  one  who  transacts  the  business,  and  not  of  one  who  regulates 
and  controls  it.     Morse  on  Banking,  137. 

Without  discussing  the  relative  powers  and  duties  of  a 
boird  of  directors  and  a  cashier,  it  may  perhaps  be  safely  as- 
sumed that  if  the  notice  in  this  case  had  been  to  either  one 
or  the  other,  it  would  have  been  notice  to  the  bank. 

Parsons  states  the  rule  of  law  to  be  that  a  notice  to  a  cor- 
poration binds  it  only  when  made  to  an  officer  whose  situa- 
tion and  relation  to  the  corporation  imply  that  he  has  author- 
ity to  act  for  the  corporation  in  the  particular  matter  in  re- 
gard to  which  the  notice  is  given.  1  Parsons  on  Contracts, 
p.  77.  In  Story  on  Agency,  Sec.  140,  and  following  sections, 
the  subject  under  examination  is  quite  fully  discussed,  and 
in  Sec.  140  b,  it  is  said:  "If  we  examine  the  subject  upon 
general  principles,  and  with  reference  to  practical  convenience 
in  the  administration  of  banks,  it  might  seem  that,  to  bind 
the  banks,  the  notice  ought  to  be  given  to  the  proper  agents 
of  the  bank  legally  intrusted  with  the  particular  business  to 
which  the  notice  relates.     If  the  business  be  legally  confided 
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to  the  cashier,  notice  to  him  ought  to  bind  the  bank.  If  it  is 
to  be  done  by  a  board  of  directors,  as,  for  example,  in  the  dis- 
counting of  notes,  they  ought  to  have  official  notice  of  any 
illegality  or  informality  affecting  the  notes,  and  notice  to 
one  director  only,  unknown  to  others  of  the  board,  ought  not 
to  bind  the  bank." 

In  Angell  and  Ames  on  Corporations  the  same  subject  is 
discussed  in  Sections  306,  307  and  308.  It  is  there  said, 
among  other  things,  that  notice  to  either  of  the  directors 
whilst  engaged  in  the  business  of  the  bank,  is  notice  to  the 
bank:  but  that  where  a  director  is  not  enffaijed  in  the  business 
of  the  bank,  notice  to  him  will  not  be  deemed  notice  to  the  bank. 
And  it  is  also  stated,  notice  to  the  director  of  a  bank  will  not 
be  deemed  notice  to  the  bank,  unless  the  director  be  consti- 
tuted an  organ  of  communication  between  the  bank  and  those 
who  deal  with  it;  and  that  a  private  communication  of  a  fact 
to  a  director,  or  his  knowledge  of  it  from  rumor,  is  clearly  no 
notice  to  the  board  unless  he  communicate  thefact  to  the  board. 

The  rule  is  stated  in  Morse  on  Banks,  p.  109,  to  be  that  if 
the  director  acquired  the  knowledge  in  his  official  capacity, 
or  in  the  course  of,  or  in  relation  to,  any  special  matter  or 
function  of  which  he  had  charge  as  an  agent  of  the  bank,  then 
he  knows  it  as  a  director,  and  the  law  holds  that  the  bank 
also  knows  it;  but  that  if  he  acquired  it  solely  as  any  other 
private  individual  might  have  acquired  it,  and  not  officially, 
or  in  connection  with  his  discharge  of  the  functions  of  his 
office,  or  if  it  did  not  relate  to  any  matter  in  which  he 
owed  a  peculiar  duty  to  the  bank,  he  does  not  know  it  as  director, 
and  the  bank  does  not  know  it  by  implication  from  his  knowl- 
edge, unless,  as  a  matter  of  fact,  he  communicated  it  to  his 
co-directors  or  such  of  them  as  are  present  at  the  meeting. 

Tested  by  the  rules  of  the  law  as  stated  above,  it  would 
seem  the  knowledge  of  McNeill  was  not  notice  to  the  bank, 
and  that  the  plea  of  a  failure  of  consideration  is  no  defense 
under  the  circumstances  of  this  case.  The  rulings  of  the 
court  upon  the  instructions  were  in  conflict  with  the  views 
herein  expressed,  and  were  erroneous. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Theodore  Selb  et  al. 
Anna  Mabee,  formerly,  etc 

1.      DOWBR  AND  HOMB8TlEAl>— CONTRIBXJTIOW  BY  WIDOW.— In  a  BUlt  fot 

dower  and  homestead  brought  by  the  widow,  plamtifffi  in  error  set  up  oei> 
tain  incumbrances  which  they  had  paid,  and  contended  that  the  widow 
should  be  compelled  to  contribute.  The  Supreme  Court  passed  npon  the 
right  of  the  widow  to  dower  and  homestead,  and  the  question  now  in  con- 
troversy is  as  to  the  amount  to  be  paid  by  the  widow.  Held,  that  the  par- 
ties are  to  contribute  in  proportion  to  the  value  of  their  respective  interests. 
The  ratable  proportion  will  be  determined  by  the  value  of  the  widow^s  es- 
tates as  compared  with  the  value  of  the  fee  simple. 

2.  Present  value  of  hokestbad  to  be  considered.— The  court  is  of 
opinion  that  the  vice  of  the  master^s  report  in  this  case,  is  that  he  proceeds 
upon  the  false  assumption  that  the  value  of  the  homestead  is  fixed  by  law  at 
$1,000.  The  present  value  of  the  homestead  is  first  to  be  ascertained  and 
deducted  and  then  the  widow  would  have  dower  in  the  residue. 

3.  Evidence. — Where  it  was  urged  that  it  is  recited  in  the  decree  that 
the  court  heard  evidence,  and  that  it  will  be  presumed  the  court  had  evidence 
before  it  of  the  value  of  the  fee  simple  and  of  the  present  values  of  the  dower 
and  homestead,  and  from  such  evidence  fixed  the  amount  at  $950^  etc 
Held,  that  such  presumption  might  prevail  were  it  not  that  the  certificate 
of  the  chancellor  is  certified  by  him  to  contain  "  all  the  evidence  o£Pered  by 
either  party  on  the  trial  of  said  cause,"  the  court,  therefore,  must  hold  that 
there  was  no  evidence  upon  which  to  base  the  findings  of  the  court  in  (his 
regard. 

4.  Jurisdiction. — As  the  question  of  the  right  of  defendant  in  error  to 
dower  and  homestead  was  settled  by  the  Supreme  Court,  and  the  only  con- 
troversy now  involved  is  as  to  the  amount  she  should  pay  toward  lifting  the 
incumbrances,  this  court  has  jurisdiction. 


Erbor  to  the  Circuit  Court  of  Madison  county;  the  Hon. 
William  H.  Snyder,  Judge,  presiding.  Opinion  filed  April 
18,  1884. 

Messrs.  Ejromb  &  Hadley,  for  plaintiffs  in  error,  cited  Selb 
V.  Montague,  102  111.  446. 

Messrs.  Metcalf  &  Bradshaw,  for  defendant  in  error  j  cited 
Merritt  v.  Merritt,  97  111.  243. 
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Bakeb,  J.  This  is  a  snit  for  ^ower  and  homestead.  It 
has  twice  been  before  the  Supreme  Court.  Selb  v,  Montague, 
102  Ills.  446,  and  Montague  v.  Selb,  106  Id.  49. 

When  it  was  first  there,  the  court  said:  ^^  The  decree  of  the 
circuit  court  granting  to  the  widow,  unconditionally,  dower 
and  an  estate  of  homestead,  was  therefore  erroneous  in  not 
subjecting  her  rights  each  to  the  condition  that  she  should, 
as  to  each  right,  contribute  a  ratable  share,  in  regard  to  such 
right,  of  the  redemption  money  paid  bj  appellants  for  the  dis- 
charge of  tlie  mortgages^  before  she  should  be  permitted  to 
avail  herself  of  that  right" 

The  master  in  chancery  reported  the  amount  to  be  contrib- 
uted by  defendant  in  error,  as  respects  her  estates  of  dower 
and  homestead,  to  be  $1,247.98,  but  the  court  set  aside  the  re- 
port and  fixed  the  amount  at  $950. 

Eatable  share  means  the  proportion  in  value  that  the  two 
estates  or  interests  of  the  widow  bear  to  the  fee  simple. 

The  estates  vested  in  the  widow  represent  a  certain  value, 
and  the  estate  in  fee,  the  residue  in  value,  of  the  whole  proper* 
ty.  The  parties  are  to  contribute  in  proportion  to  the  value 
of  their  respective  interests.  The  ratable  proportion  will  be 
determined  by  the  value  of  the  widow's  estates  as  compared 
with  the  value  of  the  fee  simple.  The  matter  may  be  thus 
stated:  The  value  of  the  whole  estate  is  to  the  value  of  the 
widow's  estates,  as  the  whole  debt  is  to  what  the  widow  ought 

to  pay. 

It  is  urged  by  counsel  that  it  is  recited  in  the  decree  that 
the  court  heard  evidence,  and  that  it  will  be  presumed  the 
court  had  evidence  before  it  of  the  value  of  the  fee  simple 
estate  and  of  the  present  value  of  the  dower  and  homestead, 
and  from  such  evidence  fixed  the  amount  of  $950  as  the  rat- 
able and  just  share  the  widow  should  pay. 

Such  presumption  might  prevail  were  it  not  that  the  testi- 
mony heard  is  preserved  in  a  certificate  of  the  chancellor,  and 
is  certified  by  him  to  be  "  all  the  evidence  oflfered  by  either 
party  on  the  trial  of  said  cause.'*  We  must  necessarily  hold 
there  was  no  evidence  upon  which  to  base  the  findings  of  the 
court  in  this  behalf,  and  to  justify  the  amount  fixed  in  this 
decree. 
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It  appears  that  tlie  totaltaraoant  of  the  incumbrances  dne 
at  the  date  of  the  decree  was  $3,789.55.  The  computation  re- 
ported by  the  master  and  that  made  by  counsel  for  plaintiff 
in  error  in  his  brief,  are  founded  upon  this  total  of  incum- 
brances. It  would  seem  it  must  of  necessity  be  that  the 
amount  whicli  the  widow  should  contribute  must  have  the 
the  same  relation  to  the  whole  amount  o.f  the  incumbrances, 
that  her  estates  of  dower  and  homestead  do  to  the  estate  in 
which  she  has  her  dower  and  homestead. 

As  respects  dower,  there  should  be  no  difficulty  in  ascer- 
taining the  amount  in  gross  it  should  contribute.  Swaine 
V.  Ferine,  5  Johns.  Chy.  491;  1  Scribner  on  Dower,  512. 
We  think  the  vice  of  the  master's  report  to  be  that  he 
proceeds  upon  the  false  assumption,  the  value  of  the  home- 
stead is  fixed  by  law  at  $1,000.  Merritt  v.  Merritt,  97  111. 
243.  The  present  value  of  the  homestead  right  is  first  to 
be  ascertained  and  deducted,  and  then  the  widow  would  have 
dower  in  the  residue.  The  calculation  as  to  homestead  should 
be  upon  the  basis,  not  of  requiring  her  to  keep  down  the 
interest  on  $1,000,  but  of  requiring  her  only  to  keep  down 
the  interest  on  the  present  value  of  her  homestead  right  It 
would  be  unjust  to  charge  her  with  interest  on  a  greater  value 
in  the  property  than  is  vested  in  her.  It  is  probable  from 
the  data  afforded  by  the  record,  the  correct  amount  defend- 
ant in  error  should  contribute  is  intermediate  the  sum  re- 
ported by  the  master  and  that  fixed  by  the  decree. 

The  matter  of  the  apportionment  of  costs  was  one  resting 
in  the  discretion  of  the  circuit  court. 

There  is  nothing  in  the  point  made  that  this  case  is  not 
properly  in  this  court.  The  questions  of  the  right  of  defend- 
ant in  error  to  dower  and  homestead  are  settled  by  the  adju- 
dications made  by  the  Supreme  Court  Thef  only  controversy 
now  involved  in  the  case,  is  one  as  to  the  amount  she  should 
pay  toward  lifting  the  incumbrances  on  the  land. 

For  the  error  indicated,  the  decree  is  reversed  and  the  cause 
remanded. 

Be  versed  and  remanded. 
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M.   KiNOMAN   ET  AL. 
V. 

Daniel  Draper  et  al. 

1.  Set-off. — Set-o£P  has  application  only  to  actions  brought  on  con- 
tract; it  is  a  counter  claim  which  the  defendant  holds  against  the  plaintiff, 
and  usually  arises  out  of  a  transaction  extrinsic  to  that  involved  in  the 
plaintiff  *s  cause  of  action;  the  defendant,  on  properly  pleading  It,  may  re- 
cover a  judgment  for  any  excess  of  indebtedness  in  his  &vor,  and  both  the 
original  action  and  the  cross  action  are  tx  contractu, 

2.  Recoupment. — Recoupment  is  a  mere  right  to  reduce  or  defeat  the 
plaintiff 's  demand,  on  account  of  some  matter  connected  with  the  transac- 
tion upon  which  the  suit  is  brought.  The  recoupment  may  be  to  the  full 
extent  of  the  plaintiff's  damages,  but  the  defendant  can  not  recover  any 
excess  of  damages;  a  claim  originatmg  in  contract  may  be  set  up  against 
one  founded  in  tort,  and  damages  for  a  tort  in  a  suit  on  a  contract. 

3.  Verdict  in  recoupment  in  excess  of  damaoes. — In  an  action 
brought  upon  two  promissory  notes  given  in  part  payment  for  a  mill,  de- 
fendants relied  upon  a  plea  whose  gist  was  the  conversion  of  the  mill  to  the 
use  of  the  plaintiff  subsequent  to  the  giving  of  the  notes.  Ueld^  in  the  ab- 
sence of  a  special  demurrer  to  be  a  good  plea  in  the  nature  of  a  plea  of  re- 
coupment, and  it  was  erroneous  to  render  an  affirmative  verdict  and  judg- 
ment for  an  excess  of  damages  for  the  defendants. 

Appeal  from  the  Circuit  Ooart  of  Wayne  county;  the  Hon. 
C.  S.  Conger,  Judge,  presiding.    Opinion  filed  April  18, 

1884:. 

Messrs.  Hanna  &  Adams  and  Mr.  Edwin  Beeohbb,  for  ap- 
pellants; that  if  plaintiifs'  act  in  selling  the  mill  was  illegal, 
defendant  can  only  set  up,  by  way  of  recoupment,  so  much  of 
its  value  as  equals  plaintiffs'  claim,  cited  Stow  v.  Yarwood,  14 
111.  424. 

Messrs.  Bobinson,  Boggs  &  Johns,  and  Messrs.  Cseighton 
&  Sibley,  for  appellees. 

Bakeb  J.  Set-off  has  application  only  to  actions  brought 
on  contract,  and  is  a  cross-debt,  a  counter  demand  or  claim, 
originating  in  contract,  which  the  defendant  holds  against  the 
plaintiff,  and  it  most  usually  arises  out  of  a  transaction  extrin- 
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sic  to  that  involved  in  the  plaintiff's  cause  of  action.  The  de- 
fendant may  plead  the  set-off,  or  may  give  notice  thereof  nnder 
the  general  issue  or  under  the  plea  of  payment,  and  may  re- 
cover a  judgment  for  any  excess  of  indebtedness  in  his  favor. 
The  defendant  stands  in  the  attitude  of  a  plaintiff  in  a  cross- 
aetion  and  both  the  original  action  and  the  cross-action  are 
ex  corUraetu. 

Recoupment  proceeds  upon  another  principle,  and  is  a  mere 
right  to  reduce  or  defeat  the  plaintifi*'8  demand,  on  account 
of  some  matter  connected  with  the  transaction  upon  which  the 
suit  is  brought  The  recoupment  may  be  to  the  full  extent  of 
the  plaintiff 's  damages,  but  the  defendant  can  not  recover  any 
excess  of  damages.  A  claim  originating  in  contract  may  be 
set  up  against  one  founded  in  tort;  and  damages  for  a  tort  in 
a  suit  on  a  contract.  The  law  of  recoupment  is  well  settled 
in  this  State.  See  the  leading  case  of  Stow  v.  Tarwood,  14 
111.  424;  also  Streeter  v.  Streeter,  43  Id.  155,  and  Waterman  v. 
Clark,  76  Id.  428.  The  cases  of  Bross  v.  C.  &  Y.  R  R  Co.,  9 
Bradwell,  363,  and  Burlingame  v.  Davis,  13  Bradwell,  602,  are 
on  the  same  line.  This  suit  was  brought  on  two  promissory 
notes,  the  principals  of  which  amounted  to  $810. 

The  verdict  and  judgment  were  for  the  defendants  for 
$738.70.  It  is  plain  the  judgment  can  not  be  sastained  npon 
the  record  before  ns,  unless  it  be  upon  the  basis  of  the  sixth 
plea.  That  plea  is,  in  substance,  that  plaintiffs  sold  defend- 
ants a  saw-mill,  in  consideration  for  which  defendants  exe- 
cuted the  notes  in  suit  and  other  notes;  that  afterward  plaint- 
iffs, assuming  to  act  nnder  and  by  virtue  of  a  chattel  mort- 
ga<^e,  took  possession  of  the  mill  and  made  a  pretended  sale 
of  it  to  themselves,  and  then  removed  it  and  converted  it  to 
their  own  use;  and  that  the  mill  was  reasonably  worth  $2,000, 
and  out  of  this  sum  of  $2,000  the  plea  offers  to  set  off  and  al- 
low the  plaintiffs  the  full  amount  of  their  damages.  The 
plea  is,  in  the  absence  of  a  special  demurrer,  a  good  plea,  and 
may,  not  improperly,  be  named  a  plea  of  recoupment.  Tlie 
cause  of  action  disclosed  by  it  is  in  trover  for  a  conversion  of 
the  property.  It  does  not  allege  a  promise  or  proceed  npon 
the  ground  of  a  contract;  but  it  is  for  a  tort,  and  its  gist  is 
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the  conversion  of  the  mill  to  the  nse  of  the  plaintiffs.  We 
have  seen  that  one  may  not  set  off  a  tort  against  a  contract,  or 
a  contract  against  a  tort,  and  recover  an  affirmative  judgment 
for  any  excess  of  damages.  The  most  he  can  do  is  to  recoup^ 
discotrot  or  mitigate  the  plaintiff's  damages,  and  thus  reduce 
or  wholly  defeat  a  recovery  by  the  plaintiff. 

It  may  be  urged  the  evidence  shows  the  mill  was  afterward 
sold  by  the  plaintiffs  to  a  third  party  and  converted  into 
money,  and  that  in  such  case  the  defendants  may  waive  the 
tort  and  sue  for  the  money.  But  then,  the  plea  does  not  pro- 
ceed upon  that  ground;  and  what  is  perhaps  of  more  substan- 
tial moment  as  respects  the  real  merits  of  the  controversy,  the 
amount  of  the  verdict  and  judgment,  and  the  instructions  of 
the  court,  were  all  based  upon  the  theory  of  a  right  in  the 
defendants  to  recover  upon  their  plea  to  the  extent  of  the 
value  of  the  mill,  some  $1,600,  and  not  on  the  theory  that 
the  limit  of  the  recovery  on  the  plea  was  $1,050,  the  sum  re- 
ceived by  the  plaintiffs  for  the  mill.  And  so,  the  judgment 
is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


St.  Louis,  Alton  and  Terre  Haute  Eailroad  Co. 

V. 

George  W.  Hill  et  al. 

1.  Railroad  niscRrMiNATTOWB— Charter  grantei)  by  State. — ^The 
"  right  to  fix  rates  of  tariff  with  such  discriminations  as  to  it  may  seem  to  be 
most  conducive  to  the  interests  of  its  road/*  granted  to  a  railroad  company 
in  its  charter  by  the  State,  must  be  construed  as  being  with,  an  implied 
limitation  or  restriction  that  the  railroad  shall,  in  fixing  the  rates  of  tariff, 
make  them  reasonable,  and  not  extortionate,  and  that  it  shall  in  making  dis- 
criminations make  such  only  as  are  reasonable  and  just. 

2.  Discriminations  at  common  law. — At  common  law  all  discrimina- 
tions by  common  carriers  are  not  forbidden,  but  only  those  which  are  un- 
reasonable and  unjust.  As  they  are  carriers  for  hire  indifferently  for  all  per- 
sons, they  are  required  to  serve  all  who  properly  apply  for  transportation  in 
the  order  of  their  applications.  Authorities  differ  as  to  whether  the  common 
law  rule  against  unjust  and  arbitrary  discrimination,  requires  an  equality  of 
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charge.  The  weight  of  American  author ity,  however,  is  that  the  common 
law  requires  that  the  charges  most  be  equal  to  all,  for  the  same  service  of 
transportation  under  like  circumstances. 

3.  DiFFEiiEAca  IN  DI8T.VNCB. — ^Thcre  is  no  requirement  of  the  common 
law,  that  when  there  is  a  difference  of  distances  in  the  services  performed, 
the  charge  of  the  common  carrier  shall  be  proportioned  equally  to  the  re- 
spective distances;  or  that  "when  the  greater  charge  is  made  for  the  greater 
distance,  it  shall  bear  any  given  proportion  to  that  made  for  the  shorter  dis- 
tance. 

4.  CoNSTBUOTiON  OF  BTATUTB. — ^Tho  soven  Specified  acts  of  discrimina- 
tion in  sectipn  three  of  the  statute,  define  the  offense  of  uigust  discrimina- 
tion **8uch  ''as  is  to  *' be  deemed  and  taken'*  as  **  the  unlawful  discrimi- 
nations prohibited  by  the  provisions  of  the  act,"  and  the  clause  "This 
section  shall  not  be  construed  so  as  to  exclude  other  evidence  tending  to  show 
any  unjust  discrimination  in  freight  and  passage  rates ''  the  court  regards 
as  treating  of  the  matter  only  in  its  evidential  aspect  and  not  as  intended 
to  expand  the  definition  of  the  offense  so  as  to  include  any  discrimination 
in  freight  or  passenger  rates  that  the  court  or  jury  may  deem  unjust.  It  is 
the  intent  of  the  clause  not  to  confine  the  plaintiffs  to  the  simple  fact  which 
makes  the  prima  facie  case,  but  allow  them  to  introduce  '*  other  evidence 
tending  to  show  "  the  discrimination  involved  in  the  prima  facie  case  was 
unjust. 

5.  DrscRiMiNATiONS — DIFFERENCE  IN  DISTANCE. — Where  the  dis- 
tance from  A  to  B  was  14  miles  and  of  G  to  B  was  28  miles  and  the  sched- 
ule of  reasonable  maximum,  freight  rates  established  by  the  commissioners 
for  appellant's  railroad  was  $14.22  per  car  load  trom  A  to  B  and  $17.58 
from  C  to  B  and  the  railroad  ^sompany  charjsed  $17.40  per  car  load  for  the 
latter  distance  and  $5.00  for  the  former.  Held,  that  this  was  no  uigust  dis- 
crimination within  the  provisions  of  the  act  of  1873. 

6.  Unjust  discrimination. — Where  appellant  charged  appellees  two 
cents  more  per  hundred  pounds  x>er  car  load  for  carrying  certain  wheat  from 
C  to  B  than  it  charged  others  for  wheat  shipped  from  G  and  consigned  to  and 
delivered  in  the  B  elevator  in  B.  Held  that  this  case  falls  directly  within 
the  proviBions  of  the  statute.  The  right  of  the  corporation  to  compel  the 
shipper,  under  the  penalty  of  a  higher  rate  of  toll,  to  ship  his  freights  to 
a  particular  consignee  can  not  be  admitted,  and  the  alleged  difference  of  de- 
livery on  the  track  and  delivery  into  an  elevator  in  detention  of  cars  does 
not  afford  a  just  ground  for  such  discrimination. 

7.  Pleading. — When  a  defendant  demurs  to  a  replication  to  a  plea  and 
the  demurrer  is  overruled,  and  he  traverses  the  replication  and  goes  to  the 
country,  he  can  not  raise  the  legal  question  presented  by  the  demurrer. 

Error  to  the  Circuit  Court  of  St.  Clair  county.     Opinion 
filed  May  16,  188*. 

Mr.  E.  A.  Halbert,  for  appellant;  as  to  extortion,  cited  C, 
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B.  &  Q.  E.  R  Co.  V.  The  People,  77  111.  419;  C.  &  A.  E.  R 
Co.  V.  The  People,  67  111.  11. 

As  to  whether  at  common  law  the  common  carrier  was 
bound  to  charge  the  same  rate  for  the  same  services  to  all 
customers:  Hutchinson  on  Carriers,  §302,  note;  2  Eedfield  on 
Railways,  6th  ed.,  95;  T.  W.  &  W.  Ey.  Co.  v.  Elliott,  76  111. 
67;  Eogan  v.  Aiken,  9  Am.  &  Eng.  Ey.  Cases,  201;  Vincent 
V.  C.  &  A.  R  R  Co.,  49  111.  44;  C,  B.  &  Q.  R  R  Co.  v. 
Parka,  18  111.  464. 

The  charter  given  to  the  railroad  by  the  State  is  a  contract: 
1.  C.  R  R  Co.  V.  McLean  Co.,  17  111.  291;  Neustadt  v.  I.  C. 
R  R  Co.,  31  111.  484;  I.  C.  R  R  Co.  v.  Goodwin,  94  111. 
262;  C,  B.  &  Q.  R  E.  Co.  v.  Iowa,  94  U.  S.  161;  C.  &  A.  R 
R  Co.  V.  The  People,  67  111.  11;  Euggles  v.  The  People,  91 
111.  256;  I.  C.  R  R  Co.  v.  The  People,  95lll.  313. 

Appellant,  in  making  discriminating  ratesr,  is  protected  by 
its  charter  against  legislative  interference:  C,  etc.,  R  E.  Co. 
V.  Iowa,  94  U.  S.  161;  Peik  v.  C,  etc,  R  R  Co.,  94  U.  S.  176; 
Stone  V.  Mississippi,  101  U.  S.  816;  Bingbampton  Bridge 
Case,  3  Wall.  72;  Miller  v.  State,  15  Wall.  511;  Planters  Bk. 
V.  Sharp,  6  Howard,  327. 

Messrs.  G.  &  G.  A.  Koernbr,  for  appellees;  that  at  com- 
mon law  the  common  carrier  was  not  compelled  to  treat  all 
persons  equally,  but  he  must  charge  only  reasonable  rates, 
cited  Directors  Great  West.  Ey.  Co.  v.  Sutton,  4  E.  &  I.  App. 
(H.  L. )  226. 

Competition  is  no  excuse  for  discrimination:  C.  &  A.  E. 
R  Co.  V.  The  People,  67  111.  11. 

Baker,  J.  The  statement,  one  is  a  common  carrier,  ex  vi 
termini  imports  a  duty  to  the  public,  and  a  corresponding 
legal  right  in  the  public;  a  right  common  to  all. 

One  of  the  duties  imposed  upon  the  common  carrier  is,  that 
he  is  bound  to  carry  for  a  reasonable  remuneration,  and  is  not 
allowed  to  make  unreasonable  and  excessive  charges.  He  can 
not,  like  a  merchant  or  mechanic,  consult  his  pleasure  or 
caprice*  in  the  conduct  of  his  business,  and  can  not,  even  by 
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special  agreement,  receive  an  excessive  and  extortionate  price 
for  his  services. 

Another  duty  imposed  on  him  is  to  make  no  nnjnst,  in 
jnrious  or  arbitrary  discriminations  between  individnals  in 
his  dealings  with  the  public.  The  right  to  the  transportation 
services  of  the  common  carrier  is  a  common  right,  belonging 
to  every  one  alike:  Simford  v.  Kailroad  Co.,  24:Penn.  St  378; 
Shipper  v.  Penn.  R,  R  Co.,  47  Id.  338;  N.  R  Express  Co.  v. 
M.  C.  R  R.  Co.,  57  Maine,  178;  McDnffie  v.  Railroad,  62  N. 
H.  430;  C.  &  N.  W.  Ry.  Co.  v.  The  People,  56  111.  355. 

It  is  urged  by  counsel  that  the  provisions  of  the  extortion 
and  unjust  discrimination  act  of  1873,  at  least  so  far  as  it  has 
reference  to  the  subject  of  discriminations,  is  inoperative  as 
regards  the  appellant  corporation. 

The  ground  for  this  claim  is,  that  its  charter  is  a  contract 
between  it  and  the  State,  and  that  by  that  charter  it  was 
given  the  "  right  to  fix  the  rates  of  tariflF  with  such  discrim- 
ination as  to  it  may  seem  to  be  most  conducive  to  the  inter- 
ests of  its  road."  Does  this  provision  by  its  express  terms, 
and  to  the  exclusion  of  any  implied  qualification,  vest  the  cor- 
poration with  plenary  power  to  discriminate  at  will  in  its 
rates  of  toll?  In  the  case  of  Ruggles  v.  Tlie  People,  91  111. 
256,*  it  was  held  that  an  express  grant  of  power  in  the  charter 
of  a  railway  company  to  fix  the  rates  of  tolls  to  be  charged, 
and  to  alter  and  change  the  same,  does  not  confer  unlimited 
power,  but  only  the  right  to  charge  reasonable  rates;  and  that 
what  is  a  reasonable  maximum  rate  may  be  fixed  by  statute. 

In  the  case  of  The  Illinois  Central  R.  R  Co.  v.  The  Peo- 
ple, 95  111.  313,  it  was  held  that  the  act  of  May  2,  1873,  to 
prevent  extortion  and  unjust  discrimination  in  railroads,  is  a 
constitutional  enactment,  and  not  in  violation  of  the  contract 
between  the  State  and  the  railroad  companies,  growing  out  of 
the  granting  and  accepting  of  their  charters,  containing  power 
to  establish  snch  rates  of  toll  for  the  conveyance  of  persons 
and  property  as  they  shall,  from  time  to  time,  direct  and  de- 
termine in  their  by-laws.  These  decisions  have  both  been  af- 
firmed by  the  Supreme  Court  of  the  United  States.  "We 
must,  in  analogy  to  these  cases,  hold  that  the  right  to 'fix  rates 
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of  tariff  with  ench  discriminations  as  to  it  seem  to  be  most 
conducive  to  the  interests  of  its  road,  granted  appellant  in  its 
charter,  is  with  an  implied  limitation  or  restriction,  that  ap- 
pellant shall,  in  fixing  the  rates  of  tariff,  make  them  reasonable 
and  not  extortionate;  and  that  it  shall  in  making  discrimina- 
tions, make  snch  only  as  are  reasonable  and  just,  and  not  such 
as  are  arbitrary,  unreasonable  and  unjust. 

The  main  controversy  in  this  suit  is  upon  the  charge  of  un-  * 
just  discrimination.  Tlie  gravamen  of  the  supposed  offense, 
as  respects  the  shipments  of  flour  is,  that  the  distance 
from  Belleville  to  East  St.  Louis  is  fourteen  miles,  and 
the  distance  from  New  Athens  to  East  St.  Louis  twenty-eight 
miles;  that  from  the  first  day  of  January,  1870,  to  the  eighth 
day  of  December,  1879,  appellees  shipped  over  appellant's 
railroad  from  New  Athens  to  East  St.  Louis,  982  car  loads  of 
flour,  of  100  barrels  each,  for  which  appellant  charged  $17.40 
a  car  load,  which  was  a  greater  compensation  per  car  load  per 
mile,  than  it  charged  for  the  transportation  of  a  like  quantity 
of  freight  of  the  same  class,  transported  during  the  same  time 
in  the  same  direction  over  a  same  portion  of  its  road  of  less 
distance,  to  wit,  from  Belleville  to  East  St.  Louis,  the  toll 
from  Belleville  to  East  St.  Louis  being  $5.00  per  car  load. 
The  schedule  established  by  the  railroad  and  warehouse 
commissioners  for  appellant's  road,  of  reasonable  maximum 
freight  rates  on  flour,  from  New  Athens  to  East  St.  Louis,  28 
miles,  was  $17.58  per  car  load,  and  from  Belleville  to  East  St. 
Louis,  14  miles,  $14.22  per  car  load.  The  amount  charged  ap- 
pellees was  uniformly  $17.40,  being  18  cents  per  car  load  less 
than  the  rate  fixed  by  the  commissioners.  The  evidence  shows 
that  during  the  period  covered  by  the  declaration  the  rates  on 
flour  on  appellant's  road  from  Belleville  to  East  St.  Louis 
fluctuated  greatly,  and  ranged  from  $5  to  $10  per  car  load. 

The  grounds  claimed  by  appellant  to  justify  the  discrimi- 
nations made  by  it  in  favor  of  west  bound  freights  from 
Belleville  are,  in  brief,  that  Belleville  was  a  large  distribut- 
ing and  consuming  point  for. goods  shipped  from  East  St. 
Louis,  and  that  having  the  emptj'^  cars  there  it  could  do  a  re- 
turn business  from  Belleville,  without  the  ordinary  expense 
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incideDt  to  an  out  buBiness  from  a  small  station,  and  could  get 
loads  and  pay  both  ways;  that  the  grades  from  New  Athens 
to  Belleville  were  long  and  heavy,  while  from  the  latter 
place  to  East  St.  Louis  a  train  would  run  almost  of  its  own 
momentum,  and  that  consequently  from  ten  to  twenty  loaded 
cars  could  be  taken  by  an  engine  from  Belleville,  additional 
to  those  haaled  from  New  Athens,  and  at  no  appreciable  ad- 
ditional expense;  and  that  there  being  three  competing  lines 
of  railway  between  Belleville  and  East  St  Louis,  and  there 
being,  during  the  time  covered  by  appellees'  shipments,  a 
war,  primarily  between  the  Illinois  &  St.  Louis  and  the 
southeastern  companies,  in  rates  on  flour,  bran  and  grain, 
appellant  was  compelled,  in  order  to  accommodate  and  retain 
its  customers,  to  haul  from  Belleville  at  the  current  and 
fluctuating  cut  rates,  although  they  were  not  remunerative. 

There  is  some  conflict  in  the  authorities  as  to  the  extent  to 
which  the  common  law  rule  goes  in  prohibiting  discrimina- 
tions by  common  carriers.  They  all  agree,  that  all  discrimi- 
nations are  not  forbidden,  but  only  those  which  are  unreason- 
able and  unjust.  They  also  all  agree,  that  as  they  are  carriers 
for  hire  indiflferently  for  all  persons,  there  are  some  discrimi- 
nations they  may  not  make,  and  they  are  required  to  serve  all 
who  properly  apply  for  transportation,  and  in  the  order  of 
their  applications.  The  point  of  friction  in  the  authorities 
is,  as  to  whether  the  common  law  ;rule  against  unjust  and 
arbitrary  discriminations  requires  an  equality  of  charge. 
Some  of  the  courts  hold,  in  substance,  that  all  have  the  right 
to  the  same  carriage  and  at  a  reasonable  price  for  the  ser- 
vice performed,  but  that  the  commonness  of  the  duty  to  carry 
for  all,  does  not  involve  a  commonness  or  equality  of  compen- 
sation or  charge;  and  that  all  the  shipper  can  ask  the  car- 
rier is  that  he  shall  charge  him  no  more  than  a  reasonable 
sum.  Fitchburg  E.  R  Co.  v.  Gage,  12  Gray,  393;  Johnson 
V.  P.  &  P.  K.  Railroad  Co..  16  Fla.  623. 

The  English  authorities  are  to  the  effect  that  at  common 
law  the  common  carrier  is  not  bound  to  carry  at  equal  rates 
for  all  customers  in  like  condition;  and  the  English  cases  to 
the  contrary,  cited  by  the  appellees,  are  based  either  upon 
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some  general  or  special  statute.  However,  the  decided  weight 
of  American  authority  holds  that  the  common  law  require*  j 
that  the  charges  must  be  equal  to  all  for  the  same  service  o? 
transportation  under  like  circumstances.  Sanford  v.  K.  EL 
Co.  arde;  Sliipper  v.  Penn.  Co.  ante;  McDuffie  v.  R.  R  ante; 
Hogan  V.  Aiken,  9  Am.  &  Eng.  Ry.  Cases,  201;  Messenger 
V.  Penn.  R.  R.  Co.,  36  N.  J.  L.  407;  Vincent  v.  C.  &  A.  R. 
Pw,  Co.,  49  111  33;  C.  &  K  W.  Ry.  v.  The  People,  56  Id.  365; 
C.  &  A.  R.  R  Co.  V.  The  People,  67  Id.  11. 

The  common  law  rule  as  announced  in  these  cases  is  an  in- 
hibition of  a  different  compensation  from  various  persons  for 
the  same  or  an  identical  service  under  identical  conditions. 
In  Smith's  Leading  Cases  p.  174,  the  rule  is  stated  by  him  to 
be  that  the  hire  charged  must  be  no  more  than  a  reasonable 
remuneration  to  the  carrier,  and,  consequently,  not  more  to 
one  than  to  another  for  the  same  semce.  In  the  case  of  the 
Chicago  &  Alton  Road  v.  The  People,  the  doctrine  of  the 
common  law  as  to  prohibited  discriminations  was  broadly 
stated,  and  it  was  held  to  apply  as  between  different  commu- 
nities or  localities  as  well  as  between  different  individuals  of 
the  same  town,  and  to  include  the  case  of  the  same  or  a 
greater  charge  for  the  shorter  of  two  given  distances,  the 
shorter  distance  being  a  part  of  the  greater  distance;  and 
it  would  seem  the  rules  necessarily  include  this,  as  it  is 
mathematically  true  both  that  the  whole  includes  the  part  and 
that  the  part  is  not  equal  to  the  whole.  But  we  know  of  no 
decided  case  that  holds  or  suggests  that,  from  the  standpoint 
of  the  common  law  and  that  only,  a  greater  charge  for  the 
greater  distance  is  unjust  discrimination,  upon  the  ground, 
the  proportionate  charge  per  mile  is  greater  for  the  longer 
distance  than  it  is  for  the  shorter.  The  charging  of  a  less 
price  for  the  same  or  a  greater  service  creates  a  presumption 
that  the  person  who  is  charged  the  greater  sum  for  the  same 
or  a  less  service  has  paid  more  than  a  fair  and  reasonable  rate. 
But,  from  the  fact  the  greater  price  is  paid  for  the  greater  dis- 
tance, there  is  no  presumption  that  more  than  a  fair  and  rea- 
sonable rate  is  paid,  even  though  the  rate  per  mile  is  more; 
and  this  because  there  is  an  element  that  enters  into  the  con- 
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sideration  for  the  greater  amount  so  paid  that  does  not  enter 
into  the  consideration  for  the  smaller  amount  paid  for  the 
shorter  distance.  There  is  nothing  with  which  to  compare  this 
element  of  consideration,  and  thereby  ascertain  whether  or  not 
the  discrimination  in  average  rate  per  mile  is  arbitrary  and 
unreasonable.  There  is,  then,  no  requirement  of  the  common 
law  that  the  carrier's  tolls  for  different  services,  and  where  the 
greater  toll  is  for  the  greater  service,  shall  be  proportioned, 
or  at  a  given  rate  per  mile. 

The  second  section  of  the  act  of  1873  prohibits  "  any  un- 
just discrimination  in  rates  or  charges  of  toll  or  compensa- 
tion;" and  the  third  section  of  the  act  states  seven  specified 
acts  of  discrimination  as  respects  rates  or  charges,  and  then  pro- 
vides that  "all  such  discriminating  rates,  charges,  collections, 
or  receipts,  whether  made  directly  or  by  means  of  any  rebate, 
drawback  or  other  shift  or  evasion,  shall  be  deemed  and  taken, 
against  such  railroad  corporation,  as  prima  fade  evidehce  of 
the  unjust  discriminations  prohibited  by  the  provisions  of  this 
act."  T}iere  can  be  no  just  or  even  plausible  claim  that  the 
discriminations  made  by  the  appellant  in  its  charges  on  flour 
are  included  in  any  of  the  specified  acts  of  discrimination  des- 
ignated in  this  section  three. 

Tlie  prohibition  of  section  one  of  the  act,  is  as  general  and 
comprehensive  against  the  receipt  of  more  than  a  fair  and 
reasonable  rate  of  toll,  as  the  prohibition  of  section  two  is 
against  any  unjast  discrimination  in  rates  of  tolL  And  the 
language  of  section  three  as  regards  the  specified  acts  of  dis- 
crimination, is  identical  with  that  used  in  section  eight  in 
respect  to  the  schedule  of  reasonable  maximum  rates  of  charge, 
i.  tf.,  that  both  "  shall  be  deemed  and  taken  as  prinui  fade 
evidence."  In  the  case  of  0.,  B.  &  Q.  K.  R.  Co.  v.  The  Peo- 
ple, 77  111.  448,  it  was  held  that  a  disregard  of  the  schedule  is 
a  necessary  element  of  the  ofiense  of  extortion  against  which 
the  statute  is  directed,  and  that  the  schedule  is  somethinsr 
more  than  evidence  and  is  a  fact  upon  which  the  action  rests. 
As  sections  three  and  eight  are,  as  respects  the  point  in  ques- 
tion, the  same  in  their  phraseology,  and  as  section  three  per- 
forms a  like  function  for  section  two,  as  section  eight  does 


\ 


Fourth  District — ^Febrtjart  Term,  1884.  687 

St  L.,  A.  &  T.  H.  R,  R.  Co.  v.  Hill  et  al. 

for  Bection  one,  it  must  needs  follow  that  the  specifications 
found  in  section  three  are  something  more  than  evidence, 
and  are  the  facts  upon  one  or  another  of  which,  the  action 
Tinder  the  statute  for  unjust  discrimination  must  rest  "We 
conclude  then  from  the  logic  of  the  case  cited,  that  the  seven 
spexiified  acts  of  discrimination  in  section  three  define  the  of- 
fense of  unjust  discrimination  "  such  "  as  is  to  "  be  deemed 
and  taken  "  "  as  "  "  the  unlawful  discriminations  prohibited 
by  the  provisions  of  the  act." 

In  fact,  the  Supreme  Court  in  their  opinion  say:  ^'The 
statute  defines,  in  section  three  in  respect  to  unjust  discrimina- 
tion, as  it  provides  in  section  eight  in  respect  to  reasonable 
rates,  what  shall  be  deemed  and  taken  B&prirna  facie  evidence 
of  the  unjust  discriminations  prohibited  by  the  act"  And  in 
the  dissenting  opinion  it  is  said,  "We  hold  that  the  averments 
contained  in  the  20th  count  show  a  violation  of  the  second  and 
third  sections  of  the  act,  and  that  it  is  good.  Those  sections 
define  the  ofiense  of  unjust  discrimination,  and  the  aver- 
ments show  that  the  offense  was  committed."  We  understand 
these  as  plain  intimations  that  the  offense  inhibited  by  these 
sections  and  against  which  the  heavy  penalties  of  the  statute 
are  denounced,  is  one  that  falls  within  one  or  another  of  the 
cases  mentioned  in  section  three. 

This  section  three  not  only  defines  and  fixes  the  boundaries 
of  the  statutory  offense,  but  provides  what  shall  be  prima  fade 
evidence  of  its  commission,  and  makes  the  fact  itself  of 
"such"  discrimination,  such  ^pn7W<a^  yj^ce^  evidence.  Then, 
after  a  provision  regarding  an  excuse  or  justification  by  the 
corporation  on  the  ground  of  competition,  follows  the  clause, 
"This  section  shall  not  be  construed  so  as  to  exclude  other 
evidence  tending  to  show  any  unjust  discrimination  in  freight 
and  passage  rates."  This  clause  we  regard  as  treating  of 
the  matter  only  in  its  evidential  aspect  and  not  as  intended 
to  expand  the  definition  of  the  offense  so  as  to  include  any 
discrimination  in  freight  or  passenger  rates  that  the  court  or 
jury  may  deem  unjust  The  prim/i  facie  case,  made  by  proof  of 
one  or  another  of  the  discriminations  specified  in  the  section,  is  of 
course  subject  to  rebuttal,  not  only  by  denial  of  the  fact  of  the 


688  Appellate  Courts  op  Illinois. 

St.  L.,  a.  &  T.  H.  R.  R.  Co.  v.  Hill  et  aL 

diBcriminatioQ  diargcd,  but  by  showing  the  discrimiDation 
was  not  unjust;  and  so,  it  is  the  intent  of  this  clause,  not 
to  confine  the  people  or  the  plaintiffs  to  the  simple  Jhct  which 
makes  the  prima  facie  case,  but  allow  them  to  introduce 
"other  evidence  tendino:  toshow"  the  discrimination  involved 
in  the  prima /ode  case,  was  unjust.  And  so,  also,  in  further- 
ance of  this  object,  section  eight  provides  that  the  schedules 
of  reasonable  maximum  rates  of  charges  made  by  the  com- 
missioners shall,  in  all  suits  wherein  is  in  any  way  involved 
the  question  of  nnjust  discrimination  in  relation  to  charges 
for  transportation,  be  deemed  and  taken  as  prima  Jhcie  evi- 
dence of  what  are  reasonable  maximum  rates.  The  schedules 
would  have  no  tendency  to  prove  the  particular  act  of  dis- 
crimination charged,  but  only  a  tendency  to  show  the  act  was 
unjust,  as  being  based  on  a  charge  in  excess  of  a  maximum 
reasonable  rate. 

The  inhibition  of  this  clause  is  not  against  the  exclusion  of 
evidence  tending  to  show  any  other  unjust  diacriminatiofi^  but 
against  the  exclusion  of  any  ot?ier  evidence  tending  to  show 
any  unjust  discrimination,  i.  ^.,  other  evidence,  cumulative  to 
that  afforded  by  the  prima  facie  case,  to  demonstrate  any 
discrimination  alleged  and  within  the  definition  of  the  offense 
was  in  truth  unjust.  We  can  not  suppose  the  legislative  in- 
tention was,  by  the  general  language  used  either  in  section 
two  or  in  this  clause  of  section  three,  to  give  full  and  plenary 
power  to  the  courts  by  judicial  legislation  to  say  what  is  and 
what  is  not  an  unjust  discrimination  as  respects  charges  for 
freight.  There  would  be  too  wide  a  latitude  afforded  for  dif- 
ferences of  opinion  and  of  conclusion,  and  the  hazard  to  im- 
portant rights  and  large  property  interests  would  be  extreme. 
The  magnitude  both  of  the  public  and  the  private  interests 
involved  in  the  issue,  and  the  heavy  penalties,  fines  and  for- 
feitures imposed  by  the  statute,  alike  forbid  it  to  be  judicially 
considered  that  these  general  and  vague  expressions  have  such 
expansive  and  ill-defined  effect. 

By  section  two  the  scope  of  the  statute,  as  respects  dis- 
criminations, is  expressly  limited  to  *di6criminations  in  rates 
or  charges  of  toll,  or  compensation.    Even  if  it  be  true,  that 
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either  by  force  of  section  two  or  of  the  clause  in  section  three, 
all  discriminations  in  charges  of  toll  that  are  by  the  common 
law  unjust  and  illegal  are  embraced  and  brought  within  the 
statute,  yet,  as  we  have  seen,  the  sole  and  only  rule  of  the 
common  law  in  that  behalf  is  the  same  service  to  all  and  for 
the  same  service  the  same  reasonable  compensation. 

This  doctrine  has  been  applied  in  cases  where  there  were 
special  contracts  to  carry  for  one  to  the  exclusion  of  others,  and 
in  cases  where  there  was  an  inequality  of  charge  for  the  same 
service.  If  the  rule  be  extended  to  its  utmost  limit,  and  so  as  . 
to  include  all  cases  falling  within  the  principle  upon  which  it 
is  founded,  it  would  seem  such  cases  are  all  included  in  the 
prima  facie  cases  stated  in  section  three.  There  is  no  man- 
date of  the  common  law,  that  when  there  is  a  difference  of  dis- 
tances in  the  services  performed,  the  charges  of  the  common  / 
carrier  shall  be  proportioned  equally  to  the  respective  dis- 
tances and  at  a  uniform  rate  per  mile;  or  that  when  the 
greater  charge  is  made  for  the  greater  distance,  it  shall  bear 
any  given  proportion  to  that  made  for  the  shorter  distance. 

If  we  go  beyond  that  which  we  have  stated  as  the  common 
law  rule,  and  beyond  the  cases  designated  in  the  statute, 
where  is  the  line  to  be  drawn?  The  charge  per  car  load  hav- 
ing  been  lowered  a  certain  sum  from  Belleville  to  East  St. 
Louis,  what  reduction  did  the  law  require  appellant  to  make 
in  its  tolls  for  west  bound  freights  from  stations  east  of  Belle- 
ville? Was  the  rate  per  mile  per  car  the  test?  Or,  was 
the  charge  to  be  lowered  the  same  sum  from  all  other  sta- 
tions? Or,  was  the  rate  to  be  lowered  for  all  longer  distances 
in  accordance  with  the  sliding  scale  of  the  railroad  commis- 
sioners? Or,  was  the  reasonable  cost  of  the  transportation  be- 
yond Belleville  to  be  added  to  the  Belleville  charge?  A  dif- 
ference in  amount  of  t<»ll  from  any  named  station  to  any  two 
given  stations,  involves  necessarily  the  fact  of  a  discrimina- 
tion. But  where,  in  the  absence  of  an  equality  of  service,  and 
also  of  an  express  statutory  enactment,  does  the  domain  of  ^ 
unjicst  discrimination  begin?  The  answers  to  these  several 
questions  might  be  as  numerous  and  as  variant  as  the  courts 
or  juries  before  wlioui  they  might  arise.     As  was   suggested 
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by  the  Supreme  Court  in  the  Chicago,  Burlington  &  Quincy 
case,  there  would  be  no  certainty  of  the  railroad  companies 
being  able  to  conform  to  the  law,  and  they  would  be  left 
in  a  state  of  uncertainty  and  danger,  and  exposed  to  injustice. 

Our  conclusion  then  is,  that  the  facts  disclosed  by  tlio  rec- 
ord show  no  unjust  discrimination  within  the  provisions  of 
the  act  of  1873,  in  the  amounts  collected  from  appellees  for 
the  transportation  of  the  982  car  loads  of  flour  from  New 
'    Athens  to  East  St.  Louis. 

The  charge  of  unjust  discrimination  in  the  transportation 
of  one  hundred  and  forty-nine  car  loads  of  bran  and  mill  stuflF, 
stands  substantially  on  the  same  footing. 

The  charge  of  unjust  discrimination  as  respects  wheat  is^ 
that  the  appellant  corporation  charged  appellees  two  cents 
more  per  hundred  pounds,  per  car  load,  for  carrying  two 
millions  eighty-three  thousand  two  hundred  and  twenty- 
three  pounds  of  wheat  from  New  Athens  to  East  St  Louis, 
than  it  charged  others  for  wheat  shipped  from  New  Athens 
and  consigned  to,  and  delivered  in  the  East  St.  Louis  elevator. 
One  of  the  specifications  of  unjust  discrimination  in  section 
three  of  the  act,  is  where  the  railroad  company  shall  charge, 
collect  or  receive  from  any  person  or  persons,  for  the  trans- 
portation of  any  freight  upon  its  railroad,  a  higher  or  greater 
rate  of  toll  or  compensation  than  it  shall,  at  the  same  time 
charge,  collect  or  receive  from  any  other  person  or  persons, 
for  the  transportation  of  the  like  quantity  of  freight  of  the 
same  class,  being  transported  from  the  same  point,  in  the 
same  direction,  over  equal  distances  of  the  same  railroad.  Tlie 
case,  as  regards  the  shipments  of  wheat,  would  seem  to  fall 
directly  within  this  provision  of  the  statute.  The  right  of  the 
corporation  to  compel  the  shipper,  under  the  penalty  of  a 
higher  rate  of  toll,  to  ship  his  freights  to  a  particular  con- 
signee, can  not  be  admitted.  Tlie  alleged  difference  of  delivery 
on  the  track  and  delivery  into  an  elevator  in  detention  of 
cars,  does  not  afford  a  just  ground  for  such  discrimination. 
The  usual  time  allowed  to  unload  a  car  is  twenty-four  hours 
from  the  date  of  notice  of  arrival,  and  the  rule  is  to  charge 
§5.00  per  day  for  a  car  if  not  unloaded  in  this  twenty-four 
hours. 
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This  demurrage  charge  of  $5.00  a  day  for  delay  is  made 
alike  to  all  consignees,  and  whether  the  delivery  is  on  track 
or  in  elevator;  and  must  be  presumed  to  be  the  fair  and  rea- 
sonable compensation  for  such  delay.  If  two  car  loads  of 
wheat  are  delivered,  the  one  to  a  consignee  on  the  track  and 
the  otlier  to  an  elevator,  and  there  is  a  delay  of  one  day  in 
unloading,  as  to  each  of  these  cars,  the  justice  of  imposing 
upon  the  one  a  penalty  of  $5.00  and  two  cents  in  addition  for 
each  hundred  pounds  of  wheat,  and  upon  the  other  the  pen- 
alty of  $5.00,  and  that  only,  is  not  perceived;  and  if  each  of 
the  two  consignees  unloads  his  car  within  the  reasonable  time 
allowed  for  such  service,  and  with  equal  promptness,  it  is 
manifestly  an  arbitrary  discrimination  to  say  the  shipper  to 
the  one  consignee  shall  pay  two  cents  more  per  hundred 
pounds  for  his  car  load  of  wheat  than  the  shipper  to  the  other 
pays.  According  to  appellant's  mode  of  conducting  its  busi- 
ness in  this  behalf,  even  were  the  car  on  the  track  unloaded 
within  one  hour  after  arrival,  and  the  car  at  the  elevator  not 
unloaded  within  twenty  hours  thereafter,  yet  there  would  be 
a  heavy  charge  for  delay  to  the  first  and  no  charge  whatever 
for  delay  to  the  latter.  If  the  railroad  company  has  not  suiB- 
cient  tracks  accessible  for  teams  for  the  prompt  delivery  of  all 
the  car  loads  of  freight  it  may  carry,  then  it  is  its  duty  to 
provide  such  tracks;  or,  at  all  events,  it  must' not  charge  the 
shipper  or  consignee  for  damage  and  delay  caused  by  its  own 
want  of  proper  facilities  to  do  with  promptness  the  business 
it  undertakes  to  do.  The  two  cents  additional  charge  on  each 
one  hundred  pounds  of  wheat  seems  only  ostensibly  a  charge 
for  delay  of  cars,  and  in  reality  an  unjust  discrimination  in 
rates  of  toll,  to  force  appellees  to  make  their  shipments  to  a 
particular  consignee  or  class  of  consignees. 

There  are  severf^l  counts  in  !the  declaration  for  extortion. 
The  rates  on  bran  and  on  wheat  collected  by  appellant  were  in 
excess  of  the  reasonable  maximum  rates  of  charges  permitted 
by  the  schedule  prepared  for  appellant's  road  by  the  railroad 
and  warehouse  commissioners.  And  we  find  no  evidence  in 
the  record  to  overcome  th^  prima  faaie  case   thus  made  out. 

Appellant  insists  the  replication  to  its  plea  of  the  Statute 
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of  Limitations  is  bad  in  law.  The  question  is  not  properly 
before  us  for  decision.  When  a  defendant  demurs  to  a  repli- 
cation to  .a  plea  and  the  demurrer  is  overruled,  and  he  tra- 
verses the  replication  and  goes  to  the  country,  he  can  not 
raise  the  legal  questions  presented  by  the  demurrer.  It  may 
be  doubted,  however,  if  the  evidence  sufficiently  sustains  the 
replication,  such  as  it  is. 

The  judgment  of  the  circuit  court  was  in  favor  of  appel- 
lees for  $12,500,  and  this  was  greatly  in  excess  of  the 
amount  they  were  entitled  to  recover.  The  rulings  of  the 
circuit  court  upon  the  instructions  and  otherwise,  so  far  as 
they  conflict  with  the  views  herein  expressed,  we  hold  to  be 
erroneous. 

The  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 

Wall,  P.  J.  took  no  part  in  the  decision  of  this  case. 
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John  Thomlinson  et  al. 

V. 

Emanuel  Earnshaw  et  al. 

1.  Interbst,  whxk  DI7B  ON  A0COUNT8. — ^Under  our  statute,  interest  is 
recoverable  on  money  due  on  the  settlement  of  accounts  from  the  day  of 
liquidating  accounts  between  the  i>artie8  and  ascertaining  the  balance. 

2.  Liquidation  of  account — Statements. — Where  an  account  con- 
sisted of  a  number  of  items  of  both  debits  and  credits,  running  through 
several  months,  and  statements  of  the  amount  of  material  delivered  as  per 
contract  to  defendants  were  furnished  defendants  by  plaintiffs  at  intervals, 
while  the  contract  was  being  performed,  and  such  statements  were  retained 
by  the  defendants  without  objection,  but  in  none  of  the  statements  were  any 
payments  credited.  Held,  that  the  fact  that  defend^ts  made  no  objection 
to  the  several  statements  is  perhaps  evidence  of  an  implied  admission  of 
their  correctness;  but  this  only  furnishes  proof  of  the  items  composing  the 
debit  side  of  the  account,  and  has  no  tendency  to  show  a  liquidation  of  the 
entire  account  and  ascertainment  of  the  balance. 

8.  Practice.— Where  the  only  error  in  the  record  was  as  to  the  interest, 
the  amount  of  which  was  easily  separable  from  the  residue  of  the  judgment. 
Heldy  that  there  is  no  necessity  for  reversing  the  judgment  in  toto :  Prac- 
tice Act,  §  83.  Plaintiffs  offer  to  remit  the  interest  in  case  this  court  holds 
interest  is  not  recoverable,  and  the  case  is  reversed  at  their  costs,  with  di- 
rections to  court  below,  upon  a  remittitur  being  made,  to  enter  judgment 
for  the  principal. 

VouXIV.     88  (593J 
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Thomlinson  et  al.  v.  Eamshaw  et  al. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding.     Opinion  filed  April  15, 

1884. 

Mr.  Allan  C.  Story,  for  appellants;  as  to  the  allowance  of 
interest,  cited  Sammis  v.  Clark,  13  111.  644;  Clement  v.  Mc- 
Connell,14  111.  164;  Davis  v.  Keiiaga,  61  111.  170;  W.  Chi- 
cago A.  Works  V.  Sheer,  104  111.  686. 

It  is  error  for  a  court  to  allow  the  ad  damnum  to  be  in- 
creased after  verdict:  Brown  v.  Smith,  24  111.  197;  Fourneir 
V.  Faggott,  3  Scam.  347;  Stevens  v.  Sweeney,  2  Oilm.  375; 
Kussell  V.  Chicago,  22  HI.  283. 

Mr.  W.  "W.  GuBLEY,  for  appellees;  that  the  fact  that  ap- 
pellants made  no  objection  to  the  statement  of  the  account 
and  subsequently  made  partial  payments  thereon,  clearly 
amounts  to  a  liquidation  of  the  account,  and  that  the  claim 
draws  interest  from  the  time  of  liquidation,  cited  Casey  v. 
Carver,  42  111.  225;  Ditch  v.  VoUhardt,  82  111.  134;  Driver  v. 
Ford,  90  111.  599;  Stern  v.  The  People,  102  111.  640;  Cooper 
V.  Coales,  21  Wallace,  105. 

Appellants  can  not  raise  the  question  as  to  the  ad  damnum^ 
because  they,  in  the  court  below,  made  no  objection  to  the 
amendment  of  the  ad  damnuin^  and  in  their  written  grounds 
for  a  new  trial  did  not  assign  this  amendment;  and  this 
question  can  not  be  raised  under  the  general  assignment  of 
error,  that  the  court  below  erred  in  overruling  the  motion  for 
a  new  trial:  Ottawa,  etc.,  K.  R  Co.  v.  McMath,  91  111.  104; 
Shaw  V.  The  People,  81  IlL  150;  C.  R  I.  &  P.  Ry.  Co.  v.  N. 
I.  C.  &  L  Co.,  36  III.  60. 

Bailey,  J.  This  was  an  action  of  assumpsit,  brought  by 
Emanuel  Eamshaw  and  others  against  John  Thomlinson  and 
others,  on  an  account  for  stone  furnished  by  the  plaintiffs 
from  their  quarry,  in  pursuance  of  an  oral  contract  with  the 
defendants,  to  be  used  by  the  defendants  in  erecting  a  conrt 
house  at  Washington,  Indiana.  The  declaration  contained 
only  the  common  counts,  to  which  the  defendants  pleaded 
non  assumpsit,  and  also  a  plea  of  set-off,  claimiug  damages 
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of  the  plaintiffs  in  consequence  of  the  inferior  quality  of  the 
stone  furnished  under  the  contract.  Tlie  evidence  shows  that 
the  stone  was  delivered  from  time  to  time,  from  April  27, 
1877,  to  November  9th  of  the  same  year,  as  needed  in  the 
erection  of  the  building,  and  amounted  in  all,  according  to 
the  contract  price,  to  $7,974.76,  and  that  the  defendants  paid 
the  plaintiffs  various  suras  on  account,  amounting  to  $7,216.39, 
leaving  a  balance  unpaid  of  $768.36.  The  jury  at  the  trial 
found  against  the  defendants  on  their  plea  of  set-off,  and  ren- 
dered a  verdict  for  the  plaintiffs  for  the  balance  of  the  account 
with  interest,  amounting  to  $1,009.27. 

As  to  the  defense  of  set-off,  the  evidence  was  conflicting, 
and  we  can  not  say  that  the  jury  were  not  warranted  in  find- 
ing for  the  plaintiffs  on  that  issue.  We  think,  however,  that 
the  evidence  did  not  warrant  the  allowance  of  interest  on  the 
plaintiff's  account,  and  that,  to  that  extent,  the  verdict  and 
judgment  are  erroneous. 

Under  our  statute,  interest  is  recoverable  "  on  money  due 
on  the  settlement  of  account,  from  the  day  of  liquidating  ac- 
cxmnts  between  the  parties  and  ascertaining  the  balance."  It 
is  clear  that  the  present  case  is  not  brought  within  this  pro- 
vision of  the  statute.  The  account  consists  of  a  considerable 
number  of  items  of  both  debits  and  credits,  running  through 
several  months,  and  there  is  no  evidence  that  it  was  ever 
liquidated  between  the  parties.  It  seems  that  statements  or 
memoranda  of  the  amount  of  stone  delivered  to  the  defend- 
ants were  furnished  them  by  the  plaintiffs  at  intervals,  while 
the  contract  was  being  performed,  and  so  far  as  appears,  such 
statements  were  retained  bythe  defendants  without  objection; 
but  this  has  no  tendency  to  show  a  liquidation  of  the  entire 
account  and  an  ascertainment  of  the  balance.  The  fact  that 
the  defendants  made  no  objection  to  the  several  statements  is 
perhaps  evidence  of  an  implied  admission  of  their  correctness; 
but  this  only  furnishes  proof  of  the  items  composing  the  debit 
side  of  the  account.  In  none  of  those  memorandums  were 
any  payments  credited,  nor  can  they  in  any  sense  be  regarded 
as  supplying  the  place  of  a  general  statement  of  the  account, 
showing  and  ascertaining  the  balance  due. 
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The  only  error  in  the  record  being  as  to  the  interest,  the 
araonnt  of  which  is  easily  separable  from  the  residue  of  the 
judgment,  there  seems  to  be  no  necessity  for  reversing  the 
judgment  in  toto  so  as  to  subject  the  parties  to  the  trouble 
and  expense  of  a  new  trial.  In  cases  of  this  character,  am- 
ple authority  is  given  by  the  eighty-first  section  of  the  Prac- 
tice Act,  to  enter  the  proper  judgment  in  this  court,  or  to  re- 
mand the  cause  to  the  court  below,  with  directions  to  that  court 
to  enter  judgment  for  the  proper  amount.  The  plaintiffs,  more- 
over, offer  to  remit  the  amount  of  the  interest  in  case  we  hold 
that  interest  is  not  recoverable,  and  content  themselves  with  a 
judgment  for  the  principal  only.  We  think  they  are  entitled 
to  a  judgment  for  that  amount,  and  in  case  they  voluntarily 
remit  the  interest,  they  should  not  be  compelled  to  retry  the 
case.  A  proper  practice,  in  cases  of  this  kind,  is  clearly  indi- 
cated in  the  West  Chicago  Alcohol  Works  v.  Sheer,  104  111. 
586.  In  conformity  with  the  practice. there  laid  down,  the 
judgment  of  the  Superior  Court  will  be  reversed,  at  the  costs 
of  the  plaintiffs  below,  with  directions  to  that  court,  upon  a 
remittitur  being  made  by  the  plain'tiffs,  of  $230.91,  to  enter 
judgment  in  their  favor  on  the  verdict  for  the  residue,  viz.: 
$768.36  and  costs.  In  case  of  a  failure  to  make  such  remitti- 
tur within  thirty  days  after  the  re-instatement  of  this  cause  in 
the  court  below,  that  court  is  directed  to  award  the*defendant8 
a  new  trial. 

Judgment  reversed. 


Carrie  J.  Lewis 

V. 

S.  S.  Hawkins.' 


Preponderance  op  evidence. — ^The  court  ia  of  opinion  that  the  dear 
preponderance  of  the  evidence  is  in  favor  of  appellant,  viz. :  that  appellee 
was  guilty  of  negligence  and  anskillfulness  in  manufactaring  a  dress  for 
appellant,  and  therefore  the  judgment  is  reversed  so  that  the  cause  maj  be 
submitted  to  another  juxy. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  H.  Babnum,  Judge,  presiding.  Opinion  filed  April 
16,  1884. 

Pee  Curiam.  This  suit  was  brought  by  the  appellant 
against  the  appellee  before  a  justice  of  the  peace,  to  recover 
damages  for  the  negligence  and  unskillfulness  of  the  appel- 
lee, a  dressmaker,  in  manufacturing  for  the  appellant  a  dress 
of  a  certain  style,  out  of  material  furnished  by  the  appellant, 
by  means  whereof  said  materials  were  spoiled  and  rendered 
of  little  or  no  value.  In  the  justice's  court  judgment  was 
rendered  for  the  appellant,  for  $45.25  and  costs,  but  on  appeal 
to  tlie  circuit  court  a  trial  was  had  before  the  court  and  a 
jury,  resultincr  in  a  verdict  and  judgment  for  the  appellee. 

The  fact  that  the  appellant  furnished  the  materials  and 
em])loyed  the  appellee  to  make  the  dress  is  conceded,  and 
there  seems  to  be  no  substantial  dispute  as  to  the  style  of 
dress  agreed  upon,  and  the  manner  in  which  it  was  to  be 
made.  The  appellant  alleges  that,  when  made  up  and  deliv- 
ered to  her,  the  dress  was  of  a  different  style  from  the  one 
ordered,  was  improperly  made  and  wholly  failed  to  fit,  and 
that,  as  the  material  was  cut,  it  was  impossible  to  so  change 
it  or  make  it  over  as  to  make  it  fit  properly.  As  to  these 
matters  there  is  considerable  conflict  in  the  evidence,  but 
after  carefully  examining  the  whole  record,  we  are  of  the 
opinion  that  the  clear  preponderance  of  the  evidence  is  with 
the  appellant  We,  therefore,  feel  compelled  to  reverse  the 
judgment  so  that  the  cause  may  be  submitted  to  another 
jury. 

The  judgment  will  be  reversed  and  the  cause  remanded  for 
a  new  trial. 

Judgment  reversed. 
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Charles  W.  Pardridge  et  al. 

V. 

Patrick  F.  Eyan. 

1 .  Gb ANTiKG  A  KBW  TRIAL— Appellee  worked  for  appellants  for  a  stated 
salary,  and  a  certain  share  of  the  profits.  Every  six  months  inyentories 
were  taken  and  the  profits  averaged  $6,000.  From  March  to  October,  1880, 
the  inventoiy  showed  the  profits  to  be  |20,000;  no  good  reason  was  shown 
for  this  extraordinary  increase.  Upon  a  motion  for  a  new  trial,  appellants 
showed  that  by  a  mistake  of  their  book-keeper  in  the  final  statements, 
charges  for  merchandise  on  the  debit  side  to  the  amount  of  nearly  $15,000 
were  omitted;  they  also  gave  a  reasonable  excuse  for  their  failure  to  show 
these  and  other  facts  of  the  same  import  at  the  trial.  Held,  that  the  judg- 
ment must  be  reversed  and  the  cause  remanded  for  a  new  trial. 

2.  pARTNEiiSHiP. — As  to  the  question  ot  a  partnership  between  the  par- 
ties and  of  the  specific  terms  of  the  contract  upon  which  the  evidence  was 
conflicting*  it  was  the  province  of  the  jury  to  pass  upon. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding.     Opinion  filed  April  15, 

1884. 

Messrs.  Swett,  Haskell  &  Grosscup,  for  appellants;  as  to 
when  a  new  trial  should  be  granted,  in  cases  of  surprise  and 
fraud,  cited  2  Bouv.  Law  Die.  }293;  "Wilson  v.  Brandon,  8 
Ga,  136;  Arthur  v.  Mitchell,  18  Miss.  326;  Farbrilius  v. 
Cook,  3  Burrow,  1771 ;  Thurtell  v.  Beaumont,  1  Bingham,  339; 
Morrell  v.  Kimball,  1  Greenleaf,  322;  1  Graham  &  W.  N.  Tr. 
178;  Martyn  v.  Podger,  5  Burr.  2,631;  Peagram  v.  King,  2 
Hawks,  605;  Houston  v.  Smith,  6  Ired.  Eq.  264;  Burgess  v. 
Lovengood,  2  Jones  Eq.  457;  McNorton  v.  Robertson,  9  Ired. 
Eq.  256. 

Messrs.  Hynes,  English  &  Dunne,  for  appellee;  that  the 
verdict  should  not  be  disturbed,  cited  Rogers  v.  The  People, 
98  Hi.  581;  Bishop  v.  Busse,  69  111.  403;  Hubbard  v.  Ran- 
kin,  71  111.  129;  C,  B.  &  Q.  R.  R.  Co.  v.  Dickson,  63  111.  151; 
S.  W.  &  W.  R.  R.  Co.  V.  Moore,  77  III.  217;  Wiggins  Ferrj 
Co.  V.  Higgins,  72  111.  517;    Simons  v.  Waldron,  70  111.  281; 
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Connolly  v.  The  People,  81  111.  379;  Chapman  v.  Burt,  77 
111.  337;  Howitt  v.  Estelle,  92  111.  218;  Lewis  v.  Lewis,  92 
111.  237;  Wright  v.  Gould,  73  111.  66;  Edgmon  v.  Ashelby, 
76  111.  161;  Bowen  v.  Rntherford,  60  111.  41;  E.  E.  L  &  St. 
L.  R  R  Co.  V.  Eose,  72  111.  183. 

Wilson,  J.  This  case  grows  out  of  a  controversy  between 
the  parties  as  to  the  amount  which  appellee,  the  plaintiff  be- 
low, is  entitled  to  as  his  compensation  for  services  rendered 
by  him  as  manager  of  appellant's  8toi*e,  known  as  the  New 
York  store,  in  the  city  of  Chicago.  His  claim  is  that  he  was 
made  manager  of  the  store  in  February,  1875,  on  a  designated 
weekly  salary,  but  with  an  agreement  that  as  soon  as  the  stock 
of  goods  on  hand  should  have  been  paid  for  out  of  the  profits 
of  the  business  he  should  have  a  third  of  the  net  profits  for 
his  compensation;  that  no  rent  was  to  be  charged,  the  build- 
ing in  which  the  store  was  located  being  owned  by  the  Par- 
dridges;  that  in  the  summer  of  1878  a  question  arose  be- 
tween the  parties  as  to  the  extent  of  Ryan's  share  of  the 
profits,  he  claiming  it  was  to  be  one  third,  the  Pardridges 
that  it  was  to  be  one  fourth;  that  they  finally  agreed  to  call 
it  one  fourth  of  the  profits  and  $25  a  week;  and  appellee 
claims  that  this  was  to  apply  from  the  time  the  stock  was 
paid  for,  under  the  terms  of  the  original  agreement,  down  to 
October  11,  1880,  when  his  connection  with  the  business 
ceased. 

Appellants  claim  that  rent,  at  the  rate  of  $4,000,  was  to  be 
charged  for  the  store,  and  that  appellee's  weekly  salary  was  to 
come  out  of  his  share  of  the  profits. 

The  evidence  tends  to  show  that,  as  the  business  proceeded, 
inventories  were  taken  from  time  to  time,  showing  the  accu- 
mulation of  more  or  less  profits,  down  to  October  11,  1880, 
when  appellee  left,  and  subsequently  brought  the  present  suit, 
in  which  he  recovered  a  verdict  and  judgment  for  $11,450. 
The  defendants  moved  the  court  for  a  new  trial,  which  being 
denied,  they  appealed  to  this  court. 

Aside  from  the  amount  of  the  verdict,  we  find  no  material 
errors  in  the  record.    As  to  the  question  of  partnership,  and 
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the  specific  terms  of  the  contract  between  the  parties,  there 
was  conflicting  evidence,  which  it  was  the  province  of  the 
jury  to  pass  upon.  But  as  to  the  amount  of  the  verdict,  we 
can  not,  by  any  calculation  which  we  are  able  to  make,  find 
any  sufficient  evidence  upon  which  to  base  it,  except  upon  the 
hypothesis  that  the  profits  of  the  store  from  March  11,  1880, 
to  October  11,  1880,  amounted  to  the  sum  of  $20,000,  or 
thereabouts. 

It  appears  that  they  were  in  the  habit  of  taking  an  account 
of  stock,  and  making  a  statement  of  the  results  of  the  busi- 
ness, at  the  end  of  each  six  montlis,  and  that  the  half  yearly 
profits  for  the  two  years  next  immediately  preceding  the  pe- 
riod between  March  and  October,  1880,  averaged  in  round 
numbers,  about  $6,000.  Ko  sufficient  cause  is  shown  for  so 
large  and  sudden  an  increase  in  the  profits,  as  that  claimed 
by  appellee  from  March  to  October,  especially  as  it  does  not 
appear  that  the  amount  of  goods  sold  was  materially  larger 
than  former  stocks,  nor  that  there  had  been  any  change  in 
the  mode  of  business,  or  other  attending  circumstances.  It 
is  true  the  time  was  seven  months  instead  of  six,  but  this 
can  not  be  regarded  as  sufficiently  accounting  tor  the  extraor- 
dinary increase.  '> 

The  explanation  furnished  by  appellants  is  that  in  making 
up  the  final  statement,  the  book-keeper,  by  mistake,  omitted 
in  the  debit  side  of  the  account,  c)iarges  for  merchandise  to 
the  amount  of  nearly  $15,000,  which  if  included  in  the  ac- 
count would  lessen  the  credit  side,  and  consequently  the  prof- 
its to  be  divided,  by  that  sum;  that  this  mistake  happened  by 
reason  of  certain  outstanding  bills  for  goods  purchased  by 
appellee  for  the  store,  before  the  making  of  the  inventory  of 
September  17th,  the  bills  not  having  then  been  sent  in  for 
payment,  and  some  $8,000  or  $10,000  for  goods  purchased 
by  appellee  after  September  17th,  the  bills  of  which  had  been 
O  K-ed  by  appellee  himself,  and  all  of  which  were  paid  for  by 
appellants,  and  were  properly  chargeable  in  the  store  account 
These  facts,  as  also  a. reasonable  excuse  for  appellants'  failure 
to  show  theni  at  the  trial,  were,  we  think,  sufficiently  made  to 
appear  on  the  hearing  of  appellants'  motion  for  a  new  trial. 
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to  have  required  the  court  to  grant  such  motiou.  Appellee 
must  be  presumed  to  have  known  of  the  purchase  of  goods 
bought  by  himself;  and  whether  he  intentionally  concealed 
the  fact  of  such  purchase,  or  otherwise,  the  effect  upon  the 
rights  of  appellants  was  the  same.  We  can  not  permit  a 
judgment  to  stand,  which,  if  the  showing  made  by  appellants, 
in  their  motion  for  a  new  trial,  shall  be  substantiated  by 
proof,  would  be  grossly  unjust. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
court  below. 

Beversed  and  remanded. 
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V. 

Allan  Gregory  et  al. 

1.  Settiko  asidb  judgment  bt  default. — When  a  judgment  which 
is  plainly  unjust  has  been  rendered  against  a  party  by  default,  if  a  reasona- 
ble excuse  is  shown  for  not  having  made  a  defense,  and  the  party  against 
whom  the  judgment  is  rendered  exercises  reasonable  and  ordinary  diligence 
m  moving  to  set  it  aside,  it  is  the  duty  of  the  court  to  exercise  its  discretion 
by  granting  the  motion,  especially  if  it  be  made  at  the  same  term  at  which 
the  judgment  is  rendered. 

2.  Discretion  of  court. — The  discretion  vested  in  the  courts  to  grant 
or  deny  motions  of  this  chai-acter,  is  not  an  absolute,  but  a  legal  discretion 
which  is  subject  to  be  reviewed.  Under  the  showing  as  made  by  plaintiff  in 
error  in  this  case,  the  court  is  of  opinion  that  there  wan  not  any  such  lack 
of  diligence  on.his  part  as  to  debar  him,  from  an  opportunity  to  present  his 
defense  upon  its  merits. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  April 
15,  1884. 

This  wasan  action  of  assumpsit  brought  bv  the  defendants  in 
error,  in  the  Superior  Conrt  of  Cook  county,  against  the  plaintiff 
in  error,  Dunlap,  and  his  partners,  Beale  Brothers  &  Fish. 
Summons  was  issued  Kovember  3, 1883,  against  the  defendants 
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Beale  and  Fish,  which  was  returned  not  found.  On  the  same 
day  a  capias  ad  res.  was  issaed  against  Dnnlap,  npon  whicli 
he  was  arrested.  Kovember  14,  1883,  the  capias,  on  motion 
of  his  attorney,  was  qnashed,  and  the  capias  was  ordered  to 
stand  as  a  summons.  Declaration  containing  the  common 
counts,  filed  November  16,  1883;  December  6,  1883,  judg- 
ment against  plaintiff  in  error  by  default  for  want  of  appear- 
ance, for  $6,153.41. 

Defendant  Dunlap  moved  the  court  to  set  aside  the  judg- 
ment and  default  upon  his  own  affidavit,  which  was  as  fol- 
lows: 

J.  J.  Dunlap,  being  duly  sworn,  says  that  he  is  one  of  the 
defendants  in  the  above  entitled  cause;  that  said  action  was 
commenced  on  the  3d  day  of  November,  A.  D.  1883,  by  the  is- 
suance of  ^capias  ad  respondendum^  against  the  affiant,  under 
which  this  affiant  was  arrested  and  confined  in  the  county  jail 
for  ten  days;  that  thereupon  this  affiant  employed  one  Albion 
Gate,  a  regular  attorney  of  this  court,  to  act  as  his  attorney  in 
said  cause,  and  paid  to  said  Cate  his  retainer  of  one  hundred 
dollars  ($100);  that  said  Cate  appeared  before  this  court  as 
the  attorney  of  said  affiant,  and  made  a  motion  to  quash  said 
capias,  on  the  fourteenth  (14th)  day  of  November,  1883,  which 
said  motion  was  granted  and  this  affiant  was  discharged  from 
arrest;  that  thereupon  this  affiant  immediately  left  for  his 
home  at  Perry,  in  the  State  of  Iowa,  supposing  that  said  Cate 
would  continue  to  act  for  him  and  protect  his  interests  in  said 
cause,  and  supposing  from  the  information  derived  from  said 
Cate,  that  the  quashing  of  said  capias  put  an  end  to  said  litiga- 
tion; that  after  he  reached  home  he  received  a  letter,  a  copy  of 
which  this  affiant  is  unable  to  produce,  from  said  Cate,  saying 
that  said  cause  required  further  attention,  and  asking  this 
affiant  to  remit  to  him  one  hundred  dollars  ($100)  more  for 
his  additional  services  therein;  that  immediately  upon  receipt 
of  said  letter  from  said  Cate,  this  affiant  wrote  to  said  Cate, 
stating  that  his  understanding  was,  as  in  fact  it  was,  that 
said  Cate  should  act  for  him  in  the  entire  litigation  for  the  one 
hundred  dollars  ($100)  already  paid,  but  if  said  Cate  in- 
sisted, he  would  send  him  twenty-five  dollars  ($25)  to  pay 
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said  Cate  for  secnriug  a  continuance  and  protecting  his,  this 
affiant's,  interests,  until  he  could  come  to  Chicago  and  arrange 
for  the  defense  of  said  suit;  and  this  affiant  supposed  that  ar- 
rangement was  then  made  for  his'  protection  in  said  action, 
and  that  said  Gate  would  continue  to  act  for  him  therein;  and 
this  affiant  continaed  in  that  belief,  and  supposed  that  said 
Gate  would  act  as  his  attorney  therein  and  make  a  proper 
defense  therein,  until  about  the  6th  day  of  December,  A.  D. 
1S83,  when  he  received  another  letter  from  said  Gate,  refusing 
to  act  further  in  said  cause  nnless  he  received  one  hundred 
dollars  ($100);  and  this  affiant  further  says  that  upon  the 
receipt  of  the  said  first  letter  from  said  Gate,  this  affiant,  to 
arrange  beyond  peradventure  for  the  making  of  his  said  de- 
fense in  said  suit,  wrote  also  to  one  J.  M.  Longeneker,  another 
attorney  of  this  court,  asking  him  to  see  said  Gate,  and  if  he, 
said  Gate,  did  not  intend  to  act  for  this  affiant,  to  obtain 
the  papers  from  said  Gate,  and  himself  act  as  his,  this  affiant's, 
attorney  therein;  that  this  affiant  supposed  that  he  had  thus 
made  complete  arrangements  for  the  defense  of  said  suit, 
and  did  not  know  such  was  not  the  case  until  he  received  a 
letter  from  said  Longeneker,  on  or  about  the  eighth  (8th)  day 
of  December  last;  and  in  the  same  or  next  mail  this  affiant 
received  a  cop}'  of  the  Drover's  Journal,  a  newspaper  issued 
at  the  Stock  Yards,  in  the  city  of  Ghioago,  stating  that  judg- 
ment in  said  cause  had  been  rendered  against  this  affiant  for 
the  sum  of  six  thousand  one  hundred  and  fifty-three  dollars 
and  forty-one  cents  ($6,153.41),  by  default;  that  this  affiant 
had  also  been  informed  by  G.  E.  Gox,  Esq.,  his  attorney  at 
Perry,  Iowa,  that  the  capias  did  not  operate  as  a  summons. 

And  this  affiant  further  says  that  he  intended  in  good  faith 
to  contest  the  claim  made  in  said  cause,  and  did  not  intend  to 
allow  judgment  to  go  against  him  by  default;  that  ho  has  a 
good  defense  thereto  upon  the  merits,  as  to  the  whole  of  said 
claim;  that  said  action  is  brought  against  this  affiant  and  the 
other  defendants  as  partners,  under  the  firm  name  of  Beale 
Bros.,  Dunlap  &  Fish,  for  moneys  claimed  to  have  been  ad- 
vanced by  said  plaintiffs  to  said  parties;  that  the  amount  of 
said  advances   was  originally   about  nine  thousand  dollars 
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($9,000),  and  this  afSant  nnderfitood  and  claims  the  fact  to 
be  that  said  advances  were  made  to  the  defendant,  Dennis 
Beale,  and  not  to  said  partnership;  that  the  agreement  be- 
tween said  partners  was  that  said  Dennis  Beale  was  to  far- 
nish  the  capital  for  said  business,  and  this  affiant,  so  under- 
standing the  matter,  paid  to  said  Beale  his  share  of  the 
amount  of  said  advances,  the  same  being  the  amonnt  of  his 
share  of  the  losses  of  said  business;  that  this  affiant  is  in- 
formed by  this  payment  to  said  Beale  and  the  transfer  by 
him  to  plaintiffs  of  said  amount,  he  was  enabled  to  and  did 
reduce  the  amount  of  said  advances  to  the  amount  now  claimed 
by  said  plainti£Ps. 

And  this  affiant  further  says,  that  prior  to  the  commence- 
ment of  said  suit,  to  wit,  on  the  twenty-fifth  (26th)  day  of 
October,  1883,  the  defendants,  L.  J.  Beale,  Dennis  Beale  and 
Peter  Fish,  partly  out  of  the  funds  of  said  partnership,  paid 
to  the  said  plaintiffs,  in  settlement  and  discharge  of  the  plaint- 
iffs' said  claims,  the  sum  of  fifty-one  hundred  dollars  ($5,100), 
and  in  consideration  thereof  the  plaintiffs  on  the  same  day 
executed  and  delivered  to  said  Beale  and  Fish  a  full  dis- 
charge and  release  from  all  indebtedness  due  to  said  plaintiffs 
from  said  firm  of  Beale  Bros.,  Dunlap  &  Fish,  which  said  re- 
lease was  signed  by  said  plaintiffs  and  is  now  in  the  posses- 
sion of  said  defendants;  by  reason  of  the  premises,  this  affiant 
says  that  he  has  a  good  defense  to  said  claims,  upon  the  mer- 
its at  least,  to  the  extent  of  said  fifty-one  hundred  dollars 
($5,100)  so  paid  thereon  by  his  said  partners,  and  as  he  is  ad- 
vised by  counsel,  to  the  full  extent  of  said  claim;  and  this  af- 
fiant says  that  this  application  is  made  in  good  faith,  with 
the  intention  of  vigorously  making  his  defense  to  said  action, 
and  not  for  the  mere  purpose  of  delay,  and  further  this  affiant 
says  not. 

(Signed)  J.  J.  Duxlap. 

Sworn  to. 

The  court  refused  to  vacate  the  judgment  and  defendants 
appealed  to  this  court 

IIenby  S.  Bobbins,  for  plaintiff  in  error. 
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Messrs.  MoCoy,  Pope  &  McCoy,  for  defendants  in  error. 

Wilson,  J.  It  is  the  settled  rale  in  this  State  that  motions 
to  set  aside  defaults  are  addressed  to  the  sound  legal  discre- 
tion of  the  court,  and  unless  there  has  been  such  an  abuse  of 
that  discretion  as  works  palpable  injustice,  appellate  tribunals 
will  not  review  such  decisions.  The  Supreme  Court  has  ex- 
pressed the  rule  by  varied  language  in  different  cases.  In 
some  of  the  earlier  cases  stronger  qualifying  terras  were  used 
than  in  more  recent  cases.  In  Greenleaf  v.  Roe,  17  111.  474, 
the  language  is  "  very  gross  and  flagrant  abuse";  in  Rich  v. 
Hatheway,  18111.  549,  "gross  and  flagrant  abuse";  in  Union 
Hide  and  Leather  Co.  v.  Woodley,  75  111.  436,  "'gross  abuse"; 
Hitchcock  V.  Hersen,  90  111.  543,  "palpable  abuse";  An- 
drews V.  Campbell,  94111.  579,  "  unless  it  appear  that  the  dis- 
cretion has  been  abused  and  injustice  done." 

In  Mason  v.  McNamara,  57  111.  274,  the  Supreme  Court 
said:  "  As  we  understand  the  long  and  well-settled  practice 
in  this  State  it  has  always  been  liberal  in  setting  aside  defaults 
at  the  term  at  which  they  were  entered,  where  it  appears  by 
aflidavit  that  the  party  has  a  defense  to  the  merits,  either  as 
to  the  whole  or  a  material  part  of  the  cause  of  action ;  it  has 
been  usual  to  set  aside  the  default  if  a  reasonable  excuse  is 
shown  for  not  having  made  the  defense.  In  such  cases  the 
object  is  that  justice  be  done  between  the  parties,  and  not  to 
permit  one  party  to  obtain  and  retain  an  unjust  advantage." 

In  Allen  v.  HoflFman,  12  Bradwell,  576,  the  court  said: 
"  But  he  was  not  bound  to  show  the  highest  degree  of  dili- 
gence, his  motion  to  set  aside  the  default  having  been  made  at 
the  same  term  at  which  the  default  was  entered.  All  ho  was 
bound  to  show  was  a  good  and  meritorious  defense,  and  the 
exercise  on  his  part  of  reasonable  and  ordinary  care  and  dili- 
gence." 

In  Waugh  v.  Suter,  8  Bradwell,  274,  it  is  said:  "In  ap- 
plications to  set  aside  default,  we  regard  the  point  of  a  meri- 
torious defense  as  altogether  the  more  important  of  the  two 
required,  and  where  the  judgment  is  evidently  unjust,  a  cer- 
tain degree  of  neglect  may,  especially  as  terms  can  be  im- 
posed, be  held  to  be  excusable." 
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In  the  light  of  these  cases  the  rule  may  be  properly  stated 
thus:  When  a  judgment  which  is  plainly  unjusthas  been  ren- 
dered against  a  party  by  default,  if  a  reasonable  excuse  is 
shown  for  not  having  made  a  defense,  and  the  party  against 
whom  the  judgment  is  rendered  exercises  reasonable  and  ordi- 
nary diligence  in  moving  to  set  it  aside,  it  is  the  duty  of  the 
court  to  exercise  its  discretion  by  granting  the  motion,  es- 
pecially if  it  be  made  at  the  same  term  at  which  the  judgment 
is  rendered.  The  discretion  vested  in  the  courts  to  grant  or 
deny  motions  of  this  character  is  not  an  absolute  but  a  legal 
discretion,  which  is  subject  to  be  reviewed.  Were  it  other- 
wise the  gravest  consequences  to  the  rights  of  persons  and 
property  might  result  through  the  mistakes  or  errors  in  judg- 
ment of  inferior  tribunals. 

According  to  the  showing  of  the  affidavit  of  Dunlap,  which, 
for  the  purposes  of  the  motion  to  vacate,  must  be  taken  as 
true,  the  plaintiffs'  demand  at  the  time  of  the  trial  had  been 
reduced  to  $1,033.41,  if  it  had  not  been  wholly  extinguished, 
and  yet  they  obtained  and  are  seeking  to  retain  a  judgment 
for  six  thousand  dollars  and  upward.  To  permit  such  a 
judgment  to  stand  would  be  a  reproach  to  a  court  of  justice, 
unless,  indeed,  the  plaintiff  in  error  is  chargeable  with  such  a 
degree  of  negligence  as  to  leave  him  no  standing  in  court. 
This,  we  think,  is  not  shown.  His  residence  was  in  Iowa,  but 
lx)ing  found  here  he  was  arrested  on  the  capias  issued  in  the 
cause  and  thrown  into  prison.  He  employed  Albion  Gate, 
Esq.,  a  practicing  attorney  of  Chicago,  to  assist  him  in  his 
defense,  paying  him  $100.  A  motion  to  quash  the  capias 
was  made  by  Gate,  which  prevailed,  and  Dunlap  was  dis- 
charged from  arrest.  Supposing  from  information  derived 
from  Gate,  as  he  swears,  that  the  quashing  of  the  capias  put 
an  end  to  the  suit,  he  returned  to  his  home  in  Iowa.  He 
subsequently  received  a  letter  from  Gate,  saying  the  case  was 
not  ended,  but  needed  further  attention,  and  demanding  an 
additional  $100.  He  immediately  replied  by  mail,  saying  he 
understood  the  $100  already  paid  was  to  secure  Gate's  services 
in  the  entire  litigation,  but  that  if  Gate  required  it  he  would 
send  him  $25  to  pay  him  for  procuring  a  continuance  and  pro- 
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tecting  bis  interests  until  he  could  reach  Chicago  and  arrange, 
for  his  defense.  In  order  to  guard  against  the  chances  of 
miscarriage,  he  also  wrote  to  anoUier  Chicago  attorney,  one 
Longeneker,  asking  him  to  see  Cate,  and  if  the  latter  did  not 
intend  to  act  for  him,  requesting  Longeneker  to  obtain  the 
papers  and  act  as  his  attorney  in  the  case.  He  thus  supposed, 
as  he  says,  that  he  had  made  complete  arrangements  for  de- 
fending the  action,  and  did  not  learn  the  contrary  until  in- 
formed by  Longeneker  in  a  letter  dated  December  8,  1888, 
two  days  after  the  judgment  had  been  rendered  against  him 
by  default  for  want  of  appearance,  Cate's  previous  appearance 
having  been  special  and  confined  to  the  motion  to  quash  the 
capias.  January  6,  1884,  and  during  the  same  term,  plaintiff 
in  error  entered  his  motion  to  vacate  the  judgment  and  set 
aside  the  default 

Under  the  showing  as  thus  made  we  can  not  say  that  there 
was  any  such  lack  of  diligence  on  the  part  of  plaintiff  in  error 
as  to  debar  him  from  an  opportunity  to  present  his  defense 
upon  its  merits.  Perhaps  in  the  exercise  of  the  very  highest 
degree  of  diligence,  his  motion  to  vacate  should  have  been 
made  more  promptly,  but  it  is  to  be  borne  in  mind  that  he 
lived  in  another  State,  at  a  distance  from  Chicago,  where  the 
defendants  in  error  had  seen  fit  to  arrest  him;  moreover,  so 
far  as  appears,  they  had  suffered  no  loss  by  the  delay. 

The  judgment  is  reversed  and  the  cause  remanded  with  di- 
rections to  the  court  below  to  vacate  the  judgment,  set  aside 
the  default  and  allow  the  defendant  to  plead  to  the  merits. 

Beversed  and  remanded. 


J.  H.  TeDENS  et  All, 

V. 

J.  B.  SCHUMERS. 


1.  Prepondekance  of  bvidewce. — After  examining  with  care  the 
entire  evidence  as  presented  in  the  I^Ill  of  exceptions,  while  fhe  court  might 
have  been  better  satisfied  with  a  different  result,  yet  the  court  is  unable  to 
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say  that  the  verdict  is  so  far  against  the  preponderance  <^  the  evidence  as 
to  make  it  its  duty  to  reverse  the  judgment  for  that  reason.  The  evidence 
was  so  far  conflicting  as  to  present  a  fair  question  of  fact  for  the  jury  and 
their  decision  should  be  regarded  as  final. 

2.  Evidence  involving  moral  turpitude — Admission  of  evi- 
dence AS  to  character. — ^Where  defendants,  to  maintain  their  defense 
of  accord  and  satisfaction  to  a  certain  due-bill  given  to  plaintiff  and  held  by 
them,  gave  evidence,  among  other  things,  of  the  plaintiff  *s  admissions  to 
them  and  to  their  witnesses  of  the  alleged  larceny  or  embezzlement  by  him 
of  their  goods,  and  plaintiff  was  called  as  a  witness  in  rebuttal  and  denied 
each  and  all  of  said  admissions  and  called  witnesses  who,  against  defend- 
ants' objection  and  exception,  were  permitted  to  testify  that  plaintiff  *8  gen- 
eral reputation  for  truth  and  veracity  was  good.  Held,  that  such  evidence 
was  admissible.  A  mere  contradiction  in  the  ^stimony  of  two  witnesses  does 
not  necessarily  involve  the  moral  character  of  either,  and  will  not  alone  author- 
ize the  admission  of  evidence  as  to  their  general  good  character  for  truth; 
but  evidence  tending  to  charge  a  witness  with  crime  or  other  moral  turpi- 
tude constitutes  such  an  impeachment  as  warrants  the  admission  of  evi- 
dence as  to  the  witness'  character  for  truth. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Bogebs,  Judge,  presiding.  Opinion  filed  April  15, 
1883. 

Mr.  Edward  F.  Comstook,  for  appellants;  that  where  the 
verdict  is  manifestly  against  the  evidence,  the  judgment 
should  be  reversed,  cited  Brown  v.  Kragel,  2  Bradwell,  414; 
Adler  v.  Uchtman,  10  Bradwell,  488;  Brown  v.  Pilley,  10 
Bradwell,  103. 

As  there  was  no  attempt  at  impeachment,  it  was  error  to 
admit  evidence  of  the  witness'  good  reputation:  Gh>ugh  v.  St 
John,  16  Wend.  645;  McBean  v.  Fox,  1  Bradwell,  177. 

Messrs.  Minabd  &  Seelly,  for  appellee. 

Bailey,  J.  This  was  a  suit  in  assumpsit,  brought  by  Schn- 
mers  against  Tedens  and  Thormahlen,  to  recover  the  amount 
of  a  due-bill  for  $2,100,  given  by  the  defendants  to  the  plaint- 
iff, bearing  date  June  1, 1879.  It  appears  that,  for  a  number 
of  years  prior  to  that  date,  the  plaintiff  was  in  the  employ  of 
the  defendants  in  their  store  at  Lemont,  Cook  county.  111.,  as 
a  clerk  or  salesman,  and  that  during  that  time  he  had  left  in 
^heir  hands  such  portion  of  his  salary  as  he  did  not  use^  they 
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crediting  him  annually  with  interest  thereon  at  the  rate 
of  eight  per  cent  per  annum,  and  that  on  eaid  first  day  of 
June,  1879,  they  figured  up  the  amount  due  the  plaintifi^,  and 
found  it  to  be  said  snm  of  $2,100.  For  this  sum  the  due-bill 
was  given,  payable  on  return  of  said  paper  to  the  defendants, 
and  drawing  interest  at  the  rate  of  eight  per  cent,  per  annum 
in  case  said  money  remained  in  the  defendants'  hands  one 
year. 

About  March,  1880,  the  defendants  claim  to  have  discov- 
ered that  goods  were  being  taken  from  their  store  by  some 
person,  for  which  no  account  was  being  rendered,  and  that 
after  watching  for  a  considerable  time,  they  satisfied  them- 
selves that  the  plaintiff  was  the  guilty  party;  that  on  being 
charged  with  the  theft,  he  admitted  it  and  confessed  that  he 
had  been  stealing  goods  from  their  store,  from  time  to  time, 
for  nearly  four  years;  that  he  had  kept  no  account  of  the  goods 
taken,  and  could  not  tell  the  amount,  but  that  from  the  best 
estimate  the  defendants  were  able  to  form,  the  aggregate  must 
have  been  considerably  larger  than  the  amount  of  said  due- 
bill;  that  the  plaintiff  thereupon  offered  to  surrender  to  the 
defendants  everything  he  had  in  the  world  to  settle  the  mat- 
ter, but  that  it  was  finally  agreed  that  he  should  give  up  to 
them  said  due-bill,  and  that  said  due-bill  should  be  received 
by  them  in  full  satisfaction  of  their  claim  against  him  for  the 
goods  stolen,  and  that  it  was  surrendered  to  them  by  him  in 
pursuance  of  that  agreement.  These  facts  were  sworn  to  by 
the  defendants,  and  two  other  witnesses  were  produced  by 
them  who  testified  to  admissions  by  the  plaintiff  of  said  thefts, 
and  of  said  settlement  and  surrender  of  the  due-bill  to  the 
defendants. 

The  plaintiff,  on  the  other  hand,  denied  said  thefts,  and 
also  denied  the  confessions  sworn  to  by  the  defendants  and 
their  witnesses,  and  testified  in  substance  that  several  years 
prior  to  the  date  of  the  due-bill  he  applied  to  one  of  the 
defendants  for  an  increase  of  salary,  which  was  refused,  but 
that  in  lieu  thereof  said  defendant  agreed  to  allow  him  to 
take  from  the  store,  at  cost,  all  such  goods  as  he  might  need 
for  his  own  use;  that  all  the  goods  taken  by  him  were  taken 

Vol.  XIV.  89 
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under  that  arrangement,  and  were  paid  for  by  him  at  cost 
price;  that  when  the  defendants  charged  him  with  said  thefts 
he  explained  the  arrangement  under  which  the  goods  were 
taken  by  him,  and  that  they  denied  that  any  snch  arrange- 
ment existed;  that  they  demanded  of  him  the  dne-bill,  and 
that  to  avoid  having  the  charge  of  larceny  against  him  made 
public,  he  gave  it  to  them  on  the  express  'condition,  to  which 
they  agreed,  that  they  should  make  an  investigation  of  the 
matter  of  the  goods  taken  by  him  as  aforesaid,  and  if  any- 
thing was  doe  from  him  to  them  on  account  of  the  goods  he 
had  taken,  they  should  apply  the  same  on  the  due-bill  and 
pay  him  the  residue. 

On  this  evidence  the  jury  found  the  issues  for  the  plaintiff 
and  assessed  his  damages  at  $2,758,  the  full  amount  of  the 
due-bill  with  interest.  One  half  of  this  sum  the  plaintiff  re- 
mitted, and  had  judgment  for  the  residue,  viz.,  $1,379  and 
costs. 

It  is  urged  that  this  verdict  was  against  the  clear  prepon- 
derance of  the  evidence.  We  have  examined  with  care  the 
entire  evidence  as  preserved  in  the  bill  of  exceptions,  and 
while  we  might  possibly  have  been  better  satisfied  with  a 
different  result,  we  are  unable  to  sav  that  the  verdict  is  so  far 
against  the  preponderance  of  the  evidence  as  to  make  it  our 
duty  to  reverse  the  judgment  for  that  reason.  The  evidence 
was  so  far  conflicting  as  to  present  a  fair  question  of  fact  for 
the  jury,  and  their  decision  should  be  regarded  as  final. 

Another  question  arose  upon  the  admission  of  certain  evi- 
dence, which  we  deem  it  necessary  to  consider  more  at 
length.  The  plaintiff,  as  part  of  his  case  in  chief,  by  way  of 
explaining  the  possession  of  the  due-bill  by  the  defendants, 
testified  to  the  circumstances  of  its  delivery  to  them  as  above 
set  forth,  and  thereupon  the  defendants,  to  maintain  their  de- 
fense of  accord  and  satisfaction,  gave  evidence,  among  other 
things,  of  the  plaintiff's  admission  to  them  and  to  their  wit- 
nesses of  the  alleged  larceny  or  embezzlement  by  him  of  their 
goods.  The  plaintiff  was  then  called  as  a  witness  in  rebuttal, 
and  denied  each  and  all  of  said  admissions.  He  then  called 
two   witnesses  as  to  his  general  reputation   for  truth  and 
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veracity,  and  said  witnesses,  against  the  objection  and  excep- 
tion of  the  defendants,  were  permitted  to  testiiy  that  his 
general  repntation  for  trnth  and  veracity  was  good. 

Counsel  for  the  plaintiff  attempt  to  jnstify  the  admission 
of  this  evidence  upon  the  ground  that  the  proof  made  by  the 
defendants  of  the  plaintiff's  statements  on  former  occasions,  at 
variance  with  his  testimony  on  the  trial,  Iiad  a  direct  tendency 
to  impeach  his  veracity,  and  thus  rendered  evidence  of  his 
general  character  in  that  respect  admissible.  In  this  we 
tliink  they  are  in  error.  The  usual  mode  of  impeaching  a 
witness,  by  proving  his  statements  out  of  court  Variant  from 
his  testimony  at  the  trial,  is  by  asking  him  on  cross-examina- 
tion as  to  such  former  statements,  and  if  he  fails  to  admit  them, 
to  then  make  proof  of  such  statements  by  other  competent  evi- 
denca  Here  the  plaintiff's  admissions  were  not  proved  by 
way  of  showing  statements  out  of  court  variant  from  his  testi- 
mony at  the  trial,  but  as  admissions  of  a  party  to  the  suit 
and  as  evidence  in  chief  in  support  of  the  issues  on  the  part 
o{  the  defendants.  The  contradiction  was  made  to  appear 
after  tlie  statements  out  of  court  had  been  proved,  and  then  not 
from  questions  put  to  the  witness  on  cross-examination,  but 
from  such  as  were  put  to  him  by  his  own  counsel,  when  re- 
called in  rebuttal. 

An  attempt  to  impeach  a  witness  is  a  submission  to  the 
jury  by  the  party  attempting  the  impeachment  of  a  collateral 
issue  as  to  the  veracity  of  the  witness,  and  such  issue  can  not 
be  raised  or  submitted  by  the  party  who  puts  the  witness  on 
the  stand.  By  calling  the  witness  he  assumes,  or  vouches, 
for  his  general  good  character  for  veracity,  and  he  is  thereby 
precluded  from  raising  that  question.  It  is  for  the  other  side, 
and  for  him  alone,  to  determine  whether  that  character  shall 
be  assailed,  and  the  issue  can  not  be  forced  upon  him  by  any 
questions  put  to  the  witness  by  the  party  producing  him. 

All  that  can  be  said  in  this  case,  so  far  as  this  mode  of  im- 
peachment is  concerned  is,  that  there  is  a  contradiction  between 
the  plaintiff  and  the  witncs6eg(*for  the  defendants,  as  to  a  fact 
material  to  the  issues,  A  mere  contradiction  in  the  testi- 
mony of  two  witnesses  does  not  necessarily  involve  the  moral 
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character  of  either,  and  will  not  alone  authorize  the  adinisBioii 
of  evidence  as  to  their  general  good  character  for  truth.  Ver- 
non V.  Tucker,  30  Md.  456.  As  said  in  Kussell  v.  CoflSn,  8 
Pick.  143.  "  It  never  was  decided  that  if  a  witness  was  con- 
tradicted as  to  any  fact  of  his  testimony,  either  by  his  own 
declarations  at  other  times,  or  by  other  witnesses,  evidence 
might  be  admitted  to  prove  his  general  good  character.  If 
this  were  the  practice,  great  delay  and  confusion  would  arise, 
and  as  almost  all  cases  are  tried  upon  controverted  testimony, 
each  witness  must  bring  his  compurgators  to  support  him 
when  he  is  contradicted,  and  it  would  be  a  trial  of  the  wit- 
nesses and  not  of  the  action."  See  also.  People  v.  Hulls,  3 
Hill,  309;  Starks  v.  The  People,  5  Denio,  103;  M.  &  R  R  R 
Co.  V.  Williams,  54  Ala.  168;  Werts  v.  May,  21  Penn.  St. 
274;  Braddee  v.  Browniield,  9  Watts,  124;  Rogers  v.  Moore, 
10  Conn.  13;  Johnson  v.  The  State,  21  Ind.  329;  People  v. 
Gay,  7  N.  T,'378;  People  v.  Eector,  19  Wend.  569. 

But  there  is  another  ground  upon  which  we  think  the  evi- 
denceofthe  plaintifTs  general  good  character  for  truth  was 
clearly  admissible.  The  evidence  which  had  been  introduced 
by  the'  defendants  tended  to  prove  that  the  plaintiff  was 
guilty  of  the  crime  of  larceny,  committed  not  only  once,  but 
again  and  again,  through  a  period  of  nearly  four  years.  The 
evidence  consisted  of  the  plaintiff's  confessions,  and  if  the  ac- 
count given  of  them  by  the  defendants'  witnesses  was  to  be 
believed,  it  was  evidence  against  the  plaintiff  of  a  very  con- 
vincing character.  The  crime  thus  imputed  to  him  involved 
him  in  gross  moral  turpitude,  and  was  therefore  a  serious 
impeachment  of  his  general  moral  character,  and  manifestly 
could  not  but  have  an  unfavorable  effect  upon  his  credibility. 

While  the  authorities  are  not  harmonious  as  to  whetlier 
evidence  tending  to  charge  a  witness  with  crime  or  other 
moral  turpitude  constitutes  such  an  impeachment  as  warrants 
the  admission  of  evidence  as  to  the  witness'  character  for 
truth,  we  think  the  better  rule,  and  the  one  supported  both  by 
reason  and  by  authorities  of  great  respectability,  is  in  favor 
of  the  admission  of  such  evidence.  Mr.  Wharton,  in  his 
treatise  on  the  Law  of  Evidence,  in  specifying  the  cases  in 
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wliich  evidence  of  this  character  may  be  admitted,  says:  "-4. 
fortiori  is  this  the  case  where  the  opposing  party  introduces, 
as  a  part  of  his  case,  evidence  directly  reflecting  on  the  verac- 
ity of  the  witness.''  1  Whart  on  Ev.,  Sec.  569. 

In  George  v.  Pilcher,  28  Grat.  299,  the  question  at  issue 
was  whether  a  marriage  between  certain  parties  had  been 
solemnized,  and  the  officer  by  whom  it  was  alleged  that  the 
parties  were  married,  being  called  as  a  witness,  testified  to 
having  solemnized  the  marriage  and  identified  his  official  mar- 
riage certificate  made  by  him  at  the  time.  The  party  dis- 
puting the  marriage  not  only  denied  in  his  pleadings  that 
it  had  taken  place,  and  characterized  said  certificate  as  a  base 
fabrication,  but  his  counsel  repeated  said  charges  in  his  open- 
ing address  to  the  jury.  On  the  trial,  the  witness  was  sub- 
jected to  a  searching  cross-examination,  with  the  evident 
object  of  throwing  discredit  upon  his  testimony.  The  court, 
in  holding  that  under  these  circumstances  evidence  of  the 
witness'  general  reputation  for  truth  was  competent,  say: 
"  The  attempted  disproof  of  the  marriage  and  of  the  certifi- 
cate given  by  the  witness,  was  a  charge  upon  the  record,  and 
before  the  jury,  that  he  was  guilty  of  fraud,  conspiracy,  for- 
gery and  perjury;  and  if  the  party  calling  a  witness,  who  is 
thus  attempted  to  be  impeached,  can  not  sustain  him  by  evi- 
dence of  good  character  for  truth,  we  can  not  conceive  of  a 
case  where  such  evidence  would  be  admissible." 

In  Paine  v.  Tilden,  20  Vt.  554,  the  court,  by  Eedfield,  J., 
say:  "  It  is  now  well  settled,  that,  whenever  the  character  of 
a  witness  for  truth  is  attacked  in  any  way,  it  is  competent  for 
the  party  calling  him  to  give  general  evidence  in  support  of 
the  good  character  ot  the  witness."  In  Carter  v.  The  People, 
2  Hill,  317,  where,  upon  the  trial  of  an  indictment,  a  ma- 
terial witness  for  the  prisoner,  on  his  cross-examination,  ad- 
mitted that  he  had  been  complained  of  and  bound  over  upon 
a  charge  of  passing  counterfeit  money,  it  was  held  that  in 
answer  the  prisoner  was  entitled  to  give  evidence  of  the  wit- 
ness' good  character  for  truth. 

In  Davis  v.  The  State,  38  Md.  15,  the  court  say:  "Mere 
contradiction  among  witnesses  furnishes  no  ground,  as  a  gen- 
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eral  nile,  for  admitting  general  evidence  as  to  their  charac- 
ter; thongh,  if  frnnd  or  otlier  improper  conduct  be  imputed 
to  any  of  tliom,  such  evidence  will  be  received." 

Where,  on  a  trial  for  murder,  the  defendant  gave  evidence 
tending  to  show  that  one  of  the  people's  witnesses  was  sub- 
orned, and  had  been  paid  for  his  testimony,  the  prosecution 
was  permitted  in  rebuttal  to  introduce  testimony  as  to  the 
character  of  tlie  witness  for  truth  and  veracity.  In  discuss- 
ing the  nature  of  the  impeaching  testimony,  the  court  say: 
^^  It  was  as  effectual  an  attack  upon  the  character  of  the  wit- 
ness for  truth,  as  if  his  reputation  in  this  respect  had  been 
assailed  by  direct  inquiries;  and  we  can  see  no  good  reason 
for  allowing  proof  of  good  character  in  the  latter  case  that 
does  not  apply  as  well  to  the  case  before  us."  The  People  v. 
Ah  Fat,  48  Cal.  61. 

So,  also,  where  a  defendant  proves  that  a  witness  called  for 
the  prosecution  has  been  convicted  for  a  felony,  it  is  an  as- 
sault upon  the  character  of  the  witness  for  integrity  and 
truth,  and  the  prosecution  may,  in  rebuttal,  examine  wit- 
nesses to  prove  that  the  reputation  of  the  witness  for  truth 
and  integrity  is  good  in  the  community  where  he  resides. 
The  People  v.  Amanacus,  50  Cal.  23B. 

In  the  light  of  these  decisions,  and  of  the  common  experi- 
ence of  mankind  as  well,  it  seems  clear  that  evidence  tending 
to  establish  the  plaintiff's  guilt  of  the  crime  of  larceny,  and 
that,  too,  repeated  many  times,  was  as  eifectual  an  attack  upon 
his  character  for  truth  as  any  other  impeaching  evidence  would 
be.  If  it  be  true  that  he  is  a  man  so  devoid  of  honesty  and 
integrity  as  to  be  guilty  of  such  offenses,  it  needs  no  argu- 
ment to  show  that  evidence  coming  from  him  comes  from  a 
polluted  source,  and  is  not  to  be  relied  upon.  The  only  secur- 
ity for'its  truth  is  the  chance,  in  the  mind  of  the  witness,  of 
detection  and  punishment  in  case  he  swears  falsely.  It  is  be- 
reft of  the  highest  sanction  and  greatest  safeguard,  a  good 
conscience  and  an  honest  purpose. 

The  rule  undoubtedly  is,  that  a  party  attempting  to  im 
peach  a  witness  is  restricted  to  general  evidence  of  character, 
and. will  not  be  permitted  to  prove  particular  acts  of  the  wit- 
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ness.  This  is  a  limitation  upon  the  right  of  impeachment, 
adopted,  not  becanse  proof  of  specific  acts  may  not  constitute 
as  effectnal  an  attack  upon  the  credibility  of  the  witness  as 
proof  of  his  general  character,  but  solely  out  of  consideration 
for  the  witness  himself,  it  being  assumed  that,  while  every 
man  should  be  prepared  at  all  times  to  defend  his  general 
character,  it  would  be  imposing  upon  him  an  intolerable  bur- 
den to  require  him  to  be  in  readiness  on  all  occasions  to  de- 
fend or  explain  every  act  of  his  whole  life.  But  where,  as  in 
this  case,  evidence  of  specific  acts  involving  moral  turpitude 
becomes  competent  and  admissible  as  maintaining  the  princi- 
pal issues  in  the  case,  it  has  no  less  a  tendency  to  discredit 
the  witness  than  it  would  have  if  admitted  for  that  sole  and 
express  purpose;  and  it  would  be  a  strange  and  illogical  con- 
verse of  the  rule  above  mentioned  that  would  deprive  the  wit- 
ness of  the  right  to  defend  his  character  against  proof  of  spe- 
cific acts,  where  the  opposite  party  succeeds  in  getting  such 
evidence  before  the  jury  because  of  its  competency  for  other 
purposes.  Oar  conclusion  is,  that  in  this  case  evidence  of  the 
general  reputation  of  the  plaintiff  was  competent,  and  that  no 
error  was  committed  in  admitting  it. 

Some  complaint  is  made  of  the  rulings  of  the  court  in  the 
instructions  to  the  jury.  We  are  unable  to  find  any  material 
error  in  that  respect.    There  being  no  error  in  the  record,  the 

judgment  will  be  affirmed. 

Judgment  affirmed. 


Chicago  &  Northwestern  Railway  Co.  ito  stII 

V. 

Village  of  Jefferson  et  al. 

1.  Railroad  basement  in  highway — compensation  for  damage. — 
Where  a  railroad  company  acqaires  in  perpetuity  an  easement  in  so  much  of 
a  street  as  is  occupied  by  the  railroad,  this  easement  is  a  property  right,  and 
it  is  aa  much  protected  from  unlawful  invasion  as  any  other  property,  and  can 
mot  be  taken  or  damaged  for  public  use  without  just  compensation. 

2.  What  is  ordinary  and  proper  use  of  highway. — Where  a  rail- 
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road  company  acquiring  its  easement  in  the  highway  took  it  subject  to  such 
rights  as  the  public  bad  already  acquired  therein,  that  is,  subject  to  the 
right  of  the  public  to  subject  the  street  to  all  the  ordinary  and  proper  uses 
of  a  highway.  Held,  that  the  occupation  of  a  considerable  portion  of  the 
street  for  the  construction  of  a  ditch,  not  for  the  improvement  of  the  street, 
but  for  the  purpose  of  draining  adjacent  lands,  is  a  new  use  of  the  street,  for 
which  compensation  must  be  made  in  case  property  is  damaged  thereby. 
As  no  provision  has  been  made  by  the  city  in  this  case  to  pay  the  damage,  the 
railroad  company  is  entitled  to  have  the  construction  of  the  ditch  enjoined 
until  some  provision  for  its  payment  is  made. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moban,  Judge,  presiding.  Opinion  filed  April 
15,  1884. 

This  was  a  bill  in  chancery  for  an  injunction,  brought  by 
the  Chicago  and  Northwestern  Railway  Company  against 
the  Village  of  Jefferson,  Cook  county,  111.,  a  corporation  or- 
ganized under  chapter  24  of  the  Revised  Statutes,  and  Asa 
F.  Bradley,  the  village  engineer,  to  restrain  the  defendants 
from  constructing  a  certain  ditch  or  drain  under  and  across 
the  complainant's  railway  track  in  said  village.  A  prelimi- 
nary injunction  having  been  granted,  the  defendants  answered 
the  bill,  and  afterward  moved  to  dissolve  the  injunction,  and 
said  motion  comins^  on  to  be  heard  upon  bill,  answer,  and 
certain  affidavits  filed  by  the  respective  parties,  was  granted, 
and  said  bill  was  thereupon  dismissed  for  want  of  equity,  at 
the  costs  of  the  complainant.  From  this  decree  the  complain- 
ant has  appealed  to  this  court. 

The  bill  avers,  in  substance,  that  the  Chicago  and  Wiscon- 
sin Railroad  Company  was  organized  under  a  special  act  of 
the  General  Assembly  of  the  State  of  Illinois,  approved  Jan- 
uary 12,  1851,  and  that  by  virtue  of  said  act  said  company 
was  authorized,  among  other  things,  to  construct  its  railroad 
upon  or  across  any  road  or  highway,  which  the  route  of  its 
railroad  should  intersect,  but  was  i*equired  to  restore  the  road 
or  highway  thus  intersected  to  its  former  state,  or  in  a  suf- 
ficient manner  not  to  have  impaired  its  usefulness;  that  said 
company  constructed  a  railroad  from  Chicago  through  the  ter- 
ritory now  embraced  within  the  village  of  Jefferson,  to  Cary, 
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a  distance  of  thirty-eiglit  and  one  half  miles;  that  said  com 
pany  was  afterward  consolidated  with  a  certain  other  railroad 
company  in  the  State  of  Wisconsin,  and  that  by  the  consoli- 
dation of  the  company  thns  formed  with  certain  other  railroad 
companies  the  complainant  became  organized;  that  by  an  act 
of  the  General  Assembly  of  the  State  of  Illinois,  approved 
February  15,  1865,  it  was  provided  that  the  complainant,  as 
then  consolidated,  might  have  and  exercise  all  powers  thereto- 
fore conferred  by  the  laws  of  this  or  any  other  State  upon  any  com- 
pany consolidated  with  it;  that  by  virtue  of  such  consolidation 
said  railroad  running  through  the  village  of  Jefferson  became 
a  part  of  the  complainant's  road;  that  when  said  railroad  was 
constructed  and  for  more  than  twenty  years  thereafter,  all  the 
natural  drainage  from  the  west  toward  the  railroad  was  from 
a  ridge,  the  top  of  which  is  about  tw6  hundred  feet  from  the 
road,  and  that  no  surface  water  flowed  toward  said  road  from 
any  lands  west  of  said  ridge;  that  the  complainant  had  con- 
structed under  its  railroad  two  stone  culverts,  of  dimensions 
aufficient  to  drain  all  the  water  from  the  adjacent  property 
which  would  naturally  drain  or  flow  toward  said  railroad  in 
any  season;  that  on  the  west  side  of  said  ridge  for  a  distance 
of  nearly  two  miles,  there  is  low  ground,  the  water  from  which 
sonld  never  naturally  flow  or  drain  to  said  railroad;  that  the 
president  and  trustees  of  said  village  have  constructed  a  large 
ditch  from  said  low  grounds  west  of  said  ridge  along  a  public 
street  of  the  village  to  where  said  street  intersects  said  rail- 
road, for  the  purpose  of  draining  said  lands;  paying  the  ex- 
pense of  the  same  out  of  funds  raised  by  taxation;  that  said 
ditch  is  between  two  and  three  miles  lonor,  with  branches  so 
3onstrncted  as  to  drain  a  territory  of  about  five  square  miles; 
that  it  was  not  needed  or  claimed  to  be  needed  for  the  pur- 
pose of  draining  any  waters  which,  before  its  construction, 
(ironld  naturally  drain  toward  said  railroad  from  adjacent 
lands;  that  said  ditch  is  five  feet  wide  at  the  bottom  and 
twelve  feet  deep,  with  a  one  foot  to  one  foot  slope;  that  the 
complainant  had  constructed  said  railroad  and  put  in  said 
culverts  long  before  the  passage  of  said  chapter  24  of  the 
Revised  Statutes,  and  long  before  the  incorporation  of  said 
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village,  and  that  said  railroad  has  been  in  operation  ever  since 
its  constrnction;  that  said  ditch  was  designed  and  constrocted 
solely  for  the  purpose  of  draining  the  lands  west  of  said  rail- 
road and  west  of  said  rid2:e. 

The  bill  further  avers  that  said  president  and  board  of  trust- 
ees have  determined  to  construct  said  ditch  under  said  rail- 
road; that  the  cost  of  putting  a  safe  and  suitable  culvert  un- 
der said  railroad,  so  as  to  pass  the  water  which  would  flow 
along  the  ditch,  would  be  from  $1,000  to  $1,500;  that  said 
village  has  passed  an  ordinance  providing  for  the  construction 
of  said  ditch  across  the  line  of  said  railroad,  and  directing  the 
village  engineer,  after  giving  the  complainant  certain  notice, 
to  construct  said  ditch  across  and  under  said  railroad;  that 
the  complainant  runs  over  said  railroad  at  that  point  an  aver- 
age of  from  thirty  to  thirty-five  freight  trains  daily,  and  also 
twenty-eight  regular  passenger  train?;  that  the  digi2:ing  of 
the  ditch  through  the  railroad  embankment,  would  for  the 
time  being  and  during  the  construction  of  the  culvert  be  a 
total  obstruction  of  the  business  of  the  complainant  over  said 
road;  that  it  is  not  the  design  of  said  village  to  do  anythin*^ 
more  than  dig  the  ditch,  without  putting  in  any  culvert;  that 
said  village  has  made  no  assessment  of  the  damages  which 
would  result  to  the  complainant  from  the  construction  of 
said  ditch  in  the  manner  proposed,  nor  furnished  any  means 
to  compensate  the  complainant  for  such  damages,  and 
that  said  ditch  would  result  in  no  benefit  to  the  com- 
plainant, but  is  only  designed  for  the  purpose  of  drain- 
ing lands  at  a  distance  from  said  road,  and  in  which 
the  complainant  has  no  interest;  that  the  complainant 
is  ready  and  willing  and  has  repeatedly  offered  to  construct 
said  ditch  under  its  road  in  the  manner  provided  by  said  or- 
dinance, and  put  in  a  suitable  culvert,  provided  the  same 
should  be  paid  for  out  of  the  general  funds  of  the  village,  in  the 
same  manner  as  the  residue  of  the  ditch  has  been  paid  for. 

The  bill  charges  that  said  village  has  no  legal  right  to  con- 
struct said  ditch  under  the  complainant's  railroad  for  the 
purpose  of  draining  lands  from  which  the  water  would  not 
naturally  flow  in  that  direction,  and  has  no  right  to  construct 
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snch  ditch  and  cnlvert  ander  said  railroad  at  the  sole  expense 
of  the  complainant;  that  the  village  engineer  has  notified 
the  complainant  that  he  is  intending  to  and  will  immediately 
take  possession  of  said  railroad  tracks  and  extend  said  ditch 
under  the  same  unless  enjoined  from  so  doing;  that  great 
and  iiTcpai'able  loss  would  resnlt  to  the  complainant,  as  well 
as  great  danger  and  peril  to  passengers  on  its  road,  if  said 
engineer  is  permitted  to  proceed  with  said  work.  The  bill 
prays  that  the  defendants  be  enjoined  from  constrncting  said 
ditch  in  the  manner  above  stated. 

The  answer  admits  that  when  said  railroad  was  constructed 
and  for  more  than  twenty  years  thereafter,  all  the  natural 
drainage  to  said  railroad  was  from  said  ridge,  about  two  hun- 
dred feet  west  of  the  railroad,  and  that  there  was  no  natural 
drainage  to  the  railroad  from  the  lands  west  of  the  ridge,  said 
lands  being  low  and  swampy  and  having  no  drainage  until 
3aid  ditch  was  opened;  that  the  complainant  had  constructed 
under  its  railroad  a  stone  culvert  of  dimensions  sufficient  to 
drain  all  water  from  the  adjacent  lands  which  naturally 
drained  or  flowed  in  that  direction;  that  said  village  has  con- 
structed a  large  ditch  from  said  low  lands,  for  the  purpose  of 
draining  the  same  along  DIversey  street,  a  public  street  or 
highway  of  the  village,  to  where  said  street  intersects  the 
railroad,  and  that  said  ditch  was  paid  for  out  of  the  general 
funds  of  the  village  raised  by  taxation;  that  said  Diversey 
street  was  a  public  street  or  highway  long  before  said  rail- 
road  was  constructed  or  laid  through  the  village;  that  said 
ditch  has  been  opened  along  said  Diversey  street  down  to  the 
point  where  it  strikes  the  westerly  line  of  the  railroad,  and 
also  from  the  easterly  line  of  the  railroad  along  said  street  to 
the  river;  that  said  ditch  is  a  part  of  the  general  system  of 
drainage  established  by  the  village;  that  said  ditch  along  Di- 
versey street  is  two  or  three  miles  in  length,  with  branches, 
and  that  it  drains  a  large  extent  of  territory,  though  not  to 
the  extent  of  five  miles  square;  that  said  ditch  is  five  feet 
wide  at  the  bottom,  but  only  nine  feet  deep  measuring  from 
the  railroad  track,  and  that  it  has  a  slope  of  one  foot  in  one; 
that  the  railroad  and  culvert  were  built  long  before  the  pas- 
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Bage  of  chapter  24  of  the  Bevised  Statates,  and  long  before 
the  incorporation  of  said  village,  and  that  the  railroad  has 
been  in  operation  ever  since  its  construction;  that  at  the  time 
the  said  railroad  and  culvert  were  built,  the  territory  now 
embraced  in  said  village  was  under  township  organization, 
and  that  the  village  is  the  successor  of  said  town;  that  the 
village  has  determined  to  construct  said  ditch  under  said  rail- 
road; that  said  ditch  can  only  be  constructed  bj  cutting 
through  the  embankment  upon  which  the  railroad  tracks  rest, 
and  that  such  construction  will  be  an  obstruction  to  the  com- 
plainant's business;  that  it  is  not  the  design  of  the  vil- 
lage to  do  anything  more  than  dig  the  ditch  under  the 
complainant's  road,  and  that  the  village  has  made  no  assess- 
ment of  the  complainant's  damages,  or  provided  any  means 
to  compensate  the  complainant  therefor. 

Mr.  B.  0.  Cook,  for  appellant;  as  to  the  railroad  company's 
property  in  the  easement  and  the  right  of  compensation, 
cited  Ogle  v.  P.  W.  &  B.  R  K  Co.,  8  Houston  (Del.),  267; 
Vassalburgh  V.  Somerset,  etc.,  R  R  Co.,  43  Me.  337;  Learney 
V.  Smith,  86  111.  391;  I.  B.  &  W.  R  R  Co.  v.  Hartly,  67  111. 
439;  City  of  Shawneetown  v.  Mason,  82  111.  337;  Nevine  v. 
Peoria,  41  111.  502;  I.  0.  R  R  Co.  v.  City  of  Bloomington, 
76  111.  450. 

A  city  which  has  by  law  the  power  to  regulate  the  grade  of 
streets,  can  not  change  the  grade  in  such  manner  as  to  injure 
private  property  without  making  compensation:  City  of 
E*gin  V.  Eaton,  83  111.  535;  City  of  Pekin  v.  Brereton,  67 
111.  477;  City  of  Dixon  v.  Baker,  65  111.  519;  City  of  Aurora 
V.  Reed,  57  111.  30. 

Mr.  Francis  De  Pfuhl  and  Messrs.  Monk  &  Elliott,  for 
appellees;  that  it  is  a  lawful  use  of  a  public  street  to  con- 
struct a  sewer  or  drain  on  or  under  the  same,  cited  West  v. 
Barcroft,  32  Vt.  367;  Cone  v.  Hartford,  28  Conn.  363;  Kelsey 
V.  King,  32  Barb.  410;  Stouding  v.  City  of  Newark,  28  N. 
J.  187. 

Appellant's  rights  in  the  highway  are  subordinate  to  those 
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of  the  public:  The  People  v.  R  R  Co.,  67  111.  188;  Queen 
V.  Inhabitants  of  Ely,  69  E.  0.  L.  843;  Manly  v.  St  Helen's 
Canal  and  R  R  Col,  2  H.  &  K  840. 

Such  grants  being  without  consideration  and  in  derogation 
of  common  rights,  are  to  be  construed  most  strongly  against 
the  grantee:  Cayuga  Bridge  Co.' v.  Magee,  2  Paige  Ch.  119; 
Mohawk  Bridge  Co.  v.  Utica,  etc..  Bridge  Co.,  6  Paige  Ch. 
554;  Barrett  v.  Stockton  R  R  Co.,  40  E.  C.  L.  208.;  Qildart 
V.  Gladstone,  11  East,  675, 

Bailet,  J.  At  the  time  of  the  construction  of  that  part 
of  the  complainant's  railroad  in  question  in  this  suit,  Diversey 
street  was  one  of  the  highways  of  the  town  of  Jefferson,  then 
under  township  organization,  and  so  remained  up  to  the 
time  of  the  incorporation  of  the  village  of  Jefferson,  embrac- 
ing the  same  territory,  under  chapter  24  of  the  Revised 
Statutes.  The  charter  of  the  Chicago  and  Wisconsin  Rail- 
road Company,  the  corporation  by  which  the  railroad  was 
built,  authorized  that  company  to  construct  its  railroad  upon 
or  across  any  road  or  highway  which  the  route  of  said  rail- 
road should  intersect,  but  required  it  to  restore  the  road  or 
highway  intersected  to  its  former  state,  or  in  a  sufficient 
manner  not  to  have  impaired  its  usefulness.  Under  this 
legislative  authority,  said  railroad  was  constructed  across 
Diversey  street,  and  it  is  not  claimed  that  the  highway  was 
not  at  that  time  restored  to  its  former  state  as  required  by 
the  charter.  The  Chicago  and  Wisconsin  Railroad  Com- 
pany,  and  after  the  consolidation,  its  successor,  the  com- 
plainant, thereby  acquired  in  perpetuity  an  easement  in  so 
much  of  the  street  as  was  occupied  by  the  railroad.  This 
easement  is  a  property  right,  and  it  is  as  much  protected 
from  unlawful  invasion  as  any  other  property ;  nor  can  it  be 
taken  or  damaged  for  public  use  without  just  compensation. 

The  vital  question  in  the  case  is  whether  the  construction 
of  said  ditch,  in  the  manner  contemplated  by  the  defendants, 
will  constitute  a  taking  or  damaging  of  the  complainant's 
property,  within  the  meaning  of  the  constitution.  The  rail- 
road company,  in  acquiring  its  easement  in  the  highway, 
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took  it  subject  to  snch  rights  as  the  pnblic  had  already  ac- 
quired therein,  that  is,  subject  to  the  right  of  the  pnblic  to 
subject  Diversej  street  to  all  the  ordinary  and  proper  uses  of 
a  highway.     Is  the  construction  of  said  ditch  such  a  use} 

As  is  alleged  in  the  bill  and  admitted  by  the  answer,  the 
ditch  is  being  dug  for  the  purpose  of  draining  a  large  tract 
of  low  and  marshy  land,  and  is  only  a  part  of  a  general 
drainage  system  which  the  village  authorities  have  adopted 
and  are  seeking  to  carry  out.  It  is  not  pretended  that  it  is 
in  any  way  necessary  to  the  improvement  of  the  highway,  or 
to  its  ordinary  or  appropriate  uses,  nor  that  it  is  being  con- 
structed for  such  purpose.  £yen  if  the  village  has  the 
authority  under  the  statute  to  adopt  and  carry  out  a  general 
drainage  system,  and  to  occupy  a  portion  of  a  public  high- 
way for  its  drain — a  question  which  it  is  not  now  necessary 
for  us  to  determine — ^it  seems  clear  that  snch  occupancy  of 
the  highway  is  outside  of  and  foreign  to  the  proper  uses  of 
the  highway  as  sucli,  and  subjects  all  property  thereby  taken 
or  damaged  to  a  new  and  additional  burden. 

A.  very  similar  question  arose  in  City  of  Shawneetown  v. 
Mason,  82  111.  837.  There  the  city  raised  the  grade  of  a  cer- 
tain street,  not  with  the  view  of  improving  the  street,  but  to 
construct  out  of  it  a  levee  for  the  protection  of  the  city 
against  inundation  from  the  Ohio  river.  The  embankment 
was  still  used  as  a  street,  but  in  a  suit  by  an  adjoining  prop- 
erty owner  to  recover  damages  resulting  to  his  property  from 
snch  change  of  grade,  it  was  held  that,  while  the  city  had  a 
right  to  elevate  the  grade  of  its  streets,  as  it  might  think 
proper,  the  erection  of  the  embankment  was  not  a  mere  ele- 
vation of  the  grade,  but  an  appropriation  of  the  street  to  a 
new  use,  legitimate  enough  in  itself,  but  still  a  nse  not  im- 
plied from  the  laying  out  of  the  street;  and  therefore  if  the 
plaintiff's  property  had  been  damaged  by  the  erection  of  the 
embankment,  he  was  entitled,  under  the  constitution,  to  just 
compensation. 

We  see  no  essential  difference  in  principle  between  the  case 
above  cited  and  the  present  case.  If  the  elevation  of  the 
grade  of  a  street,  so  as  to  construct  out  of  it  a  levee,  consti- 
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tated  a  new  use  not  implied  from  the  laying  oat  of  the  street, 
it  deems  verj  clear  that  the  occnpation  of  a  considerable  por- 
tion  of  a  street  for  the  construction  of  a  ditch,  not  for  the 
improvement  of  the  street,  bat  for  the  parpose  of  draining 
adjacent  lands,  is  a  new  ase  of  the  street,  for  which  compen- 
sation mast  be  made  in  case  property  is  damaged  thereby. 

That  the  property  of  the  complainant  will  be  damaged  by  the 
construction  of  the  proposed  ditch,  is  beyond  qaestion.  The 
ditch  is  to  be  five  feet  wide  at  the  bottom  and  at  least  nine 
feet  deep  and  twenty-three  feet  widfe  at  the  top.  This  ditfch 
the  defendants,  as  they  admit,  propose  to  excavate  ander  and 
across  the  railroad,  and  leave  open  without  constracting  any 
culvert  or  otherwise  restoring  the  road-bed  and  track.  It  is 
alleged  in  the  bill — and  the  allegation  is  in  no  way  disproved 
— that  such  restoration  of  the  railroad  will  involve  an  expend- 
iture of  from  $1,000  to  $1,500.  To  this  extent  at  least,  the 
property  of  the  complainant  will  be  damaged.  To  pay  this 
damage  no  provision  has  been  made,  and  nntil  some  provis- 
ion for  its  payment  is  made,  the  complainant  is  entitled,  upon 
the  case  made  by  the  bill  and  admitted  by  the  answer,  to  have 
the  constraction  of  the  ditch  across  the  railroad  enjoined. 
The  court  erred  in  dissolving  the  injunction  and  dismissing 
the  bill,  and  the  decree  will  therefore  be  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Decree  reversed. 


Jacob  Beidler  et  al. 

V. 

Robert  H.  Fish. 


1.  Joint  lessorSi  liability  op.^The  fact  that  a  parly  is  a  joint 
les8or  with  another  does  not  make  him  responsible  for  the  acts  of  the  latter 
when  attempting  to  enter  the  premises  by  force,  nnless  he  participates  in  or 
authorizes  snch  forcible  acts. 

2.  Damaoss  from  loss  of  profits. — Where  testimony  was  admit- 
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ted  which  tended  to  show  the  loss  of  profits  the  plaintiiF  migrht  have  made 
oat  of  his  ice  bosiness  had  not  his  premises  been  entered  by  force,  etc.  Held, 
that  such  damage,  being  special  and  not  the  necessary  consequence  of  inter- 
rupting the  plaintiff's  business,  should  have  been  specially  alleged  in  the 
declaration;  that  the  damage  arising  from  loss  of  profits  was  too  remote  and 
speculative,  depending  upon  many  and  uncertain  contingencies,  to  form  a  safe 
rule  by  which  to  measure  the  amount  of  recovery  in  this  case. 
Ni8.  QuBSTiOK  OF  LAW — INSTRUCTION. — An  instruction  which  submits 
to  the  jury  the  question  of  law  as  to  what  would  constitute  an  unlawfid 
interference  with  a  lessee's  possession,  is  enx)neou8. 

Appeal  from  the  Circuit  Oonrt  of  Cook  county;  the  Hon. 
John  G.  Booebs,  Judge,  presiding.     Opinion  filed  April  15, 

1884. 

This  is  an  appeal  from  a  judgment  rendered  in  the  court 
below  against  Jacob  and  Henry  Beidler  and  three  others,  in 
an  action  of  trespass  brought  against  them  by  Bobert  H. 
Fish,  for  forcibly  entering  the  plaintiflfs  store  and  attempting 
to  expel  him  therefrom.  The  declaration  contains  two  counts, 
the  first  chargiu'^  the  detendants  with  assaulting  and  beat- 
ing the  plaintiff;  the  second,  trespass  quare  clausu/m.  To 
the  first  count  the  defendant  pleaded  son  assauU  demesne^ 
and  to  the  second,  justification  under  tlie  provisions  of  a  lease 
from  the  defendants  Beidler  to  the  plaintiff,  under  which  the 
plaintiff'  was  in  the  possession  of  the  premises  at  the  time  of 
the  acts  complained  of.  There  was  also  a  plea  of  not  guilty 
to  the  whole  declaration. 

The  controversy  grows  out  of  an  attempt  on  the  part  of  the 
Beidlers  to  re-enter  and  take  forcible  possession  of  said  prem- 
ises after  the  expiration  of  the  term  for  which  they  had  been 
let  to  the  plaintiff.  The  defendants  gave  evidence  tending  to 
show  that  the  plaintiff  was  in  possession  under  a  lease  in  writing 
executed  by  the  Beidlers  to  the  plaintiff,  bearing  date  March  21, 
1881,  and  demising  said  premises  to  him 'for  the  term  of  one 
year  from  May  1, 1881.  After  covenanting  that  the  lessee  would 
yield  up  the  premises  to  the  lessors  at  the  expiration  of  said 
term,  the  lease,  among  other  things,  contained  a  covenant  to 
the  effect  that  if  default  should  be  made  in  any  of  the  coye- 
nants  to  be  kept  by  the  lessee,  the  lessors  might,  at  their  elec- 
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tion,  re-enter  with  or  without  process  of  law  and  expel  the  les- 
see hv  force. 

The  acts  complained  of  were  committed  after  the  expira- 
tion of  the  year  for  which  the  premises  were  let,  and  after  de- 
mand daly  made  by  the  defendants  for  possession,  and  refusal 
by  the  plaintiff  to  surrender  the  same.  The  plaintiff  gave  ev- 
idence tending  to  prove  the  acts  complained  of  in  his  declara- 
tion. The  defendants  offered  the  lease  in  evidence  together 
with  testimony  tending  to  prove  its  execution. 

Among  the  instructions  given  on  the  part  of  the  plaintiff 
was  the  following:  "  The  court  instructs  the  jury  that  this  is 
an  action  of  trespass  brought  by  the  plaintiff,  Robert  Hi  Fish, 
against  the  defendants,  Jacob  and  Henry  Beidler,  James  F. 
Griffin,  Walter  D.  Dwight  and  Charles  J.  Sykes,  for  forcibly 
evicting  him  from  the  premises  described  in  the  declaration, 
and  in  order  to  maintain  such  action,  it  is  only  necessary  for 
the  plaintiff  to  prove  that  he  was  in  the  actual  and  peaceable 
possession  of  the  property  upon  which  the  trespass  is  al- 
leged to  have  been  committed,  and  that  the  defendants,  or 
some  one  or  more  of  them,  unlawfuUv  interfered  with  and 
disturbed  the  plaintiff  in  such  possession." 

There  was  a  jury  trial,  resulting  in  a  verdict  for  the  plaintiff 
for  $1,500,  of  which  the  plaintiff  remitted  $1,000,  and  had 
judgment  for  $500.    The  defendant  appealed. 

Messrs.  K  &  A.  Van  Bubek,  for  appellants. 

Wilson,  J.  The  judgment  in  this  case  must  be  reversed  on 
several  grounds.  In  addition  to  the  two  special  pleas  there 
was  the  plea  of  not  guilty  by  all  the  defendants.  The  jury 
found  them  all  guilty. 

As  to  the  defendant  Jacob  Beidler,  there  was  an  entire  ab- 
sence of  any  proof  to  show  that  he  participated,  directly  or  in- 
directly, in  the  alleged  acts  of  trespass,  or  that  they  were  done 
by  his  authority  or  consent  The  fact  that  he  was  a  joint  lessor 
with  Henry  Beidler  in  tlie  lease,  does  not  make  him  responsi- 
ble for  the  acts  of  the  latter  when  attempting  to  enter  by  force, 
unless  he  participated  in  or  authorized  such  forcible  acts. 

Vol.  XIV.     40 
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Nor  do  we  find  any  evidence  connecting  the  defendants 
Griffin  and  Dwight  with  the  alleged  trespass.  All  that  ie 
shown  as  to  them  is  that  they  were,  and  for  some  years  had 
acted  as  the  agents  of  the  Beidlers  in  leasing  their  buildings 
and  collecting  the  rents.  Neither  of  them  is  shown  to  have 
been  present  at  the  time  of  the  acts  complained  of,  nor  to  have 
participated  in  or  authorized  the  same.  As  the  burden  was 
on  the  plaintiff  to  show  affirmatively  their  connection  with 
the  transaction  complained  of,  the  case  as  to  them  was  not 
made  out 

The  plaintiff  was  sworn  as  a  witness  in  his  own  behalf,  and 
testifiM  against  the  objection  and  exception  of  the  defendants 
as  follows: 

Q.  "  What  effect,  if  any,  Mr.  Fish,  did  this  congregation 
of  people  and  visits  of  Mr.  Beidler  and  his  friends  have,  if 
any,  on  your  business) 

Ans.  "Why,  it  prevented  people  from  coming  to  our 
premises.  Even  in  the  evening  they  were  afraid  of  being 
raided.  They  were  afraid  of  being  thrown  out  The  custom- 
ers were  getting  chary. 

Q.    "  How  do  you  know  people  were  afraid  to  comet 

Ans.  '^  Because  they  told  me  so,  and  I  have  usually  had  s 
great  many  picnics.     I  was  unable  to  supply  them. 

Q.  "  Now  I  want  to  know,  Mr.  Fish,  what  business  of 
yours  was  interrupted  or  stopped  in  consequence  of  this  raidS 

Ans.  ^'  I  had  started  previous  to  this  time  the  ice  business. 
I  had  built  an  ice  house,  and  put  225  tons  of  ice  in,  and  that, 
of  course,  was  all  stopped.  I  was  unable  to  fill  the  orders,  and 
I  lost  a  good  many  of  my  customers  by  that,  and  some  parties 
I  had  furnished  with  ice  cream  for  three  years  past  gave  me 
no  more  orders." 

It  is  apparent  that  some  of  this  testimony  was  mere  matter 
of  opinion,  and  some  of  it  only  hearsay.  Whether  the  people 
were  prevented  from  coming  to  plaintiff's  premises,  or  of  be- 
ing raided,  or  thrown  out,  or  were  getting  chary,  was  only  the 
plaintiff's  inference,  unless  he  based  his  statement  upon  what 
people  had  told  him,  in  which  case  it  was  only  hearsay. 

Again,  the  evidence,  in  so  far  as  it  tended  to  show  the  loss 


FiBST  DisTKicT — ^Mabch  Term,  1884.       627 

Beidler  et  al.  v.  Fish. 

of  profits  tbe  plaintiff  might  have  made  out  of  his  ice  busi- 
ness, was  incompetent,  we  think,  on  two  grounds,  (1)  such 
damage  being  special,  and  not  the  necessary  consequence  of 
interrupting  the  plaintiff's  business,  should  have  been  spe- 
cially alleged  in  the  declaration.  1  Chit  PL  395-6;  Miles  v. 
Weston,  60  111.  361.  The  averment  is  that  the  plaintiff  was 
"  deprived  of  great  gains  and  profits  which  would  have  ac- 
crued to  him,  etc."  Even  if  such  damages  were  recoverable, 
they  should  have  been  specifically  alleged,  to  enable  the  de- 
fendants to  be  prepared  for  their  defense.  (2)  The  damage 
arising  from  loss  of  profits  was  too  remote  and  speculative, 
depending  upon  many  and  uncertain  contingencies,  to  form  a 
safe  rule  by  which  to  measure  the  amount  of  recovery  in  a 
case  like  the  present.  The  general  rale  as  laid  down  by  Mr. 
Sedgwick  is  that  in  actions  for  an  alleged  wrong,  aside  from 
cases  in  which  punitive  damages  are  allowable,  the  recovery 
is  limited  to  such  damages  as  are  the  direct  or  proximate  and 
natural  consequence  of  the  act  complained  of;  and  this  rule 
prohibits  any  allowance  for  damages  remotely  resulting  from 
the  principal  illegal  act:  1  Sedg.  on  Damages,  Chap.  3;  and 
in  the  notes  to  Vicars  v.  Wilcox,  Smith's  Lead.  Cases,  Vol.  2, 
p.  490,  it  is  said  that  in  cases  of  tort,  unattended  by  any  of 
those  circumstances  which  call  for  punitive  damages,  such  as 
fraud,  etc.,  "  the  difficulty  of  laying  down  any  principle  upon 
which  the  measure  of  damages  is  to  be  ascertained,  beyond  a 
strict  adherence  to  the  natural  and  proximate  consequences 
of  the  act  complained  of,  is  confessed  to  be  insurmountable," 
See  also  Sutherland  on  Dam.,  Vol.  1,  Chap.  3,  et  seq.y  and 
numerous  cases  cited. 

The  plaintiff's  first  instruction  improperly  submitted  .a 
question  of  law  to  the  jury.  By  it  the  jury  were  told  that  in 
order  to  maintain  the  action  it  was  only  necessary  for  the 
plaintiff  to  prove  that  he  was  in  the  actual  and  peaceable  pos- 
session of  the  property  upon  which  the  trespass  was  alleged 
to  have  been  committed,  and  that  the  defendants  unlawfully 
interfered  with  and  disturbed  the  plaintiff  in  such  possession. 
Neither  this  nor  any  other  instruction  informed  the  jury  what 
would  constitute  an  unlawful  interference.     It  left  the  cov- 
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enants  in  relation  to  the  retaking  of  possession,  and  the  other 
provisions  of  the  lease  to  be  construed  in  respect  to  their  legal 
effect  by  the  jury.  The  court  should  have  informed  them  as 
to  what  facts  would  or  would  not,  under  the  terms  of  the 
lease,  constitute  an  unlawful  interference. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Beversed  and  remanded. 


H  688  Thomas  Althrop 

GO      49 

V. 

Charles  H.  Beckwith. 

1.  Burden  of  proof. — The  law  casts  the  onus  of  establishing  an  es- 
toppel by  jadgfment  upon  him  who  invokes  it. 

2.  Estoppel  by  judgment. — Estoppels  arising  from  judicial  proceed- 
ings must  be  certain.  To  be  a  bar  to  future  proceedinsrs,  it  must  appear 
that  the  former  judgment  necessarily  involved  the  determination  of  ihe  same 
fact,  to  prove  or  disprove  which  it  is  offered  in  evidence.  It  is  not  enough 
that  the  question  was  in  issue  in  the  former  suit.  It  must  also  appear  to  be 
precisely  determined.  The  court  is  of  opinion  that  the  record  in  the  former 
suit,  unaided  by  extrinsic  evidence,  was  insufficient  to  prove  the  fact  of  the 
existence  and  validity  of  the  verbal  contract  in  question  and  operate  as  an 
estoppel,  and  that  the  extrinsic  evidence  introduced  was  not^ufficient  to  help 
out  such  record. 

Eeeor  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  April  24, 
1884. 

This  action  was  assumpsit,  brought  by  Beckwith  against 
Althrop,  the  declaration  containing  two  special  counts,  and 
the  ordinary  common  counts.  The  first  special  count  set  out 
by  way  of  inducement  that  the  plaintifi\,  Beckwith,  being  in 
partnership  with  one  Leavitt  and  one  Foster,  carrying  on  the 
business  of  dealers  in  proprietary  medicines,  under  the  firm 
name  of  C.  H.  Beckwith  &  Co.,  the  firm  was  about  to  dissolve 
but  being  unable  to  agree  upon  the  terms,  they  submitted  the 
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matter  to  arbitrators,  who  made  an  award  that  the  plaintifi 
pay  Leavitt  &  Foster  $2,900,  assume  and  pay  tlie  debts  oi 
the  firm  and  take  the  assets  and  business  of  the  concern,  oi 
all  which  the  defendant  had  notice.  Then  it  alleo^es  that 
November  1,  1881,  the  plaintiff  and  defendant  entered  into  a 
contract,  wliereby,  in  consideration  that  the  plaintiff  would 
sell  to  the  defendant  all  his  right,  title  and  interest  in  and  to 
the  assets,  business  and  good  will  of  said  firm,  he,  the  de- 
fendant, would  purchase  the  same  and  pay  the  plaintiff  there- 
for the  sum  of  $2,500,  $500  of  which  to  be  paid  on  the 
let  day  of  December,  and  the  balance  in  payments  of  one 
hundred  or  fifty  dollars,  as  defendant  could  conveniently  make 
the  same;  that  he  would  assume  and  pay  tlie  debts  and  liabili- 
ties of  said  firm,  also  the  amount  which  Leavitt  &  Foster  were 
entitled  to  receive  from  plaintiff  as  aforesaid,  averring  for 
breach  the  non-payment  of  said  two  thousand  dollars.  The 
plea  was  the  general  issue.  On  the  trial  the  plaintiff  gave 
testimony  tending  to  prove  a  verbal,  express  contract,  sub- 
stantially as  laid  in  his  special  counts;  and  in  order  to  con- 
clude and  estop  the  defendant  from  contesting  the  existence 
of  such  contract,  the  plaintiff,  after  laying  a  foundation  there- 
for, by  extrinsic  evidence,  which  the  court  below,  against  the 
defendant's  objection,  held  sufficient,  introduced  in  evidence 
the  record  of  a  former  suit  between  the  same  parties,  compris- 
ing a  declaration,  plea  of  the  general  issue,  a  verdict  finding 
the  issues  for  the  plaintiff  and  assessing  his  damages  at 
$518.83,  and  the  usual  judgment  thereon.  The  said  declara- 
tion was  in  assumpsit,  contained  one  special  count  upon  a 
contract  similar  in  terms  to  one  set  out  in  the  special  counts 
of  the  declaration  in  the  present  suit,  averring  for  breach  the 
non-payment  of  five  hundred  dollars. 

There  was  but  the  testimony  of  one  witness  to  lay  the  foun- 
dation for  the  admission  of  the  verdict  and  judgment  in  the 
former  suit,  to  estop  the  defendant  from  contesting  the  exist- 
ence of  such  special  contract;  and  he  stated  that  he  was  sworn 
as  a  witness  in  such  former  suit,  and  testified  then  the  same  as 
he  had  in  this  present  suit  Then  he  was  asked  by  plaintiff's 
counsel  this  question:   "  State  whether  there  was  another  sub- 
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ject-matter  in  controversy  in  that  suit  between  these  parties, 
and  this  contract  and  the  liability  of  Mr.  Althrop? "  To  which 
he  answered :  "  And  the  subject-matter  was  Mr.  Beckwith 
tried  to  get  his  pay,  $2,600,  or  $500,  that  portion  of  it  that 
was  then  due."  Ques.  "  Under  this  contract? "  Ans.  "  Yes, 
sir."  Ques.  "  That  was  the  claim? "  Ans.  "  That  was  the 
claim,  that  is,  in  substance."  Ques.  '^  Was  there  anything 
else,  any  other  claim?"  Ans.  ^' The  counsel  struck  a  little 
outside  of  that." 

The  defendant  gave  testimony  tending  to  show  that  he  did 
not  enter  into  any  contract  relating  to  the  subject-matter. 

The  court  at  the  instance  of  the  plaintiff  gave  the  jury  the 
following  instructions :  • 

3.  '^  The  first  special  counts  in  the  declaration  in  this  suit 
and  in  the  former  suit  in  this  court  between  ''these  parties  are 
substantially  on  the  same  contract  of  sale  and  purchase.  The 
verdict  and  judgment  in  the  former  suit  are  conclusive  be- 
tween these  parties  upon  the  issues  joined  and  tried  in  that 
case;  and  if  you  believe  from  the  evidence  that  the  evidence 
in  that  former  suit  and  upon  which  the  recovery  in  that  case 
was  had,  was  only  upon  the  subject  of  the  five  hundred  dol- 
lars which  Beckwith  claimed  that  Althrop  agreed  to  pay  him 
on  the  first  day  of  December,  1881,  as  a  part  payment  for  his 
interest  and  right  in  property  and  assets  and  business  of  C.  H. 
Beckwith  &  Co.,  then  the  verdict  and  judgment  in  that  case 
are  conclusive  upon  the  defendant,  that  he  bought  from 
Beckwith  his  right,  title  and  interest  in  that  property  and  as- 
sets, and  that  when  that  suit  was  brought  Althrop  owed  Beck* 
with  that  five  hundred  dollars." 

7.  ^'  The  real  issue  in  this  case  is  whether  any  contract 
was  made  between  these  parties,  for  the  sale  on  the  one  hand, 
and  for  the  purchase  on  the  other  of  the  propertj^  assets  and 
business  of  C.  H.  Beckwith  &  Go.  The  plaintiff  claims  that 
there  was  such  a  contract  made  and  consummated.  The  de- 
fendant claims  that  he  never  made  any  contract  at  all,  but  that 
it  rested  in  mere  propositions  on  his  part,  which  Beckwith 
never  fulfilled.  If  you  believe  from  the  evidence  that  the  only 
cause  of  action  upon  which  evidence  was  given  in  the  former 
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salt,  was  the  one  foanded  upon  a  sale  and  purchase  of  the 
plaintiff's  rights  and  interest  in  that  property  and  business, 
you  must  take  the  verdict  and  judgment  in  that  case  as  con- 
clusive evidence  that  a  contract  of  sale  and  purchase  was 
made." 

The  jury  found  for  the  plaintiff,  assessing  his  damages  at 
$6,000,  on  which  judgment  was  given  and  the  defendant 
brings  error  to  this  court. 

W.  G.  &  A.  T.  EwiNO,  for  plaintiff  in  error. 

Messrs.  Slebpeb  &  Whiton,  for  defendant  in  error. 

MoAllistee,  p.  J.  The  only  cause  of  action  which  the 
plaintiff  below  sought  to  make  out  on  the  trial,  was  the  sum 
of  two  thousand  dollars  claimed  to  be  due  and  owing  to  him 
by  the  defendant  below,  upon  an  alleged  verbal  express  con- 
tract, set  out  in  the  special  counts  of  his  declaration.  The 
fact  of  the  making  any  such  contract,  in  respect  to  the  subject- 
matter  in  question,  was  denied  and  strongly  contested  by  the 
defendant  Such  alleged  contract  being  verbal,  the  questions 
whether  the  minds  of  the  parties  came  to  an  agreement,  and 
what  were  the  terms  and  conditions  of  that  agreement,  would 
ordinarily  be  matters  of  fact  to  be  determined  by  the  jury, 
under  the  proper  instructions  of  the  court. 

The  plaintiff  below,  in  order  to  stop  the  defendant  and  con- 
clude him  from  contesting  the  existence  or  validity  of  said 
alleged  verbal  contract,  by  a  verdict  and  judgment  in  a  for- 
mer suit  between  them,  gave  in  evidence  a  declaration,  plea, 
verdict  and  judgment  in  said  former  suit.  Such  declaration 
was  in  assumpsit,  containing  one  special  count  upon  a  con- 
tract in  terms  similar  to,  but  not  the  same  as,  either  of  those 
set  out  in  the  special  counts  in  this  present  suit,  averring  for 
breach,  the  non-payment  of  five  hundred  dollars  on  or  before 
Dec.  15,  1881;  also  all  the  common  counts  in  assumpsit;  the 
plea  was  merely  the  general  issue,  the  verdict  was  general, 
finding  the  issues  for  the  plaintiff,  and  assessing  his  damages 
at  five  hundred  and  thirteen  dollars  and  eighty-three  cents ; 
the  judgment  was  the  ordinary  one  upon  such  a  verdict. 
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The  general  rule  applicable  to  snch  a  caae  ie,  that  the  law 
casts  the  onus  of  establishing  an  estoppel  upon  him  who  in- 
vokes it.  Freeman  on  Judgments,  Ist  ed.,  §  276,  and  cases 
in  note  4.  In  this  case,  tlie  plaintiff  below  invoked  the  estop- 
pel; the  burden  of  establishing  it  was  therefore  upon  him. 
Did  he  establish  it?  The  answer  to  that  question  requires 
an  answer  to  two  others,  viz.:  1.  Were  the  verdict  and  judg- 
ment in  such  former  suit  conclusive  evidence  of  the  existence 
and  validity  of  the  alleged  verbal  contract  in  question  in  this 
present  suit,  without  the  aid  of  extrinsic  evidence?  2.  If  not, 
then  was  there  extrinsic  evidence  offered  by  the  plaintiff,  of 
such  definiteness  as  to  produce  such  certainty  as  the  law  holds 
indispensable  to  an  estoppel  in  such  cases? 

Looking  at  the  record  in  such  former  suit,  it  is  impossible 
to  say  that  the  verdict  and  judgment  there,  afford  conclusive 
evidence  of  the  existence  and  validity  of  the  verbal  contract 
in  question,  in  this  present  suit,  even  if  we  assume  that  the 
contract  set  out  in  the  special  count  in  that  suit  was  substan- 
tially the  same  as  that  set  out  in  one  or  the  other  of  the 
special  counts  in  this  present  suit,  because  it  does  not  appear 
from  the  record  of  such  former  suit,  that  the  existence  and 
validity  of  such  contract  was  a  point  or  matter  actually  or 
necessarily  passed  upon  by  the  jury  in  that  case.  For  anght 
that  appears  upon  the  face  of  the  record,  they  may  have  ren- 
dered their  verdict  upon  the  common  counts.  The  Washing- 
ton Steam  Packet  Co.  v.  Sickles,  24  How.  (IT.  S.)  333;  Eidgely 
V.  Stilwell,  27  Missouri,  128;  Lawrence  v.  Hunt,  10  Wend.  88. 

In  order  to  render  the  verdict  and  judgment  in  the  former 
suit  conclusive  upon  the  question  of  the  existence  of  such 
verbal  contract,  without  the  aid  of  extrinsic  evidence,  the 
record  should  show  with  convenient  certainty  that  the  precise 
point  was  determined,  because  if  it  merely  shows  that  one  or 
more  of  several  distinct  matters  was,  or  might  have  been,  de- 
termined, without  indicating  which,  then  the  whole  will  re- 
main at  large,  and  there  can  be  no  estoppel.  The  cases  all 
show  that^estoppels  arising  from  judicial  proceedings  must  be 
certain.  Wood  v.  Jackson,  8  Wend.  36,  where  tliese  proposi- 
tions were  affirmed  by  Chancellor:    "A  verdict  can  not  be 


FiKST  District — March  Term,  1884.       633 

Althrop  v.  Beckwith. 

urged  as  an  estoppel  to  the  litigation  of  a  fact  which  was  not 
absolutely  necessary  to  the  finding  of  the  verdict  in  the  pre- 
vious suit."  King  v.  The  Inhabitants  of  Knaptoft,  4  Dow.  & 
Bjl.  469:  ^'And  the  court  will  never  go  into  an  examination 
of  the  jurors  in  the  former  cause,  to  ascertain  upon  what 
grounds  their  verdict  was  pronounced.  Neither  will  a  ver- 
dict be  considered  as  an  estoppel  merely  because  the  testi- 
mony in  the  first  suit  was  sufficient  to  establish  a  particular 
fact."  Burton  v.  Shaw,  14  Gray,  433-9;  Aiken  v.  Peck,  22 
Vermt.  225.  In  Foster  v.  Busteed,  100  Mass.  409,  the  court 
announces  what  seems,  from  the  weight  of  authority,  to  be 
the  true  rule:  "To  be  a  bar  to  future  proceedings,  it  must 
appear  that  the  former  judgment  necessarily  involved  the 
determination  of  the  same  fact,  to  prove  or  disprove  which  it 
is  offered  in  evidence.  It  is  not  enough  that  the  question  was 
in  issue  in  the  former  suit  It  must  also  appear  to  be  pre- 
cisely determined." 

It  is  clear  from  the  above  authorities,  that  the  record  in  the 
former  suit,  unaided  by  extrinsic  evidence,  was  insufficient  to 
prove  the  fact  of  the  existence  and  validity  of  such  verbal 
contract,  and  operate  as  an  estoppel  upon  the  defendant  be- 
low. And  we  are  of  opinion  that  the  parol  or  extrinsic  evi- 
dence introduced  was  not  sufficient  to  help  out  such  record. 
It  was  lacking  in  the  definiteness  and  certainty  which  the 
law  holds  indispensable  to  an  estoppel  by  judicial  proceed- 
ings.  There  is  nothing  contained  in  it  which  shows,  with  any 
degree  of  certainty,  that  the  precise  point  or  matter  was  actu- 
ally or  necessarily  determined  by  the  verdict  in  that  case. 

By  the  third  instruction  for  plaintiff  below,  the  jury  were 
instructed  in  these  words:  "The  first  special  counts  in  the 
declaration  in  this  suit,  and  in  the  former  suit  in  this  court 
between  these  parties,  are  substantially  on  the  same  contract 
of  sale  and  purchase.  The  verdict  and  judgment  in  the 
former  suit  are  conclusive  between  these  parties  upon  the 
issues  joined  and  tried  in  that  case.'' 

By  the  first  of  these  propositions,  the  court  assumes  to  pass 
upon  the  question  of  the  identity  of  the  alleged  contracts  in 
the  two  suits.    Taking  the  evidence  of  the  plaintiff  below  to 
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be  trae,  he  and  the  defendant  made  two  verbal  contracts  in 
reference  to  the  snbject-matter  which  were  Bubstantiallj  dif- 
ferent in  terms.  It  seems  to  us  that  the  question  of  the  iden- 
tity of  contracts  was  one  of  fact  to  be  determined  by  the  jury. 
1  Greenl.  on  Ev.,  Bedf 's  Ed.,  §  532,  and  cases  in  note  2. 

But  taking  both  propositions  together,  they  amount  to  a 
direction  by  the  court,  that  the  verdict  and  judgment  in  the 
former  suit  were  fer  se  conclusive  as  to  the  existence  of  the 
contract,  set  out  in  the  special  count  in  the  former  suit;  that 
the  contract  set  out  in  the  present  suit  was  the  same,  and 
thus  leaving  the  jury  to  draw  the  inference  that  the  contract 
in  the  present  suit  was  thereby  conclusively  established. 
The  authorities  above  cited  clearly  show,  that  under  the  rec- 
ord in  the  former  suit,  the  verdict  and  judgment  therein  can 
not,  from  such  record,  be  regarded  as  conclusive  of  the  exist- 
ence and  validity  of  the  contract  set  out  in  the  special  connt 
in  that  suit,  merely  from  the  issues  joined  and  tried  in  that 
case,  because  such  issues  involved  other  and  distinct  matters. 
They  show  that  it  was  not  sufficient  that  the  fact  of  the  exist- 
ence  of  such  contract  was  in  issue,  or  even  that  evidence  was 
given  in  support  of  it  in  such  former  suit;  but  that  the  bur- 
den was  upon  the  plaintiif  below,  who  invoked  the  estoppel, 
to  show  with  convenient  certainty  that  such  fact  was  actually 
or  necessarily  determined  by  the  verdict  That  instruc- 
tion was  improper,  misleading  and  should  not  have  been 
given. 

By  the  eighth  instruction  for  plaintiff  below,  the  jury  were 
told  that  '^  the  real  issue  in  this  case  is,  whether  any  contract 
was  made  between  these  parties  for  the  sale,  on  the  one  hand, 
and  for  the  purchase,  on  the  other,  of  the  property,  assets  and 
business  of  C.  H.  Beckwith  &  Oo."  That  direction  was  so 
manifestly  erroneous  and  misleading  that  we  shall  waste  no 
time  in  analyzing  it  For  the  errors  pointed  out,  the  judg- 
ment of  the  court  below  should  be  reversed,  and  the  cause 
remanded* 

Judgment  reversed. 
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.  Nathan  Corwith 

V. 

Village  of  Hyde  Park. 

1.  JuDOHBNT  IN  CONDEMNATION  PBOCBEDiNO. — The  ordinaiy  judg- 
xDent  in  proceedings  to  condemn  private  property  for  pnblic  use,  is  but  con- 
ditional, and  not  absolute,  where  the  property  has  been  neither  actually 
taken  or  damaged  by  the  party  so  seeking  to  condemn,  and  such  party  may, 
within  a  reasonable  time,  abandon  the  proceedings.  But  if  such  party 
shall,  without  payment  or  tender  of  the  compensation  awarded  and  without 
the  consent  of  the  owner,  appropriate  the  property  by  taking  possession, 
then  such  owner  may  have  his  action  of  ejectment  to  recover  the  pos- 
session or  trespass  for  damages,  or  he  might  bring  case  or  perhaps  waive  the 
tort  and  maintain  debt  for  the  amount  awarded. 

2.  When  judgment  becomes  absolute. — When  the  proceedings  have 
progressed  to  judgment  and  the  party  seeking  to  condemn  has  taken  pos- 
session of  the  property  with  the  consent  of  the  owner,  the  judgment  becomes 
absolute,  will  bear  interest,  as  in  cases  of  ordinary  judgments  in  common  law 
actions,  and  if  the  condemning  party  be  not  a  municipal  corporation,  against 
which  an  execution  can  in  no  case  issue,  execution  may  be  awarded  upon  it, 
because  such  taking  possession  ipiro  facio  gives  the  owner  a  vested  right  in 
the  compensation. 

3.  Remedy. — The  special  remedy  is  exclusive  as  to  both  parties  where 
each  may  resort  to  it.  If  either  may  be  the  actor,  neither  can  complain 
that  the  other  did  not  first  proceed  under  it  The  owner  can  not,  there- 
fore, maintain  an  action  at  common  law,  where  he  fails  to  resort  to  the 
remedy  provided  for  him  by  the  statute.  But  if  the  other  party  alone  has 
the  power,  or  is  under  special  obligation  to  carry  it  into  efiect,  and  is  in 
default  for  not  having  done  so  within  a  reasonable  time,  the  injured  owner 
is  not  deprived  ot  his  remedy  by  action. 

4.  Action  of  debt — Judgment  in  condemnation  proceeding. — 
An  action  of  debt  brought  by  appellant  against  appellee,  a  village,  based 
upon  a  judgment  rendered  in  December,  m73,  in  ftivor  of  the  former  against 
the  latter,  in  a  proceeding  upon  the  petition  of  the  village,  under  an  ordi- 
nance ordering  the  opening  of  a  certain  street  and  the  condemnation  of  land 
for  that  purpose,  a  portion  of  which  was  appellant*s,  the  ordinance  providing 
that  the  expense  of  said  improvement  be  paid  wholly  by  means  of  a  special 
assessment.  The  third  count  in  the  declaration  set  out  the  ordinance,  the 
condemnation  proceedings  thereunder  and  said  judgment,  alleged  the  taking 
possession,  with  the  consent  of  the  owner,  after  said  judgment,  and  the  re- 
fusal of  appellee,  after  demand,  to  pay  the  same,  and  the  neglect  and  re- 
fusal, at  all  times,  to  raise  the  amount  by  any  of  the  means  provided  by  the 
charter  of  said  village,  and  the  abandonment  of  all  efforts  to  do  so.  A  de- 
murrer was  sustained  to  this  count.    Held,  that  the  count  in  question  con- 
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Uin*  ufficient  to  coiiBtitate  a  legal  liabQit]'  on  the  part  of  appellee  to 
appelluit  for  the  amount  of  said  jadgrment  and  interest,  and  that  anch 
Lability  being  for  a  sam  certain,  the  action  of  debt  ma;  be  maintained 


Appbal  from  the  Saperior  Court  of  Cook  conoty;  the  Hon. 
BoLLiN  8.  Williamson,  Jndge,  preeiding.  Opinion  filed 
April  24,  1884. 

Tins  action  waa  3ebt,  brought  by  the  appellant,  Corwith, 
agaioBt  tlie  appellee,  the  village  of  Hyde  Park,  and  baeed  upon 
a  judgment  rendered  in  the  superior  court  Dec  28,  1873,  in 
favor  of  the  former  against  the  latter,  for  the  sum  of  ^1,017.45, 
in  a  proceeding  upon  the  petition  of  said  village  of  Hyde 
Park,  theretofore  filed  in  eaid  court,  under  an  ordinance  or- 
dering the  opening  of  a  certain  public  street  in  said  village, 
and  the  condemnation  of  land  for  that  purpose,  a  portion  of 
which  being  land  of  the  plaintiff;  such  ordinance  providing; 
that  tlie  expense  of  said  improvement  be  paid  wholly  by 
means  of  a  special  assessment 

The  declaration  contains  tliree  counts,  the  third  of  which 
sets  out  said  ordinance,  the  condemnation  proceedings  on  tlie 
part  of  the  village  thereunder,  and  said  judgment;  it  alleges 
that,  at  the  time,  the  plaintiff  waa  the  owner  in  fee  of  a  por- 
tion of  the  land  sought  to  be  condemned,  describing  it,  for 
the  taking  of  wliiuh  the  amount  of  eaid  judgment  was  awarded 
as  comi^eutiatiun ;  that  upon  said  judgment  being  rendered, 
the  defendant,  with  the  consent  of  the  plaintiff  as  snch  owner, 
took  possession  of  plaintiff's  eaid  land  for  said  purpose,  and 
has  ever  since  retained  and  used  the  same  as  a  portion  of  said 
public  street;  and  that,  although  the  plaintifi^  after  such  tak- 
ing, demanded  payment  of  said  judgment  by  said  defendant, 
the  latter  not  only  neglected  and  refused  to  pay  the  same,  or 
ireof,  but  neglected  and  refused,  at  all  times,  to 
lonnt  necessary  to  pay  the  same  by  any  of  the 
led  by  the  charter  of  said  village,  and  abandoned 
do  so,  by  means  whereof  a  cause  of  action  hath 
ke  plaintiff  to  demand  and  have  payment  of  the 
it  and  interest  thereon,  etc    The  defendant  de- 
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marred  generally  to  the  whole  declaration,  which  the  conrt 
sustained  and  gave  judgment  for  defendant,  from  which 
plaintiff  prosecutes  this  appeal. 

Mr.  CoNsiDEB  H.  WiLLETT,  for  appellant;  as  to  condemns- 
tion  judgments,  cited  Chicago  v.  Barbian,  80  111.  482;  Hyde 
Park  V.  Dunham,  85  111.  569;  Chica<>o.  v.  Shepard,  8  Brad- 
well,  602;  Beveridge  v.  Com'rs,  100  111.  75;  Bev^ridge  v. 
Com'rs,  7  Bradwell,  460;  Bloomington  v.  Miller,  84  111.  621; 
St.  L.  &  S.  E.  R  R.  Co.  V.  Teters,  68  111.  144. 

As  to  when  the  action  of  debt  may  be  maintained:  Man- 
ning V.  Pierce,  2  Scam.  4;  Sutherland  v.  Phelps,  22  111.  92; 
Fitzsimmons  v.  Hall,  84  111.  538;  Greathouse  v.  Smith,  3 
Scam.  541;  Byrne  v.  Etna  Ins.  Co.,  56  111.  32;  Jacksonville  v. 
Black,  36  111.  507;  La  Salle  Co.  v.  Simmons,  5  Gilm.  513; 
Bigelow  V.  Cambridge,  etc.,  Co.,  7  Mass.  201;  Moble  v.  Rich- 
ardson, 1  S.  &  R.  (Ala.)  12. 

Mr.  A.  W.  Obeen,  ^or  appellee. 

McAllisteb,  P.  J.  We  regard  the  doctrine  as  fully  settled 
in  this  State,  that  the  ordinary  judgment  in  proceedings  to 
condemn  private  property  for  public  use,  is  but  conditional 
and  not  absolute,  where  the  property  has  been  neither  actually 
taken  or  damaged  by  the  party  so  seeking  to  condemn,  and 
such  party  may,  within  a  reasonable  time,  abandon  the  pro- 
ceedings. While,  on  the  other  hand,  if  such  party  shall, 
without  payment  or  tender  of  the  compensation  awarded,  and 
without  the  consent  of  the  owner,  appropriate  the  property 
by  taking  possession,  then  such  owner  may  have  his  action 
of  ejectment  to  recover  the  possession,  or  trespass  for  the 
damages,  which  might  be  the  value  of  the  property:  Smith 
V.  Railroad  Co.,  67  111.  191;  or  he  might  bring  case,  or  per- 
haps, waive  the  tort,  and  maintain  debt  for  the  amount 
awarded.  But  when  the  proceedings  to  condemn  .have  pro- 
gressed to  judgment,  and  the  party  seeking  to  condemn  has 
taken  possession  of  the  property  with  the  consent  of  the 
owner,  then  the  judgment  becomes  absolute,  will  bear  inter- 
est, as  in  cases  of  ordinary  judgments  in  common  law  actions, 
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and,  if  the  condemning  party  be  not  a  municipal  corporation 
against  which  an  execution  can  in  no  case  issne,  jexecntion 
may  be  awarded  upon  it;  because  such  taking  possession, 
ipsofactOj  gives  the  owner  a  vested  right  in  the  compensation. 
St.  Louis  &  S.  E.  E.  R  Co.  v.  Teters,  68  111.  144;  City  of  Chi- 
cago V.  Barbiau,  80  111.  482;  South  Park  Com'rs  v.  Dunlevy, 
91  111.  49;  Beveridge  v.  West  Chicago  Com'rs,  100  111.  75. 

It  is  a  general  rule  applicable  to  such  cases,  that  if  the 
amount  of  compensation  is  ascertained,  but  the  statute  pro- 
vides for  no  means  of  enforcing  the  payment,  the  common 
law  action  of  debt  will  lie.  Bigelow  v.  Cambridge  Turnpike 
Co.,  7  Mass.  202;  Lebanon  v.  Olcott,  1  N.  H.  339;  Battler  v. 
Braintree,  14  Vermont,  348. 

But  it  was  urged  by  appellee's  counsel  that  here  the  statute 
did  provide  for  the  means  of  enforcing  payment,  because  the 
village  of  Hyde  Park  is  incorporated  under  the  general  incor- 
poration act  of  1872,  for  cities  and  villages,  and  under  Art.  9 
of  that  act,  the  village  was  required  to  provide  in  the  ordi- 
nance for  the  improvement,  whether  it  should  be  made  by 
special  assessment  or  by  special  taxation  of  contiguous  prop- 
erty, or  general  taxation,  or  both:  E.  S.  1874,  p.  232;  that 
the  ordinance  here  prescribing  that  it  should  be  by  special  as- 
sessment, that  remedy  was  exclusive.  In  City  of  Chicago  v. 
Shepard,  8  Bradwell,  610,  we  held  that  it  was  the  established 
rule  that  such  remedy  was  exclusive,  and  amounted  to  an 
implied  prohibition  of  any  other,  so  long  as  that  prescribed 
was  adhered  to. 

But  an  examination  of  the  statute  shows  that  the  power  to 
carry  that  remedy  into  effect  and  the  duty  of  doing  so  is  con- 
fided to,  and  imposed  upon,  the  trustees  of  the  village,  the 
property  owner  having  no  power  or  duty  in  the  premises. 
It  was  said  in  argument,  that  the  appellant  could  have  en- 
forced the  performance  of  such  duty  by  mandamus.  It  is 
averred  in  the  declaration,  that  it  was  the  duty  of  the  village  to 
proceed  and  collect  the  moneys,  but  that  it  neglected  and 
refused  so  to  do;  so  that  a  violation  of  legal  duty  is  not  only 
admitted  by  the  demurrer,  but  urged  as  an  answer  to  the 
action. 
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In  Beveridge  v.  West  Park  Com'rs,  supra^  the  court  said: 
"  But  it  is  said,  plaintiff  in  error  could  have  resorted  to  man- 
damus to  compel  payment  This  is  an  admission  that  the 
commissioners  were  neglecting  a  plain  legal  duty,  as  that  writ 
lies  to  enforce  no  other.  Can  plaintiff  in  error  be  answered 
by  saying  we  were  acting  in  palpable  violation  of  our  duty, 
but  we  are  not  liable  to  make  compensation  for  the  wrong, 
because  you  did  not  resort  to  legal  proceedings  to  compel  us 
to  discharge  a  plain  duty?  Surely  that  can  be  no  answer  to 
the  claim  of  plaintiff  in  error." 

Suppose  it  be  conceded,  for  the  sake  of  the  argument,  that 
the  legal  effect  of  the  village  taking  possession  of  appellant's 
property,  with  his  consent,  was  not  to  give  the  latter  a  vested 
right  in  the  compensation,  and  make  it  immediately  due  and 
payable,  but  it  was  to  make  it  due  and  payable  only  after  a 
reasonable  time,  on  the  part  of  the  village,  to  raise  the 
amount  by  means  of  a  special  assessment;  would  not  the  law, 
in  such  case,  imply  a  duty  or  undertaking,  on  the  part  of  the 
village,  to  use  dhe  diligence  to  collect  the  means  in  such 
manner?  Most  clearly  it  would.  If  that  be  so,  then  must  it 
not  follow  according  to  the  analogies  of  the  law  in  other  cases, 
that,  if  the  village  neglected  to  use  such  diligence,  and  failed 
to  collect  the  assessments  for  that  reason,  then  its  liability  to 
pay  the  judgment  would  become  absolute?  In  City  of  Chi- 
cago V.  The  People,  ex  rel.,  56  111.  333,  the  city  had  entered 
into  an  express  contract  to  pay  for  a  public  improvement 
when  certain  special  assessments  were  collected,  and  the  rule 
was  announced  that  "if  a  person  promise  to  pay  a  sum  of 
money,  token  he  shall  collect  his  demands  of  another,  then  if 
it  appear  that  he  had  no  demands,  or  if  he  have  and  fail  to 
use  diligence  to  collect  them,  in  either  case  the  promise  may 
be  enforced  as  absolute." 

In  Pierce  on  Railroads,  Ed.  of  1881,  p.  178,  we  find  this 
statement  of  the  law,  which  is  supported  by  numerous  cases 
in  the  notes:  "The  special  remedy  is  exclusive  as  to  both 
parties  where  each  may  resort  to  it.  If  either  may  be  the 
actor,  neither  can  complain  that  the  other  did  not  first  pro- 
ceed under  it    The  owner  can  not,  therefore,  maintain  an 


640  Appellate  Courts  of  Illinois. 

Keller  y.  Hansen. 

action  at  commoQ  law,  where  he  fails  to  resort  to  the  remedy 
provided  for  him  by  the  statute.  Bat  if  the  company  alone 
has  the  power,  or  is  nnder  a  special  obligation  to  carry  it  into 
effect,  and  is  in  defanit  for  not  having  done  so  within  a 
reasonable  time,  the  injnred  owner  is  not  deprived  of  his 
remedy  by  action." 

We  are  of  opinion  that  the  third  count  of  the  declaration 
contains  snfficient  to  const! tate  a  legal  liability,  on  the  part 
of  the  defendant,  to  the  plaintiff  below,  for  the  amonnt  of 
said  judgment  and  interest,  and  that  such  legal  liability  be- 
ing for  a  sum  certain,  the  action  of  debt  may  be  maintained 
upon  it  1  Chit  PI.  14:th  Am.  Ed.  108;  Blanchard  v.  Mays- 
ville,  etc..  Turnpike  Co.,  1  Dana,  86. 

The  judgment  of  the  court  below  will  therefore  be  re- 
versed and  the  cause  remanded,  with  directions  to  the  court 
below  to  sustain  the  demurrer  to  the  first  and  second  counts, 
and  overrule  it  to  the  third  count  of  the  declaration. 

Judgment  reversed. 


Mabtin  Kelleb 

T4      640  y 
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Hans  Christian  Hansen. 

WiTKESSKS,  ORBDiBiLiTT  OF — ^INSTRUCTION. — Where  the  conrt  instnicted 
the  jury  as  follows,  *'The  testimony  of  one  credible  witness  is  entitled  to  more 
weight  than  the  testimony  of  many  others,  if,  as  to  those  other  witnesses, 
the  jury  have  reason  to  believe  and  do  believe,  from  the  evidence  and  all  the 
facts  before  them,  that  such  other  witnesses  have  knowingly  and  willfully 
testified  falsely  and  untruthfully,  and  are  not  corroborated  by  other  credible 
witnesses  or  by  circumstances  proved  in  the  case,**  and  the  circumstances  of 
the  case  were  that  plaintiff  testified  in  his  own  behalf  in  direct  conflict  with 
the  testimony  of  defendant  and  many  witnesses  in  his  behalf.  Held,  that 
the  instruction  is  erroneous;  there  is  no  such  rule  of  law  as  that  embraced 
in  the  instruction.  It  is  also  erroneous  in  omitting  the  hypothesis  is  that 
the  *'  many  witnesses  "  had  so  falsely  testified  as  to  some  material  fact  or 
point  in  the  case. 

Errob  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthont,  Judge,  presiding.    Opinion  filed  April  24, 

1884. 
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Messrs.  Kubens,  McGaffey  &  Ambs,  for  plaintiff  in  error; 
as  to  instrnctioDs  to  jury  to  disregard  testimony,  cited  Evans 
V.  George,  80  111.  61;  Smith  v.  0.  &  W.  I.  R  R  Co.,  105  111. 
522. 

Mr.  Adolph  Lund,  for  defendant  in  error;  as  to  credibility 
of  witness,  cited  The  Santisima  Trinidad,  7  Wheaton,  338; 
Wallace  v.  The  State,  28  Ark.  534;  State  v.  Elkins,  63  Mo. 
159;  City  of  Chicago  v.  Smith,  48  111.  108;  Hiiber  v.  Zue- 
ber,  3  MacArthur,  484;  Reynolds  v.  Greenbaum,  80  111.  416. 

McAllister,  P.  J.  This  was  an  action  of  trespass  for  an 
assault  and  battery,  brought  by  Hansen  against  Keller.  The 
pleas  were  not  guilty  and  son  assault  demesne^  replication,  de 
inJ2iria.  On  the  trial  the  plaintiff  was  a  witness  in  his  own 
behalf.  Upon  the  issue  as  to  which  party  committed  the  first 
assault,  the  plaintiff  testified  positively  that  it  was  the  de- 
fendant On  the  other  hand,  the  defendant,  being  a  witness 
for  himself,  testified,  not  only  that  he  did  not  commit  the 
first  assault,  but  that  the  plaintiff  did,  by  striking  him  on  the 
hand  and  head  before  he  offered  any  violence  to  the  plaintiff; 
and  he  also  gave  a  detailed  account  of  the  circumstances 
attending  the  disturbance.  The  defendant  was  corroborated 
by  the  testimony  of  two  witnesses,  who  were  not  participators 
rn,  but  spectators  of  the  whole  affair,  and  in  part,  circum- 
stantially, by  two  other  witnesses.  The  facts  as  to  which  the 
testimony  was  conflicting  were  material.  The  court  gave,  for 
plaintiff,  this  instruction:  "The  court  instructs  the  jury, 
that  the  testimony  of  one  credible  witness  is  entitled  to  more 
weight  than  the  testimony  of  many  others,  if,  as  to  those  other 
witnesses,  the  jury  have  reason  to  believe  and  do  believe  from 
the  evidence  and  all  the  facts  before  them,  that  such  other 
witnesses  have  knowingly  and  willfully  testified  falsely  and 
untruthfully,  and  are  not  corroborated  by  other  credible  wit- 
nesses, or  by  circumstances  proved  in  the  case." 

The  trial  resulted  in  a  verdict  and  judgment  for  plaintiff, 
for  five  thousand  dollars,  and  the  defendant  brings  the  case 
here  on  error. 

It  was  said  in  argument,  by  plaintiff's  counsel,  that  the 

Vol.  xnr.  41 
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above  instraction  embraces  merely  abstract  propositions  of 
law,  and  if  they  prove  incorrect,  the  judgment  should  not,  for 
that  reason,  be  reversed,  because  the  giving  the  instruction 
could  not  have  been  prejudicial  to  the  defendant  below. 
There  is  the  form  of  abstractedness,  so  far  as  respects  the  first 
two  paragraphs  of  the  instruction,  but  it  then  becomes  con- 
crete, 60  that  the  whole  is  linked  to  the  case,  and  as,  we  think, 
with  a  strong  likelihood  of  misleading  the  jury  to  the  preju- 
dice of  the  defendant  below,  because  it  assumes  that  somebody 
was  a  witness  in  the  case  who  was  invested  with  all  the  char- 
acteristics of  a  credible  witness,  irrespective  of  what  he  may 
have  testified  to,  his  appearance  as  to  honesty  and  ability,  the 
consistency  of  his  testimony  with  facts  and  circumstances  tes- 
tified to  by  other  witnesses,  or  its  conformity  with  experience. 
It  assumes  that  the  testimony  of  that  one  credible  witness 
stands  opposed  by  the  testimony  of  many  other  witnesses. 
The  circumstances  of  the  trial  show  that  the  plaintiff  below 
occupied  just  that  position;  that  his  testimony  was  in  direct 
conflict  with  that  of  many  other  witnesses  as  to  material 
points  in  the  case  that  those  many  other  witnesses  were  the 
defendant  and  the  witnesses  on  his  behalf.  Now  what  could 
be  more  natural,  under  the  circumstances,  than  for  the  jury 
to  suppose  that  the  court  intended,  by  this  instruction,  to 
designate  the  plaintiff  and  characterize  him  as  the  one  credi- 
ble witness,  and  to  designate  the  defendant  and  the  witnesses 
on  his  behalf  as  the  many  others?  Tlie  court  below,  there- 
fore, instructed  the  jury  as  to  the  weight  of  evidence.  There 
is  no  such  rule  of  law  as  that  embraced  in  the  instruction. 

However  the  proposition  might  be  as  matter  of  fact,  there 
being  no  such  rule  of  law,  the  instruction  should  not  have 
been  given.  Chittenden  v.  Evans,  41  111.  251;  Olmer  v.  The 
People,  76  111.  149. 

The  tests  by  which  the  direct  testimony  of  witnesses  should 
be  weighed  by  the  jury,  are  given  by  one  of  the  most  philo- 
sophical of  writers  upon  the  law  of  evidence,  as  follows: 
"  The  credit  due  the  testimony  of  witnesser.  depends  upon, 
first,  their  honesty;  secondly,  their  ability;  thirdly,  their 
number 8y  and  the  consistency  of  their  testimony;  fourthly, 
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the  conformity  of  their  testimony  with  experience;  and  fifthly, 
the  coincidence  of  their  testimony  with  collateral  circum- 
stances." 1  Starkie,  544.  By  the  instruction  in  question 
these  tests  are  all  ignored,  substantially,  if  not  literally..  If 
is  also  bad,  because  it  omits  the  hypothesis  that  the  many  wit- 
nesses "  had  so  falsely  testified  as  to  some  material  fact  oi 
point  in  the  case."  Swan  v.  The  People,  98  111.  610,  and  casee 
there  cited. 

Superadded  to  all  these  objections,  we  can  find  in  the  rec- 
ord no  basis  in  fact  for  submitting  to  the  jury  at  all  the  ques- 
tion whether  the  defendant  and  his  witnesses  had  knowingly 
and  willfully  testified  falsely  and  untruthfully.  All  the  testi- 
mony in  opposition  is  merely  that  of  the  plaintiff,  partially 
corroborated  by  one  other  witness,  hj  the  process  of  such 
an  instruction,  as  novel  as  it  is  subtle,  a  plaintiff,  with  noth- 
ing more  to  back  him  than  the  ordinarily  good  character  of 
which  the  law  presumes  every  person  possessed  until  the  con- 
trary is  shown,  could  nullify  the  testimony  of  a  score  of  wit- 
nesses testifying  in  direct  opposition  to  him.  though  each  was 
possessed  of  a  like  good  character. 

Other  points  have  been  urged,  but  which,  as  presented  by 
the  record,  we  do  not  deem  well  taken;  but,  for  the  error  in 
giving  the  above  instruction,  the  judgment  will  be  reversed 
and  cause  remanded. 

Judgment  reversed. 


A.  M.  Brainarb 

V. 

Albert  J,  Norton. 

Computation  op  timb— Whkh  last  day  is  Sunday.— Where  a  judg* 
ment  was  rendered  Dec.  18. 1882,  and  the  appeal  bond  was  filed  Jan.  8, 
1883.  Held,  that  Jan.  7th  beins:  Sunday,  the  bond  was  properly  filed  Jan. 
8th,  according  to  the  statutory  rule  of  computation:  R.  S.  Ch.  131,  §  1, 
clause  11. 
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Appeax  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  H.  Baknum,  Judge,  presiding.  Opinion  filed  Maj 
20,  1S84. 

Mr.  E.  W.  Adkinson,  for  appellant;  cited  R  S.,  Ch.  131, 
§  1,  clause  11;  Koan  v.  Eohreu,  72  111.  582. 

Mr.  Albert  J.  Noeton,  for  appellee. 

McAllisteb,  p.  J.  Appellee  Norton,  on  the  18th  day  of 
December,  1882,  obtained  judgment  in  justice's  court,  against 
appellant  Brainard,  for  eighty  dollars  and  fifty  cents  with 
costs.  For  the  purpose  of  taking  an  appeal  to  the  Circuit 
Court  of  Cook  county,  in  the  said  cause,  Brainard  entered 
into  bond  with  surety,  as  required  by  the  statute,  and  on  the 
8th  day  of  January,  1883,  filed  the  same  with,  and  had  it  ap- 
proved by,  the  clerk  of  the  said  court.  On  the  9th  of  July, 
1883,  the  transcript  of  the  justice  was  filed  in  that  court,  and 
on  the  2l6t  of  September,  1883,  on  motion  of  appellee  Norton, 
the  court  dismissed  the  appeal. 

It  appears  from  the  bill  of  exceptions,  that  the  7th  day  of 
January  aforesaid  was  Sunday,  and  that  the  court  dismissed 
said  appeal  upon  the  ground,  that  the  filing  the  bond  on  the 
8th  of  January  was  one  day  too  late.  Whether  or  not  that 
was  so  is  the  only  question  presented  by  this  appeal. 

The  statute  authorizing  appeals  requires  that  bond  in  such 
case  shall  be  filed  within  twenty  days  from  the  rendition  of 
the  judgment  from  which  the  appeal  is  to  be  taken.  §§  62 
and  64,  p.  647,  K.  S.  1874. 

But  the  eleventh  clause  of  §  1,  Chap.  131,  entitled  "Con- 
struction of  Statutes"  (R  S.  1874,  p.  1011),  is  as  follows: 
"  Eleventh.  The  time  within  which  any  act  provided  by  law 
is  to  be  done,  shall  be  computed  by  excluding  the  first  day 
and  including  the  last,  unless  the  last  day  is  Sunday,  and  then 
it  also  shall  be  excluded." 

The  statute  first  above  referred  to  provides  for  the  filing 
the  appeal  bond,  and  the  time  within  which  it  is  to  be  done, 
viz.,  twenty  days  from  the  rendering  of  the  judgment.  The 
act  of  filing  the  appeal  bond  is  certainly  an  act  provided  by 
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law  to  be  done  within  a  specified  time.  We  are  unable  to 
perceive  any  reason  why  the  above  statutory  rule  of  computa- 
tion does  not  apply,  and  applying  it,  the  7th  day  of  January 
being  Sunday,  the  bond  was  properly  filed  on  Monday  the  8th. 
The  judgment  below  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Mabel  L.  Derby 

V. 

Abraham  H.  Derby. 

Husband  and  wife — Divorcb— Domicile  op  wipe.—A  wife,  after  the 
commission  by  her  husband  of  an  offense  or  Injury  which  entitles  her  to  a 
divorce,  is  under  no  further  legal  obligations  to  make  his  residence  or  domi- 
cile hers,  but  is,  for  all  the  purposes  of  seeking  redress  under  the  statute  in 
relation  to  divorce,  at  liberty  to  acquire  or  establish  for  herself  a  residence 
or  domicile  separate  from  his,  and  if  such  residence  has  in  it  the  proper  ele- 
ment of  permanence,  and  is  acquired  in  good  faith,  it  is  sufficient  to  au- 
thorize a  decree  of  divorce,  although  the  residence  and  domicile  of  the  hus- 
band may  be  in  another  and  a  foreign  jurisdiction. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Henby  M.  Shepabd,  Judge,  presiding.  Opinion  filed  May 
20,  1884. 

Mr.  E.  R  Bliss  and  Mr.  Ctbus  Bbntley  Jr.,  for  appellant; 
as  to  legal  significance  of  term  '*  residence,''  cited  Supervisors 
V.  Davenport,  40  111.  197;  Town  of  Freeport  v.  Supervisors, 
41  111.  495;  Smith  v.  The  People,  44  111.  16;  Way  v.  Way, 
64  111.  406, 

A  wife,  for  the  purposes  of  a  divorce  suit  at  least,  may  es- 
tablish a  separate  residence  or  domicile:  Turner  v.  Turner, 
44  Ala.  R.  437;  Tolen  v.  Tolen,  2  Blackford  (Ind.),  407; 
Jenness  v.  Jenness,  24  Ind.  355;  Khyms  v.  Rhyms,  7  Bash 
(Ky.),  316;  Harding  v.  Allen,  9  Greenleaf  (Me.),  140;  Good- 
win v.  Goodwin,  45  Me.  377;  Harteau  v.  Harteau,  14  Pick. 
181;  Garner  v.  Garner,  56  Md.  127;  Wright  v.  Wright,  24 
Mich.  180;  Pate  v.  Pate,  6  Mo.  App.  49;  Frary  v.  Frary,  10 


I  14    045 
'l06s    S5 


646  Appellate  Courts  op  Illinois. 

Derby  v.  Derby. 

N.  H.  61;  Payson  v.  Payson,  34  N*.  H.  618;  Hopkins  v. 
Hopkins,  35  N.  H.  474;  Yates  v.  Yates,  13  N.  J.  Eq.  280; 
Johnson  v.  Johnson,  4  Paige  (N.  Y.),  459;  Irby  v.  Wilson,  1 
Dev.  &  Bat.  Eq.  (K  C.)  568;  Schonwald  v.  Schonwald,  2 
Jones  Eq.  (N.  C.)  367;  Colvin  v.  Eeed,  5  Smith  (Pa.),  375; 
Ditson  V.  Ditson,  4  R  I.  87;  Fickle  v.  Fickle,  5  Yerg.  (Tenn.) 
203;  Schreck  v.  Shreck,  32  Texas,  618;  Hnckaby  v.  Hnckaby, 
35  Texas,  620;  Hnbbell  v.  Hnbbell,  3  Wis.  662;  Gleason  v. 
Gleason,  4  Wis.  64;  Phillips  v.  Phillips,  22  Wis.  256;  Shafer 
V.  Bnshnell,  24  Wis.  372;  Craven  v.  Craven,  27  Wis.  418; 
Dutcher  v.  Dutcher,  39  Wis.  651;  Cheever  v.  Wilson,  9  Wall. 
(U.  S.)  108. 

Bailey,  J.  This  snit  was  brought  by  Mabel  L.  Derby 
against  Abraham  H.  Derby,  in  the  Superior  Court  of  Cook 
county,  on  the  8th  day  of  November,  1883,  for  a  divorce  on 
the  ground  of  desertion.  At  the  hearing,  which  was  ex  parte, 
it  appeared  from  the  evidence,  that  the  parties  were  married 
in  the  State  of  New  York,  on  the  17th  day  of  March,  1869, 
and  lived  and  cohabited  together  in  that  State  from  the  time 
of  their  marriage  until  some  time  in  September,  1879,  when 
the  defendant,  willfully  and  without  any  reasonable  cause, 
deserted  and  abandoned  the  complainant  and  went  to  another 
part  of  the  State  of  New  York  to  live,  and  subsequently  to 
the  State  of  Pennsylvania,  where  he  has  ever  since  resided; 
that  he  never  resided  or  had  his  domicile  in  Illinois;  that  his 
desertion  and  abandonment  of  the  plaintiff  had  continued 
from  September,  1879,  up  to  the  date  of  the  hearing;  that  in 
August,  1882,  which  was  more  than  one  year  prior  to  the  com- 
mencement of  the  suit,  the  complainant  removed  to  Illinois, 
with  the  intention  of  remaining  permanently  in  this  State, 
bringing  with  her  a  little  daughter,  the  fruit  of  her  marriage 
with  the  defendant;  that  she  first  went  to  the  county  of  De 
Kalb,  and  after  remaining  there  with  friends  for  about  six 
weeks,  came  to  the  city  of  Chicago  and  engaged  in  the  busi- 
ness of  dressmaking,  and  has  lived  in  Chicago  ever  since. 
These  facts  appearing,  the  court  below  held  that  they  were 
insufficient  to  authorize  the  granting  of  a  decree  of  divorce, 
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and  dismissed  the  bill  at  complainant's  costs,  for  want  of  ja- 
risdiction. 

Under  our  statute  in  relation  to  divorce,  where  the  offense 
or  injury  complained  of  is  not  committed  within  this  State, 
or  while  one  or  both  the  parties  resides  within  this  State,  it 
must  appear,  before  a  divorce  can  be  granted,  that  the  com- 
plainant has  "  resided  in  the  State  one  whole  year  next  before 
filing  his  or  her  bill."  In  this  case  the  evidence  sufficiently 
establishes  the  actual  and  honafde  residence  of  the  complain- 
ant in  Illinois,  for  the  full  period  required  by  the  statute, 
provided  she  was  capable  in  law  of  acquiring  such  residence. 
The  court  below  seems  to  have  been  of  the  opinion  that  the 
defendant  being  a  non-resident,  the  legal  residence  of  the 
complainant  necessarily  followed  that  of  her  husband,  and 
consequently,  that  slie  had  not  established,  and  so  long  as  her 
husband  continued  to  reside  elsewhere,  was  incapable  of  es- 
tablishing such  residence  here  as  would  give  the  court  juris- 
diction. In  accordance  with  this  view  the  relief  prayed  for 
was  denied,  and  the  correctness  of  this  ruling  is  the  only 
question  presented  by  this  appeal. 

It  is  a  familiar  and  well  recognized  rule  of  law,  that  mar- 
riage creates  a  unity  of  the  parties  which  gives  them  one 
domicile,  and  as  the  husband  has  the  authority  to  determine 
where  that  domicile  shall  be,  the  wife's  domicile  as  a  conse- 
quence follows  that  of  her  husband.  This  rule,  though  arti- 
ficial and  founded  upon  the  theoretic  identity  of  the  persons 
and  interests  of  the  husband  and  wife,  is  doubtless  of  the 
highest  importance  to  society,  in  that  upon  it  rests  to  a  great 
degree  the  unity  and  integrity  of  families  and  homes.  But 
while  it  should  therefore  be  jealously  adhered  to  and  enforced 
wherever  it  properly  applies,  we  are  fully  authorized  by  both 
reason  and  authority  in  applying  to  it  the  maxim  that  where 
the  reason  of  the  rule  ceases,  the  rule  itself  ceases. 

Whenever  the  law  permits  the  wife  to  bring  suit  against 
her  husband  for  a  divorce,  it  ceases  to  regard  the  theoretic  or 
ideal  unity  of  their  persons  and  interests,  but  recognizes  the 
wife  as  having  a  separate  existence  and  separate  interests  and 
rights,  and  accords  to  her  the  remedies  appropriate  to  the 
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Bituation  in  which  ehe  is  thus  placed.  As  BAid  in  Colvin  v. 
Beed,  55  Penn.  St.  375,  "  The  unity  of  person  created  by  the 
marriage  is  a  legal  tiction,  to  be  followed  for  all  nseful  pur- 
poses, and  not  to  be  used  to  destroy  the  rights  of  either,  or 
contrary  to  the  principles  of  natural  justice,  in  proceedings, 
which,  from  their  nature,  make  them  opposite  parties.  It 
required  their  mutual  consent  to  establish  the  relation  from 
which  that  unity  arises,  and  the  same  law  of  right  demands 
them  to  be  vieiwed  in  their  separate  natural  condition  when 
either  proceeds  against  the  other  to  destroy  this  relation.  It 
is  the  necessary  effect  of  their  being  opposite  parties  to  the 
same  proceeding.  Upon  the  dissolution  of  the  marriage, 
therefore,  each  has  a  right  to  be  heard  as  a  natural  person." 

Some  decisions  are  to  be  found  in  this  country  which  hold 
that,  after  the  offense  for  which  a  decree  for  divorce  is  sought 
has  been  committed,  the  wife  can  not  acquire  a  new  domicile 
for  the  purposes  of  a  divorce,  but  it  will  be  found  on  exami- 
nation that  most  decisions  of  this  character  turn  largely  if  not 
wholly  upon  the  peculiar  provisions  of  local  statutes.  The 
weight  of  authority,  however,  is,  we  believe,  greatly  the  other 
way.  In  Cheever  v.  Wilson,  9  Wallace,  108,  the  validity  of 
a  decree  of  divorce  obtained  in  the  State  of  Indiana  was 
directly  in  issue.  There  the  complainant,  the  wife,  after  the 
commission  of  the  offenses  for  which  she  sought  a  divorce, 
went  from  the  District  of  Columbia,  where  she  had  been  domi- 
ciled with  her  husband,  to  the  State  of  Indiana,  and  after- 
ward filed  her  bill  charging  desertion  and  cruelty,  her  hus- 
band never  having  been  domiciled  in  that  State.  The  court, 
in  affirming  the  validity  of  the  divorce,  say:  "It  is  fnsisted 
that  Cheever  never  resided  in  Indiana;  that  the  domicile  of 
the  husband  is  the  wife's,  and  she  can  not  have  a  different 
one  from  his.  The  converse  of  the  latter  proposition  is  so 
well  settled  that  it  would  be  idle  to  discuss  it  The  rule  is, 
that  she  may  acquire  a  separate  domicile  whenever  it  is  neces- 
sary or  proper  that  she  should  do  so.  The  right  springs  from 
the  necessity  for  its  existence,  and  endures  as  long  as  the 
necessity  continues.  The  proceeding  for  a  divorce  may  be 
instituted  where  the  wife  has  her  domicile.     The  place  of 
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marriage,  of  the  offense,  and  the  domicile  of  the  husband  are 
of  no  consequence." 

The  doctrine  has*been  recognized  in  Wisconsin  in  a  series 
of  decisions,  that  for  the  purpose  of  bringing  a  suit  for  a 
divorce,  the  wife  may  acquire  a  residence  separate  from  her 
husband,  and  that,  from  the  necessity  of  the  case,  this  rule  is 
essential  to  make  effectual  her  rii^ht  to  maintain  such  an 
action.  Craven  v.  Craven,  27  Wis.  418;  Sliafer  v.  Bush- 
nel,  24  Id.  372;  Phillips  v.  Phillips,  22  Id.  256;  Hubbell  v. 
Hubbell,  3  Id.  662;  Mauley  v.  Mauley,  3  Pin.  390. 

In  Moffatt  V.  Moffatt,  5  Cal.  281,  it  is  held  that  the  deser- 
tion of  a  wife  bv  her  husband  entitles  her  to  her  own  domi- 
cile. 

Tolen  V.  Tolen,  2  Blackf.  407,  was  a  case  identical  in  all 
its  essential  features  with  the  one  at  bar.  The  statute  of 
Indiana  in  relation  to  divorce  provided  "  that  all  persons  who 
shall  have  resided  in  the  State  one  year  shall  be  entitled  to 
the  benefit  of  the  act."  The  parties  were  married  in  Ken- 
tucky, an<i  while  domiciled  there  the  husband  deserted  his 
wife  and  some  years  afterward  she  removed  to  Indiana  and 
became  a  resident  of  that  State.  Subsequently,  her  husband 
never  having  resided  in  Indiana,  she  brought  her  suit  for  a 
divorce,  and  it  was  held  that  under  the  statute  the  court  had 
jurisdiction  of  the  suit.  This  decision  was  approved  and  rc- 
aflSrined  in  Jenness  v.  Jenness,  24  Ind.  355. 

Hartean  v.  Harteau,  14  Pick.  181,  was  a  libel  for  a  divorce 
for  desertion  of  the  wife  by  the  husband  while  the  parties 
were  domiciled  in  New  York,  the  husband  at  the  time  the 
libel  was  filed  still  retaining  his  domicile  in  that  State.  The 
divorce  was  denied  on  other  grounds,  but  the  jurisdiction  of 
the  court  was  sustained.  In  the  opinion,  of  the  court,  which 
was  pronounced  by  Chief  Justice  Shaw,  in  discussing  the 
applicability  of  the  maxim  that  the  domicile  of  the  wife 
follows  that  of  the  husband,  it  is  said:  "If  is  probably  a 
juster  view,  to  consider  that  the  maxim  is  founded  upon  the 
theoretic  identity  of  person  and  of  interest  between  husband 
and  wife  as  established  by  law,  and  the  presumption  that, 
from  the  nature  of  the  relation,  the  home  of  the  one  is  that 
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of  the  other  and  intended  to  promote,  strengthen  and  secure 
their  interests  in  this  relation,  as  it  ordinarily  exists,  where 
union  and  harmony  prevail.  But  the  laMr  will  recognize  a 
wife  as  having  a  separate  existence  and  separate  interests  and 
separate  rights  in  those  cases  where  the  express  object  of  all 
proceedings  is  to  show  that  the  relation  itself  ought  to  be  dis- 
solved, or  so  modified  as  to  establish  separate  interests,  and 
especially  a  separate  domicile  and  home,  bed  and  board  being 
put — a  part  for  the  whole — as  expressive  of  the  idea  of  home. 
Otherwise  the  parties  in  this  respect  would  stand  upon  very 
unequal  grounds,  it  being  in  the  power  of  the  husband  to 
change  his  domicile  at  will,  but  not  that  of  the  wife." 

The  same  doctrine  is  held  or  incidentally  recognized  in  the 
decisions  of  most  of  the  States,  and  we  have  failed  to  find  any 
well  considered  case  based  upon  a  statute  similar  in  its  pro- 
visions to  ours,  where  a  different  view  has  been  taken.  Most 
of  the  decisions  bearing  upon  the  question  will  be  found  col- 
lected in  the  notes  to  the  ninth  chapter  of  Mr.  Bishop's  Trea- 
tise on  Marriage  and  Divorce,  and  that  learned  author  in 
his  text  lays  down  the  rule  as  follows:  "When  the  law  author- 
izes a  suit  between  a  husband  and  wife  for  divorce  and  makes 
the  jurisdiction  over  it  depend,  among  other  things,  on  dom- 
icile, there  is  an  irresistible  implication  that,  if  she  needs  a 
separate  domicile  to  give  effect  to  her  rights,  or  if  his  case  re- 
quires  her  to  have  one  to  make  his  effectual,  the  law  has  con* 
ferred  it  on  her."  And  again,  "If  a  husband  commits  an  of- 
fense entitling  the  wife  to  a  divorce,  she  not  only  is  discharged 
thereby  immediately,  and  without  judicial  sentence,  from  her 
duty  to  dwell  with  him,  but  she  must  abandon  him,  or  the  co- 
habitation will  be  condonation,  barring  her  of  the  remedy. 
In  other  words,  she  must  establish  a  domicile  of  her  own,  sep- 
arate from  his,  though  it  may  or  not  be  in  the  same  judicial 
locality  with  his.  Then  the  law  which  required  this  of  her 
can  not  turn  round  and  say  it  is  not  hers.  Moreover,  the  rea- 
son for  making  his  domicile  hers  has  ceased."  Bishop  on  Mar. 
and  Div.,  §§  125,  126. 

We  find  no  decision  in  this  State  in  any  way  conflicting 
with  the  rule  as  above  stated.    Eeference  is  made  to  the  case 
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of  Ashbaugh  v.  Ashbangh,  17  111.  476,  as  holding  a  different 
doctrine.  There  the  parties  were  married  in  Canada,  and  af- 
ter befng  domiciled  there  for  some  years,  the  defendant,  the 
husband,  deserted  his  wife  and  came  to  this  State.  After  he 
had  resided  here  about  three  years,  she  came  and  filed  her 
bill  against  him  here,  alleging  such  desertion.  The  question 
thus  presented  was  not  whether  tlie  complainant  was  capable 
in  law  of  acquiring  a  residence  or  domicile  of  her  own  apart 
from  her  husband,  but  merely  whether  she  was  entitled  to 
avail  herself  of  the  legal  fiction  which  made  his  domicile 
hers.  The  court  quote  the  maxim  that  in  contemplation  of 
law  the  husband  and  wife  are  one  person,  and  that  her  resi- 
dence follows  his,  but  having  done  so,  expressly  waive  a  decis- 
ion of  the  question  whether  that  maxim  is  applicable  to  the 
case,  or  whether  aottial  residence  is  not  required  by  the  stat- 
ute, and  place  the^decision  of  the  case  upon  another  and  man- 
ifestly tenable  ground,  viz.,  that  the  defendant  having  resided, 
for  more  than  two  years  in  this  State  after  deserting  his  wife 
the  offense  or  injury  complained  of  might  be  regarded  as  hav- 
ing been  committed  in  this  State,  and  while  one  of  the  par- 
ties was  residing  here,  thus  basing  the  jurisdiction  of  the 
sourt  upon  an  entirely  different  provision  of  the  statute. 

In  Davis  v.  Davis,  30  111.  180,  the  husband,  a  resident  of 
Montgomery  county,  was  guilty  of  extreme  and  repeated 
cruelty  toward  his  wife,  in  consequence  of  which  she  left 
him  and  went  to  her  father's  house  in  Madison  county,  and 
afterward  brought  suit  in  Montgomery  county  for  a  divorce. 
The  report  of  the  case  fails  to  show  how  long  the  complain- 
ant had  lived  apart  from  her  husband,  or  whether  she  went  to 
Madison  county  with  the  intention  of  residing  and  making 
her  home  there.  It  was  held  that  the  Circuit  Court  of  Mont- 
gomery county  had  jurisdiction  of  the  suit,  on  the  principle 
that  the  domicile  of  the  husband  was  the  domicile  of  the  wife; 
but  the  question  whether  she  might  not  have  acquired  another 
domicile  so  as  to  give  the  court  of  her  separate  domicile  juris- 
diction, did  not  arise. 

Another  case  cited  in  support  of  the  decision  of  the  court 
below  is  Kennedy  v.  Kennedy,  87  111.  260.    There,  after  the 
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parties  had  lived  together  for  years  npon  a  certain  homestead, 
the  husband,  with  the  view  of  moving  into  and  occupying  a 
new  home,  sold  and  conveyed  said  homestead,  his  wife  con- 
senting to  and  joining  him  in  the  conveyance;  but  when 
he  moved  to  his  new  home,  she  refused  to  go  with  him, 
and  remained  at  the  old  homestead  with  her  brother,  to 
whom  it  had  been  conveyed.  After  the  lapse  of  two 
years,  the  husband  brought  suit  for  a  divorce,  alleging 
desertion,  and  the  defense  set  up  and  relied  upon  by  the 
defendant  in  her  answer  was,  that  he  had  deserted  her  in 
removing  to  his  new  home.  The  court  held  that  the  resi- 
dence of  the  wife  followed  that  of  her  husband;  that  it  was 
her  duty  to  go  with  him,  and  that  her  refusal  to  do  so  con- 
stituted desertion  on  her  part.  It  seems  too  plain  for  argu- 
ment that  the  questions  involved  in  that  case  are  utterly 
foreign  from  those  arising  here.  The  maxim  that  the  domi- 
cile of  the  husband  is  the  domicile  of  the  wife  was  involved, 
and  applied  only  by  way  of  determining  whether,  in  that 
case,  the  husband  should  be  deemed  to  have  deserted  the  wife, 
or  the  wife  the  husband;  but  the  question  whether,  in  case  of 
desertion  by  the  husband,  the  wife  may  not  acquire  a  separate 
residence  or  domicile,  neither  arose  nor  was  in  any  manner 
considered. 

No  other  decisions  of  our  Supreme  Court  are  cited  in  sup- 
port of  the  decree  in  this  case,  and  none,  we  think,  can  be 
found  having  any  tendency  to  support  it.  It  seems  entirely 
clear  to  us,  both  in  the  light  of  reason  and  of  authority,  that 
a  wife,  after  the  commission  by  her  husband  of  an  offense  or 
injury  which  entitles  her  to  a  divorce,  is  under  no  further 
legal  obligation  to  make  his  residence  or  domicile  hers,  but 
is,  for  all  the  purposes  of  seeking  redress  under  the  statute  in 
relation  to  divorce,  at  liberty  to  acquire  or  establish  for  her- 
self a  residence  or  domicile  separate  from  his;  and  that  if  such 
residence  has  in  it  the  proper  element  of  permanence  and  is 
acquired  in  good  faith,  it  is  sufficient  to  authorize  a  decree  of 
divorce,  although  the  residence  and  domicile  of  the  husband 
may  be  in  another  and  a  foreign  jurisdiction.  It  follows  that 
the  decree  of  the  court  below  is  erroneous  and  must  be  re- 
versed. 
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So  far  as  our  observation  has  gone,  it  has  been  the  uniform 
practice  of  the  circuit  courts  of  the  State  for  many  years,  to 
assume*  jurisdiction  and  pronounce  decrees  of  divorce  upon 
cases  similar  to  the  one  before  us,  and  upon  the  faith  of  such 
decrees,  relations  and  rights  of  the  utmost  delicacy  and  im- 
portance have  been  acquired.  Even  if  we  regarded  the  ques- 
tion a  doubtful  one,  which  we  do  not,  we  should  hesitate  long 
before  giving  our  assent  to  a  rule,  the  effect  of  which  would 
be  to  render  all  such  decrees  void,  and  involve  the  parties 
thereto  in  the  very  serious  consequences  which  would  be  the 
natural  and  necessary  result.  If  it  is  conceived  tliat  the  law, 
as  it  stands,  furnishes  too  great  facility  for  divorces,  the  rem- 
edy is  with  the  legislature  and  not  with  the  courts. 

The  decree  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Decree  reversed. 


EosA  Lazovert 

V. 

Morris  Lazovert, 


This  case  presentins:  the  same  question  as  the  preceding,  is  reversed  for 
!ihe  reasons  given  in  Derby  v.  Derby,  ante. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sbnbt  M.  Shepabd,  Judge,  presiding.  Opinion  filed  May 
20,  1884. 

B.  F.  Shaffneb,  for  appellant. 

Bailey,  J.  This  was  a  bill  for  a  divorce  on  the  ground  of 
extreme  and  repeated  cruelty.  It  appears  that  the  parties 
were  married  in  the  city  of  New  York,  and  that  after  their 
marriage  and  while  they  were  living  in  New  York,  the  de- 
fendant was  guilty  of  various  acts  of  cruelty  toward  his  wife 
as  charged  in  the  bill.  Shortly  afterward  he  deserted  and 
abandoned  her  and  went  first  to  Montreal,  Canada,  and  on 
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being  traced  to  that  place  by  the  complainant  and  her  father, 
he  absconded  altogether  and  has  not  since  been  heard  from. 
More  than  one  year  prior  to  the  filing  of  her  bill,  the  com- 
plainant, together  with  her  father  and  his  family,  removed  to 
this  State  and  estiiblished  their  residence  in  the  city  of  Chi- 
cago, the  father  going  into  business  here  and  the  complainant 
living  with  him  in  his  family.  It  does  not  appear  that  the 
defendant  ever  resided  or  had  his  domicile  in  this  State.  These 
facts  appearing,  the  court  below  lield  that  in  contemplation 
of  law,  the  complainant's  residence  followed  that  of  the  de- 
fendant, and  that  she  accordingly  had  acquired  no  sach  resi- 
dence in  this  State  as,  under  the  statute,  would  give  the  court 
jurisdiction  to  grant  the  relief  prayed  for  in  the  bill.  In  ac- 
cordance with  this  view,  the  court  entered  a  decree  dismiss- 
ing the  bill  at  the  complainant's  costs,  and  from  that  decree 
the  complainant  has  appealed  to  this  court. 

In  the  case  of  Derby  v.  Derby;  in  which  the  opinion  is 
filed  simultaneously  with  this,  we  have  fully  considered  and 
decided  the  same  question  presented  by  this  record,  and  have 
there  held  that  the  decision  of  the  court  below  dismissing  the 
bill  for  want  of  jurisdiction  was  erroneous.  For  the  reasons 
there  given,  the  decree  in  this  case  will  be  dismissed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Decree  reversed. 
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ACCOMMODATION  PAPER.— See  Banks, 

ACCOUNTS. 
Geneiially. 

1.  Liquidation  of  account — Statements, — Where  an  acconnt  con- 
sisted of  a  number  of  items  of  both  debits  and  credits,  running  through 
several  months,  and  statements  of  the  amount  of  material  delivered  as 
per  contract  to  defendants  were  furnished  defendants  by  plaintiffs  at  in- 
tervals, while  the  contract  was  being  performed,  and  such  statements 
were  retained  by  the  defendants  without  objection,  but  in  none  of  the 
statements  were  any  payments  credited.  Heldj  that  the  fact  that  de- 
fendants made  no  objection  to  the  several  statements  is  perhaps  evi- 
dence of  an  implied  admission  of  their  correctness;  but  this  only 
furnishes  proof  of  the  items  composing  the  debit  side  of  the  account, 
and  has  no  tendency  to  show  a  '4iquidation  of  the  entire  account  and 
ascertainment  of  the  balance.     Thomlinson  et  al,  v.  Earnshaiv  et  al.j 

2.  Master* 8  report — Evidence  as  to  paymetit  of  check, — Where  the 
books  of  a  bank,  supported  by  the  testimony  of  its  officers,  showed  that 
a  note  was  paid  at  a  certain  time,  and  appellee  did  not  claim  to  pay  any 
part  of  it,  while  appellant  testified  under  oath  that  he  paid  it  all.  He'd^ 
that  the  master  in  stating  the  account  between  appellant  and  appellee 
should  have  allowed  appellant  the  face  of  the  note,  less  the  discount,  on 
the  day  it  was  given.    Coopers.  McNeill  et  ah,  408 

Interest  on. 

8.  Accounts  of  partners — Interest, — ^The  general  rule  is  that  in  the 
absence  of  any  agreement  to  that  effect,  the  accounts  of  partners  with 
the  firm  do  not  draw  any  interest.  But  in  this  case,  in  view  of  the  fact 
that  appellant,  after  a  delay  of  so  many  years,  has  failed  to  come  to  a 
settlement  with  appellee,  and  that  he  now  comes  into  a  court  of  equity 
seeking  affirmative  relief,  he  ought  to  be  required  to  do  equity,  which 
is  to  pay  interest  at  six  per  cent,  on  all  balances  found  due  from  him  to 
appellee'from  time  to  time,  and  that  appellee  do  likewise.  Cooper  v. 
McNeill  et  al,,  408 

4.  Interest  on  accounts, — In  the  absence  of  any  agreement  to  pay  a 
higher  rate,  six  per  cent,  is  all  that  can  be  allowed  for  money  found 
due  on  an  account  stated,  or  upon  money  paid  to  or  for  another  at  his 
request.    Cooper  v.  McNiell  et  al.,  403 

5.  Interest,  when  due  on  accounts, — Under  our  statute,  interest  is 

(655) 
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ACCOUNTS. 
Intebsst  on.    Continued. 
recoverable  on  money  due  on  the  settlement  of  aocoonts  from  the  day  of 
liquidating  accounts  between  the  parties  and  ascertaining  the  balance. 
Thomliwton  et  al,  v.  Eanishaw  et  af.,  593 

ACTIONS. 
Gbnbrallt. 

1.  Actions  ex  contractu — Joint  recovery. — Li  an  action  ex  contractu 
againqt  several  defendants,  the  plaintiff  must  recover  against  all  the 
defendants  or  none,  except  where  a  defense  is  interposed  personal  to  the 
party  making  it — as  infancy,  coverture,  lunacy,  bankruptcy,  and  the 
like.    Aten  et  al.  v.  Brown  et  al.,  451 

2.  Bailment — Trover. — Appellant  offered  to  sell  certain  grain  to  one 
W.,  agent  of  appellee,  but  failing  to  agree  as  to  the  price,  a  contract  of 
storage  was  made  and  W.,  at  the  time  of  delivery,  instead  of  storing  all 
the  grain,  had  the  larger  part  mixed  with  appellee's  grain  and  shipped 
to  appellee,  and  the  balance,  on  appellee's  order,  shipped  elsewhere.  A 
sale  of  ihe  grain  had  not  taken  place,  as  the  right  of  election  was  never 
exercised  by  W.  Held,  that  an  action  of  trover  will  He  against 
appellee,  and  as  there  was  an  actual  conversion  of  the  property  by  the 
bailee,  no  demand  is  necessary  before  bringing  suit.  Haddix  v.  Einst- 
man,  443 

3.  Construction  of  ioords  **  when  a  cause  of  action  has  arisen y"** 
etc. — Under  the  decision  of  the  Supreme  Court,  the  words  '*when  a 
cause  of  action  has  arisen/'  as  they  occur  in  the  Statute  of  Limita- 
tions (Section  20)  should  be  construed  as  meaning  when  jurisdiction 
exists  in  the  courts  of  a  State  to  adjudicate  between  the  parties  upon 
the  particular  cause  of  action  if  properly  invoked,  or  in  other  words, 
when  the  plaintiff  has  the  right  to  sue  the  defendant  in  the  courts  of  the 
State  upon  the  particular  cause  of  action,  without  regard  to  the  place 
where  the  cause  of  action  had  its  origin.    Humphrey,  etc.,  v.  Cole,    56 

4.  Failure  to  prove  cause  of  action, — Where  a  plaintiff  fails  to  prove 
his  cause  of  action,  and  sudi  failure  is  not  the  result  of  erroneous  rulings 
of  the  court,  all  other  alleged  errors  are  immaterial.  Clifford  v. 
Drake,  75 

5.  Malicious  prosecution. — ^An  action  for  malicious  prosecution  can 
not  be  maintained  unless  the  iHX)ceedings  complained  of  are  terminated. 
Poppers  V.  Miller,  87 

6.  Set-off— Principal  and  sureties. — ^While  it  is  a  general  rule  that 
demands  can  not  be  set  off  unless  they  are  mutual  and  between  the 
parties  to  the  action,  that  is,  that  a  joint  debt  can  not  be  set  off  against 
a  separate  debt  n  )r  a  separate  debt  against  a  joint  debt,  yet  an  excep- 
tion is  made  in  an  action  against  the  principal  and  his  sureties,  when  a 
claim  of  the  principal  debtor  against  the  plaintiff  may  be  set  off. 
Hayes  et  al.  v.  Cooper,  490 

7.  Inhere  agent  or  principal  may  bring  suit. — In  cases  where  either 
the  principal  or  agent  may  bring  action,  the  former,  by  giving  notice  to 
the  other  contracting  party,  puts  an  end  to  the  agent's  right  of  action 
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efxcept  where  the  agent  has  a  lien  apoa  the  subject-matter  of  the  action 
eqnal  to  the  claim  of  the  principal.     Warder  et  al.  v.  White,  50 

8.  Willful  or  corrupt  act  not  necessary  to  render  party  liable, — In 
trover  the  innocent  purchaser  of  stolen  goods  becomes  responsible  for 
tiieir  value  to  the  real  owner.  It  needs  no  willful  or  corrupt  act  to  ren- 
der a  party  liable  in  this  form  of  action.    Haddi<c  v.  Einstman^       443 

As  to  action  on  official  bond. — See  Bonds. 
Upon  jttdgmbnt  in  condemnation  proceeding. 

9.  Action  of  debt — Judgment  in  condemnation  proceeding. — An  ac- 
tion of  debt  brought  by  appellant  against  appellee,  a  village,  ba»ed 
upon  a  judgment  rendered  in  December,  1873,  in  favor  of  the  form'^r 
against  the  latter,  in  a  proceeding  upon  the  petition  of  the  village,  un- 
der an  ordinance  ordering  the  opening  of  a  certain  street  and  the  con- 
demnation of  land  for  that  purpose,  a  portion  of  which  was  appellant*s, 
the  ordinance  providing  that  the  expense  of  said  improvement  be  paid 
wholly  by  means  of  a  special  assessment.  The  third  count  in  the  dec- 
laration set  out  the  ordinance,  the  cond'^mnation  proceedings  there- 
nsder  and  said  judgment,  alleged  the  taking  possession,  with  the  con-> 
sent  of  the  owner,  after  said  judgment,  and  the  refusal  of  appellee, 
after  demand,  to  pay  the  same,  and  the  neglect  and  refusal  at  all 
times,  to  raise  the  amount  by  any  of  the  means  provided  by  the  charter 
of  said  village,  and  the  abandonment  of  all  efforts  to  do  so.  A  demur- 
rer was  sustained  to  this  count.  Held,  that  the  count  in  question  con- 
tains sufficient  to  constitute  a  legal  liability  on  the  part  of  appellee  to 
appellant  for  the  amount  of  said  judgment  and  interest,  and  that  such 
liability  being  for  a  sum  certain,  the  action  of  debt  may  be  maintained 
upon  it.     Corufith  v.  Village  of  Hyde  Park,  635 

10.  Remedy, — ^The  special  remedy  is  exclusive  as  to  both  parties 
where  each  may  resort  to  it.  If  either  may  be  the  actor,  neither  can 
complain  that  the  other  did  not  first  proceed  under  it.  The  owner  can 
not,  therefore,  maintain  an  action  at  common  law,  where  he  fails  to  re- 
sort to  the  remedy  provided  for  him  by  the  statute.  But  if  the  other 
party  alone  has  the  power,  or  is  under  special  obligation  to  carry  it  into 
effect,  and  is  in  default  for  not  having  done  so  within  a  reasonable  time, 
the  injured  owner  is  not  deprived  of  his  remedy  by  action.  Corwith  v. 
Village  of  Hyde  Park,  635 

ADMINISTRATOR. 

LlABILITT  OF. 

1.  Administrator  depositing  funds  of  estate  in  his  individual  name, 
— Where  an  administrator,  without  any  authority  from  the  court,  de- 
posited the  funds  of  the  intestate's  estate  in  a  bank  outside  of  the  State, 
and  the  money  was  deposited  in  his  individaal  name,  but  he  informed 
the  teller  of  the  bank  at  the  time  of  the  deposit  that  it  belonged  to  the 
estate,  and  it  was  not  mingled  with  funds  of  his  own,  but  with  other 
trust  funds  also  in  his  custody,  and  the  bank  failed.  Held,  that  the  ad- 
ministrator was  personally  liable  for  the  loss;  that  taking  the  money 

Vou  XIY.     42 
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ADMINISTRATOR. 
Liability  of.    Continued, 
outside  of  the  State  was  an  unlawful  act;  and  the  fact  that  it  was  dis- 
cretionary with  the  court,  if  an  application  for  such  order  had  been 
made,  to  allow  it  to  be  deposited  outside  of  the  State,  can  not  have  any 
bearin^r  on  the  liability.    Hancard  et  al.  t.  Robinson,  etc.,  560 

2.  Funds  deposited  in  individual  name, — Wnere  an  administrator 
deposits  in  his  own  individual  name,  funds  of  the  estate  in  a  bank  which 
fails  while  holding  such  deposit,  the  loss  is  his  own  and  not  that  of  the 
estate;  and  this  though  he  had  no  other  funds  in  such  bank,  and  in- 
formed its  officers  at  the  time  of  making  the  deposit  that  the  funds  were 
held  by  him  in  trust.    Harw.trd  et  al.  v.  Robinson,  etc.,  560 

3.  Gift  to  administrator  by  creditors. — Where  some  of  the  larger 
creditors  of  an  estate,  thinking  that  the  administrator  had  acted  in  good 
faith,  even  if  unadvisedly,  in  depositing  the  money  of  the  estate  and 
losing  it,  and  regarding  the  loss  as  a  hardship,  made  the  administrator 
a  personal  gift  of  eight  per  cent,  of  their  claims  against  the  estate,  their 
object  being  to  divide  the  loss  with  him  to  that  extent.  Held,  that  the 
heirs  and  distributees  of  the  estate  could] not. claim  the  money  thus 
given.    Hartoard  et  al,  v.  Robinson,  etc.,  560 

4.  Taxing  administrator  with  interest, — The  court  is  of  opinion  that 
the  administrator  should  not  be  t^xed  with  interest  on  the  moneys  in  his 
hands,  as  it  is  manifest  from  the  evidence,  it  was  not  reasonably  possi- 
ble the  administrator  could  have  made  final  settlement  of  the  estate  in 
two  years.    Harward  et  al.  v.  Robinson^  etc,f  560 

ADMISSIONS.— See  Evidence. 

AGENCY. 
Genbkally. 

1.  Instruments  under  seal.^^ka  agent  can  execute  a  sealed  instru- 
ment for  and  on  behalf  of  his  principal  only  when  his  authority  so  to  do 
is  in  writing  and  under  seal.    Beidler  et  aU  v.  Fish^  29 

2.  Negotiable  instrument  —  Ambiguity — Parol  evidence. — Where 
there  is  an  ambiguity  on  the  face  of  an  instrument  which  purporU  to  be 
executed  in  some  representative  capacity,  rendering  it  doubtful  whether 
the  person  signing  means  to  bind  himself,  or  only  to  bind  a  corporation 
or  body  of  which  he  is  the  authorized  agent,  parol  evidence  is  admissi- 
ble as  between  the  parties  to  prove  extrinsic  circumstances  by  which  the 
respective  liability  of  the  principal  or  agent  may  be  determined,  espe- 
cially in'cases  where  the  intention  to  bind  the  one  or  the  other  wa^s  known 
to  the  person  accepting  the  instrument  at  the  time  of  acceptance.  Zia 
Salle  Nat.  Bk,  v.  Tolu  Rock  and  Rye  Co.^  141 

3.  Payment  to  principal  of  money  wrongfully  obtained  by  agent — 
Consequences. — If  an  employe  collects  from  a  county  1 1,000  of  money 
due  his  employers  which  he  fails  to  account  for  to  them,  and  for  which 
he  is  owing  them,  and  by  wrongfully  assuming  to  act  as  their  agent 
borrows  money  from  a  third  party,  and  a  portion  of  such  money  so  ob- 
tained is  paid  to  his  employers  in  satisfaction  of  the  county  indebted- 
ness, and  is  received  and  applied  by  them  on  the  supposition  that  it 
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came  from  the  county  and  was  their  money,  as  between  the  employe 
and  his  employers,  the  money  belong  to  the  employers,  and  they  have 
a  right  to  retain  it;  and  the  fact  that  the  employers  sabseqaently  learn 
that  their  employe,  wrongfully  assuming  to  act  as  their  agent,  had  in 
fact  borrowed  the  money  of  a  third  party,  would  not  make  it  their  duty 
to  refund  the  money  to  such  party  under  penalty  of  being  deemed  in  law 
to  have  ratified  the  unauthorized  act  of  their  employe  so  as  to  become 
liable  for  the  entire  loan.    Pope  et  al,  y.  LowitZf  96 

4.  Principal  unknoum — Obligation- — Where  defendants  had  no  ac- 
quaintance with,  or  knowledge  of,  the  principal,  a  real  estate  broker, 
and  they  employed  his  agent  to  make  a  purchase  for  them,  making  a 
special  contract  with  the  agent  as  to  services  BJid  compensation.  Held, 
that  inasmuch  as  the  defendants,  when  they  discovered  that  the  plaint- 
iff was  the  principal,  could  have  held  him  responsible  upon  the  contract 
which  they  made  with  his  agent,  the  law  would  raise  a  reciprocal  obli- 
gation on  their  part  to  respond  to  the  principal  on  the  same  contract, 
subject  to  any  equities  arising  in  their  favor  before  the  discovery.  War- 
der et  al.  V.  White,  50 

5.  Right  of  principal  to  sue, — In  cases  where  either  the  principal 
or  agent  may  bring  action,  the  former,  by  giving  notice  to  the  other 
contracting  party,  puts  an  end  to  the  agent's  right  of  action,  except 
where  the  agent  has  a  lien  upon  the  subject-matter  of  the  action  equal 
to  the  claim  of  the  principal.     Warder  et  ah  v.  White,  50 

As  to  admissions  of  agent — See  Evidence. 

As  to  notice  to  agent. — See  Notice. 

As  to  wife  acting  as  agent  of  husband, — See  Husband  and  Wipe. 

ALLEGATIONS  AND  PROOFS.— See  Pleading. 

AMENDMENTS. 
Generally. 

1.  Amendment  of  hill  of  exceptions. — When  once  a  bill  of  exceptions 
becomes  a  part  of  the  records  of  the  court,  the  only  way  in  which  it  can 
be  amended  is  by  an  order  made  in  open  court,  after  notice  to  the  par- 
ties in  interest.    Myers  v.  Antrim,  437 

2.  Motion  to  continue  cause. — Where  a  motion  was  made  to  continue 
a  cause  to  make  application  to  the  court  below  to  amend  the  bill  of  ex- 
ceptions by  adding  the  seal  of  the  judge,  and  by  incorporating  matter 
which  had  been  inadvertently  omitted.  Held,  that  the  motion  comes 
too  late,  as  the  defects  in  the  record  of  the  court  below  were  apparent 
ever  since  it  was  certified  to  by  the  clerk,  and  it  was  the  duty  of  appel- 
lant's counsel,  if  he  had  desired  to  have  the  record  amended,  to  have 
made  his  motion  before  the  cause  had  been  submitted.  Purvis  v.  Stan- 
difer,  435 

3.  Replevin — Affidavit — Amendment. — Where  an  affidavit  in  an  ac- 
tion of  replevin  was  made  by  A  as  agent  of  appellant,  and  a  motion  to 
quash  the  writ  of  replevin  was  entered  by  appellee,  because  the  affi- 
davit wasjinsufficient,  not  containing  the  statutory  requirements  that  the 
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property  in  qaestion  was  not  held  by  virtae  of  any  writ  of  replevin 
against  the  plaintiff,  and  a  cross-motion  was  made  for  leave  to  file  an 
amended  affidavit  which  was  granted,  and  such  amended  affidavit  was 
sworn  to  by  B  as  agent  of  appellant.  Held,  that  the  right  to  amend 
was  undeniable,  and  it  was  immaterial  whether  the  amended  affidavit 
was  made  by  the  same  agent  making  the  original  affidavit  or  not.  Col- 
horn  et  ah  V.  Barton,  449 
4.  What  necessary  to  state. — ^In  making  amendments,  the  court 
must  of  necessity  find  in  what  particulars  the  bill  of  exceptions  fails  to 
correctly  state  the  facts  as  they  transpired  on  the  trial  of  the  cause,  and 
when  a  correction  is  ordered,  the  record  should  clearly  state  the  amend- 
ment intended.  Where  the  order  found  no  facts  to  justify  an  amend- 
ment, nor  did  it  indicate  what  amendment  was  made  or  intended  by 
the  court  should  be  made.  Held,  that  it  did  not  justify  the  judge  in 
amending  the  bill  of  exceptions  according  to  his  recollection  of  what 
transpired  on  the  hearing  of  the  cause  at  the  trial  term.  Myers  v. 
Antrimf  437 

APPEALS. 
Generally. 

L  Dismissing  appeal, — A  circuit  court  has  no  jurisdiction  to  dismiss 
an  api)eal  without  the  consent  of  the  appellant,  in  the  absence  of  a  trans- 
cript from  the  justice.  Such  jurisdiction  is  not  acquired  by  ruling  the 
appellant  to  file  the  transcript  within  a  certain  time,  so  as  to  authorize 
the  court  to  dismiss  the  appeal  for  non-compliance  with  such  rule. 
Andrews  v.  Esher,  67 

2.  Filing  appeal  bond. — Where  a  judgment  was  rendered  Dec.  18, 
1882,  and  the  appeal  bond  was  filed  Jan.  8,  1883.  Heldj  that  Jan.  7th, 
being  Sunday,  the  bond  was  properly  filed  Jan.  8th,  according  to  the 
statutory  rule  of  computation:  R.  S.  Ch.  131,  §  1,  clause  11.  Brainard 
y.  Norton,  643 

3.  Validity  of  statute  involved. — Where  the  validity  of  a  statute  is 
involved,  the  appeal  must  go  directly  to  the  Supreme  Court.  TF.  St.  L. 
&  P.  By.  Co.  V.  Stephens,  507;  I.  C.  R.  R.  Co.  v.  Willenhorg  et  al.,    508 

ATTACHMENT. 

GBKERAIiLY. 

1.  Proof  as  to  fraud. — ^The  averment  in  an  affidavit  of  a  fraudulent 
conveyance  by  the  debtor,  as  a  basis  for  the  writ  of  attachment,  is  com- 
petent to  prove  the  issue  of  fraud  upon  the  trial  against  the  officer  for 
taking  the  property.    Balohradsky  v.  Carlisle  et  al,,  289 

ATTORNEY  AND  CLIENT. 
Authority  op  attorney. 

1.  Attorney  of  record. — ^In  the  absence  of  notice  that  the  authority 
of  an  attorney,  appearing  as  such  upon  the  record  of  the  cause,  is  lim- 
ited, the  presumption  that  he  possesses  all  the  general  powers  of  an 
attorney,  implied  by  the  law  from  the  relation  he  sustains  to  the  cause 
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in  oonrt,  as  appearing  from  the  record,  is  conclusive  in  favor  of  the  party 
relying  upon  such  evidence  of  the  extent  of  his  authority.    Cameron  v. 
Stratton,  270 

2.  Attorney  not  of  record. — When  an  attorney  is  only  called  upon 
to  perform  some  specific  service  and  does  not  identify  himself  with  the 
record  of  the  cause,  and  does  only  the  particular  work  which  he  was  re- 
tained to  perform,  his  implied  authority  to  bind  his  client  would  be  lim- 
ited to  the  proper  conduct  of  the  specific  work  intrusted  to  him,  and  a 
party  dealing  with  such  attorney  outside  of  the  particular  service  in 
which  he  is  engaged,  does  so  at  the  peril  of  being  able  to  show  express 
authority  for  the  act  done  by  him.    Cameron  v.  Stratton,  270 

3.  Ratification, — Where  an  attorney,  not  of  record,  who  had  been  hired 
to  do  some  specific  work  in  a  case,  had  stepped  outside  of  his  authority 
and  collected  the  amount  of  the  judgment  and  costs  and  absconded,  the 
fact  that  the  party  hiring  him,  being  informed  that  he  had  collected 
such  money,  went  to  him  to  obtain  it,  could  not  be  considered  as  a  ratifi- 
cation of  such  attorney's  act  in  receiving  it.    Cameron  v.  Stratton,  270 

Fees. 

4.  Attorney'' s  fee, — Under  section  48,  chapter  114,  of  the  statute,  the 
attorney's  fee  may  be  recovered  in  the  suit  for  damages  for  the  stock 
killed,  and  the  fee  in  such  cases  is  not  special  legislation  and  is  not  in 
violation  of  the  statute.     W.  St.  L.  dh  P,  By,  Co.  v.  Lavieux,  469 

5.  Statutory  right. — A  declaration  consisted  of  one  count  in  which 
appellant  was  charged  with  killing  a  colt  on  account  of  actual  negligence 
in  running  a  train,  and  again,  statutory  negligence  in  not  fencing  the 
road.  There  was  evidence  tending  to  show  the  appellant  guilty  of 
actual  negligence  aside  from  the  question  of  fencing.  The  court  in- 
structed the  jury  that  appellee  had  a  right  to  recover  for  attorney's  fees 
in  any  case  of  the  right  to  recover  for  the  killing  of  the  colt.  Held^  that 
such  instruction  was  improper.  Recovery  of  attorney  *s  fees  is  purely  a 
statutory  right.  Attorney's  fees  could  only  be  recovered  if  the  loss  of 
the  colt  was  chargeable  to  the  statutory  negligence  in  not  fencing;  but  if 
the  loss  was  chargeable  to  common  law  negligence,  only  the  value  of  the 
stock  could  be  recovered,  and  not  attorney's  fees  in  addition.  C,  M.  <jt 
St.  P.  -R.  R.  Co.  V.  Phillips,  265 

6.  When  allowable. — The  attorney's  fee  is  allowable  only  where  the 
railroad  company  has  failed  to  comply  with  the  requirements  of  the 
statute,  and  such  failure  must  appear  from  evidence  in  the  record.  W, 
St.  L.  dt  P.  Ry.  Co.  V.  LavieuXy  469 

As  to  State's  attorney's  fees. See  State's  Attorney. 

BANKS. 

Generally. 

1.  Accommodation  paper — Where  appellant  did  not  give  a  certain 
note  to  a  bank  as  mere  accommodation  to  the  bank  without  any  consid- 
eration, but  gave  it  for  the  accommodation  of  the  cashier,  who  desired 
to  deal  with  the  bank  upon  the  credit  of  the  note.    Held,  that  the 
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Generally.  Continued. 
money  or  creel  iL  obtained  by  the  cashier  of  the  bank  wap  a  good  consid- 
eration aB  against  appellant,  who  signed  for  the  benefit  of  the  cashier, 
and  appellnnt  can  not  claim  as  against  appellee,  the  bank,  that  the 
note  was  accommodiibion  paper,  and  therefore  void.  De  Land  v.  Dixon 
Nat.  Bk„  219 

2.  Banking — Loan  by  discount. — Where  a  note  was  indorsed  in 
blank  by  the  payee  and  before  maturity  delivered  for  yalae  to  the  ap- 
pellant bank  through  itb  cashier.  Held^  that  the  fair  and  reasonable 
presumption  from  the  fact  that  the  note  was  taken  in  the  '*  usual  coarse 
of  business  **  of  a  national  bank  would  be  that  it  was  discounted;  that 
although  in  form  and  in  common  parlance  it  was  a  purchase  of  the  note, 
yet  in  substance  it  was  a  loan  by  way  of  discount  made  by  the  bank  to 
the  payee,  and  the  relation  of  debtor  and  creditor  as  between  them  was 
created.    First  Nat.  Bk.  of  Greenville  y,  Sherburne,  566 

8.  Construction  of  statute — Purchase  by  discount. — In  the  absence 
of  Federal  or  binding  authority  as  to  the  construction  to  be  given  Sec- 
tion 5136,  U.  S.  R.  S.,  the  court  places  its  decision  upon  higher  ground, 
and  is  of  opinion  that  a  purchase  may  be  made  by  way  of  discount 
equally  as  well  as  a  loan  may  be  made  by  way  of  discount.  First  Nat. 
Bk.  of  Greenville  v.  Sherburne^  566 

4.  Discount,  fneaning  of — Discount  means  ex  vi  termini,  a  deduction 
or  drawback  made  upon  advances  or  loans  of  money,  upon  negotiable 
paper  or  oth^  r  evidences  of  debt  payable  at  a  future  day,  which  are 
transferred  to  the  bank.    Fi  rst  Nat,  Bk,  of  Greenville  v.  Sherburne, 

566 

5.  Notice  to  bank — Knowledge  of  president. — Where  a  note,  befor  • 
matuiity,  was  taken  by  the  cashier  cf  a  national  bank  in  th  nsuaJ 
course  of  busine  s,  and  he  had  no  notice  or  knowledge  of  the  contra  t  of 
warranty  in  regard  to  the  machine  sold  or  of  any  failure  of  the  consid- 
eration of  the  note,  and  there  was  a  like  lack  of  notice  or  knowledge  on 
the  pai  t  of  all  the  directors  and  officers  of  the  bank  except  the  presi- 
dtnt,  who,  being  a  mutual  friend  of  the  payee  and  appellee,  wrote  both 
the  note  and  the  contract  of  warranty,  and  also  knew,  &^  such  friend, 
prior  to  the  transfer  <  f  the  note,  that  appellee  claimed  the  machine  had 
failed  to  work  as  ^^  arranted  and  had  demanded  a  return  of  the  note,  but 
he  never  informed  any  of  the  directors  or  ofScers  of  the  bank  of  these  facts 
and  did  not  know  the  bank  had  taken  the  note  in  question  until  two  or 
three  months  after  it  had  been  assigned,  and  the  board  of  directors  did 
not  appear  to  have  deBned  the  dut  es  of  the  several  officers  as  authorized 
by  the  National  Bank  Act  Held,  that  the  knowledge  of  the  president 
was  not  notice  to  the  bank  and  the  plea  of  failure  of  consideration  no 
defense;  that  if  the  notice  in  this  case  had  been  to  either  the  cashier  or 
the  board  of  directors,  it  would  have  been  notice  to  the  bank.  First 
Nat.  Bk.  of  Greenville  v.  Sherburne,  665 

BENEFICIARY  IN  INSURANCE  POLICY.-See  Insurakob. 
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bill  of  exceptions. 

Generally. 

1.  Article  not  set  out  in  bill  of  exceptions. — Where  an  alleged  libel- 
ous article  is  not  set  out  in  the  bill  of  exceptions  it  is  impossible  for  this 
court  to  pass  upon  the  question  whether  the  plaintiff  was  prejudiced  by 
the  action  of  the  court  below  in  excluding  such  article.  Clifford  v. 
Drake,  75 

As  to  amendment  of  hill  of  exceptions, — See  Amendments. 

BILL  OF  SALE. 
Generally. 

1.  Who  may  question  validity, — Only  those  who  are  creditors  at  the 
time  of  the  execution  of  a  bill  of  sale  can  question  its  validity.  Such 
transactions  are  only  void  as  to  prior  and  not  aa  to  subsequent  creditors. 
Ives  V.  Hulce,  889 

BONDS. 
Official  bond. 

1.  Action  against  sureties. — In  an  action  against  sureties  of  a  super- 
visor for  an  alleged  breach  of  his  official  bond,  the  declaration  averred 
that  the  money  sued  for  came  into  the  hands  of  the  supervisor  during 
his  term  of  office,  next  preceding  that  for  which  the  bond  in  suit  was 
given;  that  the  same  had  never  been  disposed  of  by  any  order  of  the 
town,  but  became  in  his  hand  a  part  of  the  general  fund,  there  having 
been  no  loss  or  ii^jury  proved  according  to  the  statute.  Held,  that  a 
positive  averment  in  the  declaration  that  the  money  was  in  the  prinoi- 
paPs  hands  at  the  expiration  of  the  term  during  which  it  was  received, 
or  that  he  charged  himself  with  it  in  an  accounting  with  the  town 
authorities,  would  seem  to  be  necessary  to  render  the  sureties  upon  the 
new  bond  responsible.     Chreen  v.  The  People  et  ah,  364 

2.  Supervisor  failing  to  pay  over — Demand. — In  an  action  against 
the  sureties  of  a  supervisor  for  a  breach  of  his  official  bond  in  failing  to 
pay  over  moneys  collected  which  he  was  bound  to  keep  for  the  use  of 
the  town,  the  more  fact  that  the  supervisor  died  without  paying  over 
the  money  would  not  of  itself  constitute  a  breach  of  the  condition  of  th3 
bond.  If  the  supervisor  had  the  money  in  his  hands  at  the  time  of  his 
death,  the  only  proper  person  to  demand  it  of  his  representatives  would 
be  his  duly  qualified  successor;  and  until  such  demand  had  been  made 
or  an  improper  use  of  the  money  shown,  there  would  be  no  breach 
of  the  condition  of  the  bond.    Green  v.  The  People  et  al.,  864 

BROKERS. 
Generally. 

1 .  Commissions. — A  broker,  before  he  is  entitled  to  commissions,  must 
furnish  a  purchaser  who  is  ready,  willing  and  able  to  complete  the  pur- 
chase on  the  terms  proposed.    Sieners  v.  Griffin  et  al.,  63 

2.  Commissions. — The  broker  must  be  instrumental  in  introducing 
the  buyer  and  seller  to  each  other.  Merely  being  instrumental  in  put- 
ting the  purchaser  on  the  track  of  the  property  does  not  amount  to  fur- 
nishing a  purchaser  to  the  vendor.    Sievers  v.  Griffin  et  aZ.,  63 
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3.  Commissions  of  broker. — Appellant  agfreed  that  if  appellee  woulcl 
find  a  purchaser  and  sell  appellant *b  farm  to  him,  appellee  might  hare 
all  he  could  get  for  it  over  and  above  $10,317.50.  Appellee  found  one 
E.,  who  offered  $10,500  for  the  farm  with  immediate  possession.  This 
offer  was  refused  by  appelle3  and  appr^llant  also  refused  to  give  inuno- 
diate  possession.  Appellee  moved  away  and  all  negotiations  for  a  sale 
ceased.    Six  months  later  K.,  while  looking  at  other  property  in  the 

• 

neighborhood,  met  appellant,  negotiations  were  renewed  and  a  sale 
made  at  $10,700,  the  farm  then  being  worth  $400  more  than  previously 
by  reason  of  improvements  made.  Held,  that  under  these  circum- 
stances, appellant  was  fully  justified  in  treating  all  negotiations  for  a 
sale  by  appellee  as  abandoned,  and  in  making  sale  himself  either  to  K. 
or  any  one  else  who  would  purchase;  that. such  an  offer  as  was  made 
by  appellant  to  appellee  could  be  terminated  at  will,  at  any  time  before 
it  was  acted  upon.    Lipe  v.  Lxidewick,  372 

4.  Principal  unknown — Obligation, — Where  defendants  had  no  ac- 
quaintance with,  or  knowledge  of,  the  principal,  a  real  estate  broker, 
and  they  employed  his  agent  to  make  a  purchase  for  them,  making  a 
special  contract  with  the  agent  as  to  services  and  compensation.  Held^ 
that  inasmuch  as  the  defendants,  when  they  discovered  that  the  plaint- 
iff was  the  principal,  could  have  held  him  responsible  upon  the  con- 
tract which  they  made  with  his  agent,  the  law  would  raise  a  recipi-ocal 
obligation  on  their  part  to  respond  to  the  principal  on  the  Rame  contract, 
subject  to  any  equities  arising  in  their  favor  before  the  discovery. 
Warder  et  al,  v.  White,  50 

BURDEN  OF  PROOF. 
Generally. 

1.  Estoppel  by  Judgment, — ^The  law  casts  the  onus  of  establishing 
an  estoppel  by  judgment  upon  him  who  invokes  it.  Althrop  v.  Beck- 
unth,  628 

2.  Want  of  probable  cause. — The  burden  of  proof  is  upon  the 
plaintiff  to  sustain  his  allegation  of  want  of  probable  cause  by  a  dear 
preponderance  of  the  evidence.    McFarland  v.  Washburn,  369 

CANCELLATION  OP  LEASE.— See  Leabb. 

CHANCERY. 
Gbnbballt. 

1.  Equity  jurisdiction — Liability  of  heirs  and  devisees, — A  bill  in 
chancery  seeking  to  make  the  heirs  at  law  and  devisees  personally  lia- 
ble by  virtue  of  section  12,  chapter  59,  R.  S.  Held,  that  courts  of 
equity  do  not  have  jurisdiction  in  this  class  of  cases.  The  remedy  pro- 
vided by  the  statute  is  purely  a  legal  one;  the  heirs  at  law  and  devisees 
being  entitled  to  all  the  benefits  of  a  jury  trial  as  to  the  validity  of  the 
claim  against  their  ancestor,  as  to  whether  or  not  the  sam^^  is  barred  by 
the  Statute  of  Limitations  and  as  to  the  value  of  the  lauds  descended 
to  them.    Schopper  et  al,  v.  HUdebrandt,  etc.,  353 
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2.  Error  in  re-instating  cause, — Where  orders  re-instating  a  cause 
were  entered  in  vacation  and  term  time,  after  the  term  had  p.sp.ed  at 
which  the  cause  had  been  dismissed  for  want  of  prosecution,  and  de- 
fendant in  error,  after  the  cause  was  re-instated  in  term  time,  without 
any  objection  to  such  action  of  the  court,  applied  for  and  obtained  leave  to 
withdraw  his  answer,  theretofore  filed,  and  interposed  a  demurrer,  which 
the  court  sustained.  Held,  that  defendant  in  error,  having  treated  the 
cause  as  still  pending  in  the  court  below,  can  not  now  be  heard  in  this 
court  to  urge  an  affirmance  of  the  decree  dismissing  the  bill,  upon  sus- 
taining the  demurrer,  upon  the  ground  that  the  cause  was  improperly 
re-instated.    Orvis  v.  Cole,  283 

.3.  Injunction  restraining  collection  of  judgment  at  law. — Where 
the  company  after  complainant's  subscription  and  before  judgment,  by 
its  own  voluntary  and  wrongful  act  became  and  ever  since  was  unable 
to  deliver  to  complainant  the  bonds  and  stock  so  subscribed  for,  having 
hypothecated  tiiem,  complainant  would  be  entitled  in  equity  to  an  in- 
junction restraining  conditionally  the  collection  of  such  *judgm3nt  at 
law.    Ennor  v.  G.  dt  S.  W,  R.  R.  Co,  et  al.,  327 

4.  Irregularity  in  filing  supplemental  bill, — If  there  was  any  irreg- 
ularity in  this  case  in  filing  the  supplemental  bill  and  the  amendment 
to  the  original  bill,  without  leave  of  court,  had  in  term  time,  advantcige 
of  it  could  not  be  taken  by  demurrer,  but  a  motion  should  have  been  en- 
tered to  strike  it  from  the  files.  This  not  being  done,  when  the  cause 
was  re-instated  such  supplement  and  amendment  became  a  part  of  the 
record,  the  same  as  though  the  cause  had  not  been  out  of  court.  Orvis 
V.  Cole,  283 

5.  Trustee  of  express  power, — Where  it  was  admitted  by  the  bill, 
that  complainant,  as  the  holder  of  a  portion  of  a  mortgage  debt  pur- 
chased of  the  mortgagee,  was  entitled  to  the  benefit  of  the  mortgage 
security,  and  to  share  in  the  proceeds  of  the  mortgage  sale,  and,  after 
deducting  the  costs  and  expenses  of  sale  and  such  disbursements  as  the 
mortgdgee  had  made  under  the  stipulations  in  the  mortgage,  the  resi- 
due of  said  proceeds  constituted  a  fund  in  the  hands  of  the  mortgagee 
to  be  applied  by  it  to  the  payment  of  the  mortgage  debL  Ileldt  that 
complainant  has  a  right  to  recover  against  the  mortgagee  a  money  de- 
cree for  his  distributive  share  of  the  net  proceeds;  that  the  mortgagee, 
in  executing  the  power  of  sale  and  in  receiving  and  distributing  the 
proceeds  of  the  mortgage  security,  was  the  trustee  of  an  express  power, 
and  especially  was  this  the  case  atlter  it  had  transferred  to  an  assignee 
a  portion  of  the  mortgage  debt.  Hubbard  v.  U.  S,  Mortgage  Co,  et 
al,,  40 

Parties  defendant. 

6.  Foreclosure  suit. — It  is  a  general  rule  that  adverse  claimants  can 
not  be  made  parties  to  a  foreclosure  suit  for  the  purpose  of  litigating 
their  titles.  The  only  proper  parties  are  the  mortgagor  and  mortgagee, 
and  those  who  have  acquired  any  interests  from  them  subsequent  to  the 
mortgage.     Whittemore  v.  Shiell  et  al,,  414 
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7.  Foreclosure  suit, — Where  complainant  was  the  owner  of  a  lar^ 
part  of  certain  premises  and  a  deed  of  such  premises,  absolute  on  its 
face,  was  made  by  her  and  her  h:^sband  to  defendant,  but  this  convey- 
ance was  a  m^rtf^rage  and  was  so  treated  by  defendant  in  his  bill  to  fore- 
close, and  complainant  was  not  made  a  party  to  such  foredoeare  pro- 
ceedings, she  could  not  be  affected  by  any  decree  rendered  in  said  cause. 
Her  equity  of  redemption  would  still  subsist,  and  if  she  oftered  to  pay 
defendant  the  amount  of  the  mort^ifage  debt,  which  he  refused  to  re- 
ceive, she  would  be  entitled  to  the  interposition  of  a  court  of  equity. 
Orvia  v.  Cole,  283 

8.  OtPMr  of  tax  title  not  a  proper  party, — ^The  owner  of  a  tax  title, 
unless  he  has  also  acquired  some  interest  in  the  equity  of  redemption, 
is  not  a  proper  party  to  a  foreclosure  suit  for  the  purpose  of  testing  the 
validity  of  his  title.  And  when  it  appears,  from  a  party  defendant's 
answer  in  a  foreclosure  suit,  that  his  claim  rests  wholly  upon  his  tax 
title,  it  is  the  duty  of  the  complainant  to  dismiss  his  bill  as  to  him. 
Whittemore  v.  Shiell  et  al„  414 

9.  Parties  defendaiit, — The  objection  to  the  decree  that  the  assign- 
ment of  the  note  and  deed  of  trust  to  Y.  does  not  carry  with  it  the  in- 
debtedness of  appellant  to  appellee,  and  that  the  decree  in  &vor  of  Y. 
upon  his  cro«s-bill,  to  which  appellee  was  not  made  a  defendant,  is  not 
a  bar  to  appellee *s  subsequent  recovery  of  the  debt,  is  not  well  taken  in 
view  of  the  fact  that  in  the  original  bill  filed  by  appellant,  both  Y.  and 
appellee  are  made  parties,  and  that  appellee  is  therefore  in  court  and 
will  be  bound  by  the  decree.    Cooper  v.  McNeill  et  <U,,  403 

Practicb. 

10.  Concurrent  jurisdiction. — Where  money  is  sought  to  be  recovered 
from  one  as  trustee,  the  fact  that  the  cestui  que  trust  has  a  remedy  at 
law  by  action  for  money  had  and  received,  will  not  deprive  a^court  of 
chancery  of  jurisdiction.     Hubbard  v.  U.  S.  Mortgage  Co,  et  al,,        40 

IL  Decree  pro  confesso. — Where  a  decree  rendered  gave  to  the  de- 
fendant in  error  all,  if  not  more  relief  than  the  averments  in  the  bill  justi- 
fied, and  was  as  to  all  intents  and  purposes  a  substantial  abjudication 
of  the  rights  of  the  parties,  the  objection  that  the  decree  made  pro  con- 
fesso was  merely  interlocutory  and  that  there  had  been  no  such  final 
disposition  of  th^  cause  as  would  authorize  the  prosecution  of  a  writ  oi 
error,  was  not  well  tuken.    CUy  of  East  St,  Louis  v.  Millard,         Aajo 

12.  Laches — Equitable  relief, — Where  the  payment  of  a  judgment 
was  available  as  a  defense  in  a  suit  at  law,  and  would,  if  proved,  have 
constituted  a  complete  defense  to  a  suit  against  a  party,  and  such  party 
neglected  his  defense  and  suffered  judgment  to  go  by  default,  he  would 
be  barred  from  setting  up  the  same  facts  as  a  ground  of  equitable  re- 
lief.   Grindol  v.  Ruby,  4:)9 

18.  Laches. — Mere  laches  alone,  short  of  the  period  fixed  by  the 
Statute  of  Limitations  as  a  bar,  will  not  preclude  the  assertion  of  an 
equitable  right  where  the  adverse  party  is  not  lulled  into  security  by 
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the  delay,  or  prejudiced  thereby.    Hubbard  v.  U,  S,  Mortgage  Co.  et  al., 

40 

14.  -Rtf/i>/.— Relief  which  is  consistent  with  the  facts  stated  in  the 
bill  will  be  granted  under  the  general  prayer,  although  not  specifically 
prayed  for.    Hubbard  v.  U,  S.  Mortgage  Co.  et  al.,  40 

15.  When  equity  will  relieve  by  aicarding  a  new  trial. — Complain- 
ant agreed  with  a  certain  company  to  take  and  pay  for  certain  bondf*  and 
stock  upon  condition  that  one  hundred  of  such  bonds  should  be  subscribed 
for  on  like  terms.  The  company  brought  suit  upon  the  subscription, 
averring  that  one  hundred  of  the  bonds  had  been  so  subscribed  for. 
But  in  fact  only  ninety  two  bonds  had  been  subscribed  for  ^ on  like 
terras.  The  officers  of  the  company  included  in  the  one  hundred, 
which  they  testified  hajd  been  subscribed  for,  bonds  subscribed  for  on 
different  terms.  Complainant  was  not  in  a  position  to  know  or  ascer- 
tain the  truth  except  from  information  by  the  officers,  and  this  informa- 
tion, being  false  but  not  improbable,  deceived  him.  Judgment  was 
rendered  ajrainst  complainant.  A  year  or  so  after  the  judgment, 
complainant  learned  the  truth.  Held^  that  this  is  a  case  in  which 
equity  will  relieve  by  awarding  a  new  trial.  The  doctrine  of  res  adju- 
dicata  can  have  no  just  application.  The  company  can  not  be  heard  to 
charge  as  appellant's  fault  or  negligence,  that  he  believed  its  officers, 
and  failed  to  insist  on  the  trial,  upon  the  introduction  of  the  other  sub- 
scription papers.    Ennor  v.  G.  <t  S.  W.  R.  B.  Co,  et  al.,  327 

CHANCERY  PLEADING.— See  Pleading. 

CITIES,  VILLAGES  AND  TOWNS. 

GSNEIIALLT. 

1.  Action  of  debt — Judgment  in  condemnation  proceeding . — An  ac- 
tion of  debt  brought  by  appellant  aga'nst  appellee,  a  village,  based 
upon  a  judgment  rendered  in  December,  1873,  in  favor  of  the  former 
against  the  latter,  in  a  proceeding  u{)on  the  petition  of  the  village,  un- 
der an  ordinance  ordering  the  opening  of  a  certain  street  and  the  con- 
demnation of  land  for  that  purpose,  a  portion  of  which  was  appellant's, 
the  ordinance  providing  that  the  expense  of  said  improvement  be  paid 
wholly  by  means  of  a  special  assessment.  The  third  count  in  the  dec- 
laration set  out  the  ordinance,  the  condemnation  proceedings  thereun- 
der and  said  judgment,  alleged  the  taking  possession,  with  the  con- 
sent of  the  owner,  after  said  judgment,  and  the  refusal  of  appellee,  after 
demand,  to  pay  the  same,  and  the  neglect  and  refusal,  at  all  times,  to 
raise  the  amount  by  any  of  the  means  provided  by  the  charter  of  said 
village,  and  the  abandonment  of  all  efforts  to  do  so.  A  demurrer  was 
sustained  to  this  count.  Held,  that  the  count  in  question  contains 
sufficient  to  constitute  a  legal  liability  on  the  part  of  appellee  to  appel- 
lant for  the  amount  of  said  judgment  and  interest,  and  that  such  liabil- 
ity being  for  a  sum  ceiiain,  the  action  of  debt  may  be  maintained  upon 
it.     Convith  v.  Village  of  Hyde  Park,  635 

2.  Funds  of  town  and  county  to  be  kept  separate. — The  State's 
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Generally.     Continued. 
attorney  should  keep  the  fands  of  the  town  and  county  separate  91 
long  as  the  fines  collected  will  cancel  fees,  but  where  such  is  not  the 
case,  he  will  be  allowed  to  pay  his  earned,  uncollectible  fees  out  of  any 
funds  in  his  hands  arising^  from  fines  and  forfeitures  collected  by  him. 
The  People  v.  Warren  et  al,,  296 

3.  Interest  of  town  in  prosecution  of  offenders, — Where  a  town 
has  a  special  interest  in  the  prosecution  of  offenders,  beyond  that  of  the 
gfeneral  public,  in  that  it  receives  all  fines  imposed,  such  town  may  order 
its  attorney  to  assist  the  State's  attorney  in  such  prosecutions,  and  may 
pay  him  therefor.     The  People  v.  Warren  et  al.^  296 

4.  Mandamus  proper  remedy, — A  bill  in  chancery,  filed  by  defend- 
ant in  error  against  a  municipal  corporation  to  enforce  the  payment  of  a 
judgment,  and  praying  that  an  account  be  taken  of  the  resources  of  the 
city,  and  that  plaintiff  in  error  be  enjoined  from  paying  illegal  claims, 
that  its  otlicers  be  eigoined  from  drawing  warrants  against  the  levy  oi 
taxes  of  1883:  etc.  Ueld^  that  a  court  of  chancery  has  no  jurisdiction, 
as  defendant  in  error  has  an  ample  and  complete  remedy  at  law  by  man- 
damus to  enforce  the  payment  of  his  judgment.  The  averments  of  fraud 
in  the  bill  are  too  uncertain  and  indefinite  to  give  a  court  of  chancery 
jurisdiction,  if  such  jurisdiction  could  be  maintained  on  that  ground  m 
a  case  of  this  character.     City  of  East  St.  Louis  v.  Millard,  488 

5.  Notice  of  defect  in  sidewalk. — ^There  is  no  rule  of  law  prescrib- 
ing for  what  length  of  time  the  continuance  of  a  defect  in  a  highway 
Hhall  constitute  notice  to  a  municipal  corporation  of  its  existence. 
Whether  notice  could  be  inferred  from  the  existence  of  the  defect  is  to 
be  determined  by  the  jury.    City  of  Chicago  v.  fiignan,  128 

As  to  defect  in  sidewalk. — See  Nbgligei^gr. 

6.  State's  attorney — Payment  of  fines. — Where  the  statute  required 
the  State's  attorney  to  pay  certain  fines  to  the  town  treasurer,  and  un- 
der a  resolution  of  the  town  council  he  paid  a  portion  of  them  to  the 
town  attorney,  who  had  assisted  him  in  the  prosecutions  from  which 
the  finjs  were  derived.  Held,  that  such  payment  by  the  Stiite's  attor- 
ney was  a  breach  of  his  bond,  being  in  contravention  of  the  statute,  but 
the  town  having  indirectly  received  the  benefit  of  the  money,  and  the 
application  of  it  being  by  its  request,  in  discharge  of  a  claim  against 
it  allowed  by  its  council,  and  being  in  a  case  where  it  could  lawfully 
direct  the  payment  out  of  funds  of  the  town,  the  town  can  recover  up- 
on this  breach  of  the  bond  nominal  damages  only.  The  People  v. 
Warren  H  al.,  296 

commissions  of  broker.— See  Bbokeb. 

COMMON  CARRIER.— See  Railroads. 

concurrent  jurisdiction.— See  Chancbbt. 
CONDEMNATION  PROCEEDINGS.— See  Judgment, 
condition  PRECEDENT.— See  Contracts. 
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consideration. 

Failure  of  consideration  of  note, — See  Nbgotiablb  Instrumbnts. 

CONSTRUCTION. 
Generally. 

1.  Meaning  of  term  **  legal  representatives/^-^**  "Legal  representa- 
tives^' by  the  professional  meaning  of  the  words,  are  understood  to  refer 
to  execators  and  administrators.  While  such  words  under  certain  cir- 
cumstances may  be  construed  as  referring  to  heirs  or  assigns,  there  must 
be  something  in .  the  subject-matter  of  the  contract,  the  context  or 
surroundings,  that  requires  a  departure  from  the  usually  accepted  mean- 
ing* before  the  forced  construction  will  be  adopted  and  acted  upon  by 
courts.    Johnson  et  al.  v.  Van  Epps,  201 

As  to  construction  of  contracts  and  statutes.—See  Contracts  and 
Statutes. 

CONTRACTS. : 
Generally. 

1.  Agency. — Where  appellee  did  not  understand  English,  and  by 
his  authority  a  party  acted  for  him  in  making  a  contract  for  services 
with  appellant,  and  appellee  came  to  work  at  the  time  and  in  the 
manner  arranged  for,  appellee  would  be  bound  by  such  contract. 
Laughlin  v.  Ettinger^  335 

2.  Condition  precedent. — Where  the  subject-matter  of  a  sale  is  not 
in  existence  or  not  ascertained  at  the  time  of  the  contract,  an  engagement 
that  it  shall,  when  existing  or  ascertained,  possess  certain  qualities,  i^ 
not  a  mere  warranty  but  a  condition,  the  performance  of  which  is  prece- 
dent to  any  obligation  upon  the  vendee  under  the  contract.  Forbes  v. 
Pausinsky,  17 

3.  Construction  of  contract. — ^The  court  is  of  opinion  that  the  true 
construction  of  the  contract  in  this  case  is,  that  the  lumber  piled  by 
appellee  and  accepted  by  appellant  became  the  property  of  appellant, 
and  he  was  to  pay  |10  per  thousand  feet  upon  all  so  accepted,  but  that 
the  amount  he  was  ultimately  to  pay  was  to  be  determined  by  the  num- 
ber of  feet  of  clear  lumber  which  could  be  measured  out  of  the  quantity 
so  accepted  when  delivered  dry  at  his  yard  in  Quincy;  that  clear  lumber 
was  the  subject-matter  of  the  contract,  and  if  inferior  lumber  was  mixed 
in  with  it  the  latter  goes  as  waste,  and  if  appellee  loses  anything  by  it 
the  fault  was  his  own  in  sending  it  As  the  instructions  of  the  court 
below  were  based  upon  a  different  construction  of  the  contract,  they 
were  erroneous.    Mulliner  v.  Bronson,  355 

4.  Construction  of  contract — Duty  of  court. — Where  the  question 
whether  the  act  of  swimming  cattle  across  the  river  by  B  was  within 
the  scope  of  his  authority  as  a  partner  and  binding  as  such  upon  A  de- 
pended solely  upon  the  construction  to  be  given  to  a  written  contract  of 
the  parties,  it  was  the  duty  of  the  court  to  construe  the  contract  and  to 
inform  the  jury  what  authority,  if  any,  it  conferred  as  to  the  act  in 
question.    Einstman  v.  Black  et  al.,  381 

5.  Entire  agreement — Quitting  before  expiration  of  time. — Wh'^ 
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appellee  recovered  judgment  against  appellant  for  the  balance  claimed 
to  be  due  appellee  for  work  and  labor  on  appellant's  fiirm,  and  api>el- 
lant  claimed,  and  the  eyidence  clearly  proved,  thai  the  work  was  done 
nnder  an  entire  agreement,  and  that  appellee  violated  it,  of  his  own 
wrong,  by  quitting  before  the  expiration  of  the  time  for  which  he  was 
engaged.  Held^  that  the  court  below  erred  in  overruling  appellant's 
motion  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the 
law  and  the  evidence.    Laughlin  v.  Ettinger,  335 

6.  Joint  contractors — Release  of  some. — Ordinarily,  where  one  of 
several  joint  contractors  is  released  all  are  released;  but  where,  Iry  mat- 
ual  understanding  of  the  parties,  some  shall  be  discharged  and  the 
others  held  for  another  period,  the  old  contract  no  longer  exists,  and 
the  liability  of  the  parties  should  be  alleged  according  to  the  present 
effect  and  condition  of  thecontract.    Aten  et  ah  v.  Brown  et  aU^    451 

7.  To  whom  payment  to  he  made. — If  a  party  to  a  contract  promised 
payment  without  saying  to  whom,  it  will  be  understood  that  he  prom- 
ised payment  to  him  from  whom  the  considei-ation  moved.  Morris  v. 
Litchfield  et  aZ.,  83 

8.  Value  of  consideration. — Where  one  party  agrees  to  give  another 
certain  bonds  in  return  for  the  latter  boarding  and  keeping  the  former 
for  life,  in  the  absence  of  fraud,  the  value  or  sufficiency  of  the  consider- 
ation of  such  a  contract  is  not  a  question  for  the  jury,  Mclntyre  v. 
Thompson^  554 

As  to  contract  within  Statute  of  Frauds. — See  Statutes. 

As  to  pleading  when  there  is  a  special  coniract.-^See  Pleadiko. 

contribution. 

Generally. 

1.  Among  Joint  owners  or  tenants  in  common. — ^Whera  joint  owners 
or  tenants  in  common  hold  property  incumbered  or  burdened  in  such  a 
manner  as  to  endanger  the  common  title,  either  of  the  parties  may  make 
advances  to  protect  the  title,  and  compel  contribution  from  the  other 
owners  in  prop3rtion  to  their  interests  in  the  common  property.  Orif- 
fith  et  al.  V.  Robinson^  ZTl 

2.  Right  to  contribution. — ^The  right  to  contribution  does  not  arise 
out  of  any  contract  or  agreement  of  the  co-tenants  to  indemnify  each 
other,  but  on  the  principle  of  equity  that  where  two  or  more  f)er8ons  are 
subject  to  a  common  burden,  it  shall  be  borne  according  to  their  several 
intei-ests.  Nor  does  it  depend  on  the  right  to  be  subrogated  to  the  rights 
of  the  creditor  whose  debts  were  paid.  It  is  compensation  given  in  equi- 
ty for  removing  the  common  burden,  and  the  proper  forum  in  which  to 
enforce  it  is  a  court  of  equity.    Griffith  et  al.  v.  Robinson,  Sll 

As  to  contribiUion  by  widow. — See  Dowbb. 

conversion. 

Generally. 

1.  Evidence  of  conversion. — ^To  maintain  trover  against  one  who 
came  lawfully  into  possession,  a  proper  demand  upon  him  and  his  re* 
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Generally.  Continued. 
fusal  to  deliver  must  be  shown,  unless  there  is  proof  of  such  actual  ap- 
propriation or  chantTe  in  the  condition  of  the  property  made  by  him,  aa 
would  make  a  demand  for  it  in  specie  unavailinf?.  Refusal  upon  such 
demand  is  not  per  se  a  conversion,  but  only  evidence  of  it.  Such  evi- 
dence is  open  to  explanation  and  rebuttal  by  proof  of  facts  justifying 
the  refusal,  and  it  is  for  the  jury  to  determine,  not  only  whether  thero 
has  been  in  fact  a  refusal,  but  also  whether,  if  any,  it  is  of  such  a  char- 
acter as  to  constitute  proof  of  conversion,  and,  with  that  view,  to  con- 
sider all  the  evidence  bearing  upon  the  question.    Kime  v.  Dale,     308 

CORPORATION. 

NON- RESIDENT. 

1.  StcUute  of  Limitations. — Where  it  appeared  upon  the  face  of  a 
bill  that,  while  complainant's  cause  of  action  arose  more  than  five  years 
before  the  commencement  of  the  suit,  yet  the  defendant  corporation,  at 
the  time  the  cause  of  action  arose,  was,  and  ever  since  that  time  had 
been,  a  non-resident  of  the  State.  Held,  that  the  Statute  of  Limita- 
tions did  not  run.    Hubbard  v.  U,  S,  Mortgage  Co.  et  al,f  40 

2.  Same — Doing  business  by  agents. — While  a  corporation  created 
in  one  State,  which  has  been  continuously  doing  business  in  another 
State  by  its  agents  for  years,  will  bring  itself  during  all  that  time  with- 
in the  jurisdiction  of  the  latter  State,  yet  as  there  is  no  legal  presump- 
tion that  this  corporation  was  in  this  State  by  its  agents  in  such  a 
manner  as  to  enable  it  to  avail  itself  of  the  bar  of  the  Statute  of  Limi- 
tations, nor  does  such  fact  appear  by  the  bill,  the  court  is  of  opinion 
that  its  absence  is  sufficiently  alleged  to  bring  the  case  within  the  ex- 
ception in  the  statute.    Hubbard  v.  U.  8.  Mortgage  Co,  et  al.,  40 

COSTS. 
Generally. 

1.  Costs  where  some  of  the  d'fendants  are  acquitted. — Where  three 
parties  are  sued  together  and  two  are  acquitted,  the  defendants  who  are 
acquitted  are  entitled  to  a  judgment  against  the  plaintiff  for  their 
costs,  and  the  plaintiff  is  entitled  to  a  judgment  against  the  defendant 
who  was  convicted  for  his  costs,  to  the  extent  that  costs  were  incurred 
in  obtaining  the  judgment  against  that  defendant.  Smith  v.  Forbes 
et  al,  477 

CUSTOM. 
Generally. 

1.  Private  eiMtom.-^The  claim  that  appellee  was  entitled  to  a  return 
of  the  rejected  lumber  or  to  be  paid  for  it,  upon  the  ground  that  such 
had  been  the  accustomed  mode  of  dealing  between  the  parties  in  many 
prior  transactions,  can  hot  be  sustained,  for  such  a  private  and  special 
custom  could  not  control  the  express  words  of  the  contract.  MulUner 
y.  Bronson,  355 

2.  Reasonableness  of  a  custom. — An  essential  element  in  every  custom 
is  its  reasonableness.    Queers,  whether  the  reasonableness  of  a  custom 
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ifl  to  be  determioed  by  the  court  or  whether  it  is  a  question  for  the  juiy. 
The  instruction  given  was,  in  either  view  of  the  case,  erroneous.    Mul- 
liner  v.  Bronson,  355 

DAMAGES. 
Generally. 

1.  Action  on  note. — Where  the  defendants'  evidence  tended  to  show 
that  they  in  good  faith  and  for  sufficient  reasons  disputed  the  justice  of 
plaintiff's  claim  to  $500,  the  balance  of  the  contract  price,  on  the  ground 
of  defective  work  and  materials  done  and  furnished  by  plaintiff;  that  as 
a  sort  of  compromise,  the  plaintiff,  at  the  time  of  the  giving  the  note  in 
suit  for  $500.  entered  into  an  undertaking  of  gfuaranty  and  warranty 
that  the  building' was  all  right,  which  was  to  continue  during  the  time 
the  note  was  to  run,  and  that  defendants  gave  the  note  upon  that  con- 
dition. Heldj  that  there  being  evidence  of  that  tendency,  the  defend- 
ants had  a  right  to  try  their  case  upon  that  theory,  and  to  endeavor  to 
recoup  from  the  amount  of  the  note  all  such  damages  as  they  could  le- 
gitimately show  were  the  direct  and  natural  result  of  a  breach  of  said 
guaranty  and  warranty.    Kappes  et  al.  v.  Appel,  170 

2.  Compensation  for  damages  to  land  not  taken. — Where  a  railroad 
crosses  a  farm  the  inconvenience  in  operating  a  farm  thus  divided  is 
proper  to  be  considered  in  fixing  the  damages  to  the  land  not  taken. 
L.  E.  dt  St.  L,  Ry.  Co.  v.  Chalcraft,  516 

3.  Damages  from  loss  of  profits. — ^Where  testimony  was  admitted 
which  tended  to  show  the  loss  of  profits  the  plaintiff  might  have  made 
out  of  his  ice  business  had  not  his  premises  been  entered  by  force,  etc 
Held  J  that  such  damage,  being  special  and  not  the  necessary  conse- 
quence of  interrupting  the  plaintiff's  business,  should  have  been  specially 
alleged  in  the  declaration;  that  the  damage  arising  from  loss  of  profits 
was  too  remote  and  speculative,  depending  upon  many  and  uncertain 
contingencies,  to  form  a  safe  rule  by  which  to  measure  the  amount  of 
recovery  in  this  case.    Beidler  et  al.  v.  Fish^  623 

4.  Detention  of  dower. — It  is  error  for  a  court,  without  hearing  evi- 
dence specially  upon  the  subject,  to  award  a  widow  damages  for  the  de- 
tention of  her  dower  from  the  time  of  its  demand,  upon  the  basis  of 
the  yearly  value  of  the  dower  as  found  by  the  jury.    BaU  v.  Schafftr, 

302 

5.  Easement  in  street. — Where  a  railroad  company  acquires  in  per- 
petuity an  easement  in  so  much  of  a  street  as  m  occupied  by  the  rail- 
road, this  easement.is  a  property  right,  and  it  is  ss  much  protected  from 
unlawful  invasion  as  any  other  property,  and  can  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation.  C.  cfr  N.  W.  Ry.  Co.  v. 
Village  of  Jefferson  et  al,,  615 

6.  Excessive  damages. — The  verdict  in  this  case  must  be  reversed, 
as  the  judgment  exceeds  the  estimate  of  the  value  of  the  property  a.4 
contained  in  appellee's  schedule.    Foote  v.  The  People,  280 

As  to  damages  in  recoupment  and  sei'off. — See  Rbcouphsnt  akd 
Set-off. 
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As  to  damages  caused  by  railroad  company  digging  ditch. — See 
Railroads. 
As  t4>  damages  for  building  viaduct. — See  Evidence. 
As  to  damages  where  fraudulent  representations  are  made  to  a  ten' 
ant  before  the  execution  of  a  lease,  and  he  moves  in,  etc. — See  Land- 
lord AND  Tenant. 
Where  party  allows  damages  to  be  unnecessarily  enhanced. — See  Neo- 

LIOBNGE. 

DEBTOR. 
Generally. 

1.  Scheduling  of  property  by  debtor. — The  court  is  of  opinion  that 
the  true  construction  of  section  14,  chapter  52,  of  the  statute  in  force  July 
1,  1877,  in  regard  to  the  scheduling  of  property  by  the  debtor,  is,  that 
the  debtor  need  only  swear,  when  making  his  affidavit,  that  the  schedule 
contains  a  list  of  all  his  personal  property  in  the  terms  of  the  law,  on  the 
day  of  the  date  of  the  oath.  Whether  the  debtor  in  any  case  delays 
making  his  schedule  until  he  loses  his  right  of  exemption  under  the 
statute,  is  another  question;  but  whenever  valid,  the  affidavit,  so  far  as 
relates  to  the  date  of  the  ownership  of  property,  would  be  equally  valid 
when  referring  to  the  same  date.     Taylor  v.  Beach,  259 

2.  Same — Estoppel. — Where  appellee,  the  sheriff,  insisted  that  ap- 
pellant lost  his  right  to  make  a  schedule  because  he  refused  to  make  one 
when  demand  was  first  made  on  him  for  property,  which  fact  appellant 
denied,  the  schedule,  made  subsequently,  should  not  be  excluded  on 
that  ground  while  the  fact  of  refusal  is  denied  and  is  a  question  before 
the  jury,  even  if  the  validity  of  the  schedule  depended  upon  the  fact 
being  found  for  appellee,  as  contended  for  by  him;  the  fact  that  the 
sheriff  accepted  such  schedule,  appointed  appraisers,  who  acted  under 
it  and  appraised  the  property,  would  estop  him  from  averring  that  the 
schedule  was  not  made  in  apt  time.     Taylor  v.  Beach,  259 

DEFAULT. 

Setting  aside  judgment  by  default. — See  Practice. 

DEFENSES. 
Generally. 

1.  Personal  defense. — A  defense,  in  an  action  on  a  note,  that  certam 
parties  who  had  with  others  signed  the  note  had  been  discharged,  by 
arrangement  of  all  parties,  from  their  liability  upon  the  note,  and  that 
as  this  occurred  subsequently  to  the  making  of  the  note,  it  might  be 
shown  by  way  of  defense  without  affecting  the  liability  of  their  co-de- 
fendants, can  not  be  regarded  as  a  "  personal  *'  defense.  Ateh  et  al.  v. 
Brown  et  al.,  451 

DELIVERY. 
Generally. 

1.  Acceptance  of  property. — Appellant  was  to  sell  appellee  a  cow  at 
BO  much  per  pound  live  weight.    She  was  picked  out  from  among  others 

Vol.  XIT.   48 
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GSNEBALLT.  Cofitifiued. 
in  the  pasture  and  was  to  be  weighed  on  the  latter 's  farm,  and  it  ap- 
peared to  be  the  intention  that  she  should  be  paid  for  when  taken  away. 
The  next  day  appellee's  agents  came  for  the  cow  and  put  appellee's  ropes 
on  her,  but  the  cow  broke  loose  from  them  and  ran  into  a  neighbor '£ 
field,  where  she  was  pursued  by  appellee*s  agents  and  appellant.  Ap- 
pellant caught  and  tied  her  to  some  willows,  where  appellee's  agents 
agreed  to  come  and  kill  her.  They  did  not  come  until  Sunday  morn- 
ing, when,  it  is  claimed,  they  agreed  to  kill  her  and  give  so  much  per 
pound,  dressed  meat.  When  they  went  to  look  for  the  cow,  she  was 
found  dead.  Held,  that  if  the  cow  was  accepted  by  appellee  whei-e 
tied,  the  delivery  was  complete,  and  the  loss  resulting  from  the  death 
of  the  cow  would  fall  on  appellee,  no  matter  whether  the  price  was 
paid  or  not;  and  the  fact  that  the  price  was  agreed  on,  if  it  was,  on 
Sunday  before  they  went  to  look  at  the  cow  where  she  had  been  left 
tied,  would  not  change  the  status  of  the  parties.  Riley  v.  Du  BoiSy  236 
2.  Bill  of  sale — Delivery, — Considering  the  character  of  the  prop- 
erty purchased,  and  the  possession  as  taken  by  appellee,  the  court  is  of 
opinion  that  there  was  a  sufficient  delivery  to  make  the  sale  good  as 
against  creditors  and  subsequent  purchasers.    Ives  v.  Hulce,  389 

DEMAND. 
Generally. 

1.  Conversion  by  bailee. — ^Where  there  is  an  actual  conversion  of 
the  property  by  the  bailee,  no  demand  is  necessary  before  bringing  suit. 
Haddix  v.  Einstman,  443 

2.  Supervisor  failing  to  pay  over — In  an  action  against  the  sureties  of 
a  supervisor  for  a  breach  of  his  official  bond  in  failing  to  pay  over  moneys 
collected  which  he  was  bound  to  keep  for  the  use  of  the  town,  the  mere 
fact  that  the  supervisor  died  without  paying  over  the  money  would  not 
of  itself  constitute  a  breach  of  the  condition  of  the  bond.  If  the  super- 
visor had  the  money  in  his  hands  at  the  time  of  his  death,  the  only 
proper  person  to  demand  it  of  his  representatives  would  be  his  duly 
qualified  successor;  and  until'  such  demand-  had  been  made  or  an 
improper  use  of  the  money  shown,  there  would  be  no  breach  of  the 
condition  of  the  bond.    Oreen  v.  The  People  et  al,,  364 

3.  Trover. — To  maintain  trover  against  one  who  came  lawfully  into 
possession,  a  proper  demand  upon  him  and  his  refusal  to  deliver  must 
be  shown,  unless  there  is  proof  of  such  actual  appropriation  or  change 
in  the  condition  of  the  property  made  by  him,  as  would  make  a  de- 
mand for  it  in  si>ecie  unavailing.    Kim'e  v.  Dale^  308 

DISCOUNT.— See  Banks. 

DISCRIMINATION  BY  RAILROADS.— See  Railroadb. 

DIVORCE. 
Generally. 

1.  Domicile  of  wife. — A  wife,  after  the  commission  by  her  husband 
of  an  offense  or  iujuiy  which  entitles  her  to  a  divorce,  is  under  no  farther 
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legal  obligations  to  make  his  residence  or  domicile  hers,  but  is,  for  all 
the  purposes  of  seeking  redress  under  the  statute  in  relation  to  divorce, 
at  liberty  to  acquire  or  establish  for  herself  a  residence  or  domicile  sep- 
aratti  from  his,  and  if  such  residence  has  in  it  the  proper  elements  of 
permanence,  and  is  acquired  in  good  faith,  it  is  sufficient  to  authorize  a 
decree  of  divorce,  although  the  residence  and  domicile  of  the  husband 
may  be  in  another  and  a  foreign  jurisdiction.  Derby  v.  Derby,  645; 
Lazovert  v.  Lazovert,  653 

DOMICILE.— See  Divorcb. 

DOWER. 
Gbnerallt. 

1.  Damages  for  detention  of  dower. — It  is  error  for  a  court,  without 
hearing  evidence  specially  upon  the  subject,  to  award  a  widow  dam- 
ages for  the  detention  of  her  dower  from  the  time  of  its  demand,  upon 
the  basis  of  the  yearly  value  of  the  dower  as  found  by  the  jury.  Ball 
V.  Schaffer,  302 

2.  Dower  and  homestead — Contribution  by  widow. — In  a  suit  for 
dower  and  homestead  brought  by  the  widow,  plaintiffs  in  error  set  up 
certain  incumbrances,  which  they  had  paid,  and  contended  that  the 
widow  should  be  compelled  to  contribute.  The  Supreme  Court  passed 
upon  the  right  of  the  widow  to  dower  and  homestead,  and  the  question 
now  in  controversy  is  as  to  the  amount  to  be  paid  by  the  widow.  Held, 
that  the  parties  are  to  contribute  in  proportion  to  the  value  of  their 
respective  interests.  The  ratable  proportion  will  be  determined  by  the 
value  of  the  widow's  estates  as  compared  with  the  value  of  the  fee 
simple.    Selb  et  dl.  v.  Mabee,  etc.,  574 

3.  Present  value  of  homestead  to  be  considered. — The  court  is  of 
opinion  that  the  vice  of  the  master's  report  in  this  case  is,  that  he  pro- 
ceeds upon  the  false  assumption  that  the  value  of  the  homestead  is  fixed 
by  law  at  $1,000.  The  present  value  of  the  homestead  is  first  to  be 
ascertained  and  deducted  and  then  the  widow  would  have  dower  in  the 
residue.    Selb  et  al.  v.  Mabee,  etc.,  574 

4.  Title  acquired  after  dower  right  becomes  vested. — Where  a  party 
acquires  title  after  the  dower  right  becomes  vested,  through  an  admin- 
istrator's sale,  which  is,  under  our  statute,  the  same  as  a  conveyance  by 
the  heirs,  the  widow  is  endowed  of  the  premises,  or  their  yearly  value, 
as  at  the  time  of  the  assignment.  If  such  party  before  assigning 
chooses  to  repair  and  improve,  he  does  so  at  his  peril.  Ball  v. 
Schaffer,  302 

5.  When  improvements  are  made. — Where  a  party  acquires  title  in 
the  husband's  life-time  and  makes  improvements  before  it  is  in  bis 
power  to  assign  dower,  he  would  be  entitled  to  the  exclusive  benefit  of 
such  improvements  and  they  should  not  be  estimated  a  part  of  the 
widow's  dower.    Ball  v.  Schaffer,  802 
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drainage. 

Generally. 

1.  Proper  use  of  highway, — ^Where  a  railroad  company  acquirinj? 
its  easement  in  a  street,  took  it  subject  to  the  right  of  the  public  to 
subject  the  Rtreet  to  all  the  ordinary  and  proper  uses  of  a  highway. 
Held,  that  the  occupation  of  a  considerable  portion  of  a  street  for  the 
construction  of  a  Hitch,  not  for  the  improvement  of  the  street,  but  for 
the  purpose  of  draining  adjacent  lands,  is  a  new  use  of  the  street,  for 
which  compensation  must  be  made  in  case  property  is  damaged  thereby. 
C.  df  N,  W,  Ry.  Co.  V.  Village  of  Jefferson  et  at.,  615 

As  to  damages  by  railroad  company  digging  ditch. — See  Raitaoads. 

DRAM  SHOPS. 
Generally. 

1.  Sale  and  gift  of  intoxicating  liquors. — The  sale  and  gift  of 
intoxicating  liquors  to  a  minor,  under  the  statute,  are  distinct  and 
separate  offenses,  and  the  proof  of  one  will  not  sustain  a  charge  for  the 
other.     WUcke  v.  The  People,  -  447 

EASEMENT. 
In  highway. 

1.  Railroad  easement  in  highway. — Where  a  railroad  company  ac- 
quires in  perpetuity  an  easement  in  so  much  of  a  street  as  is  occupied 
by  the  railroad,  this  easement  is  a  property  right,  and  it  is  as  much  pro- 
tected from  unlawful  invasion  as  any  other  property,  and  can  not  be 
taken  or  damaged  for  public  use  without  just  compensation.  C  <^  N. 
W,  Ry.  Co.  V.  Village  of  Jefferson  et  al.,  615 

ELECTIONS. 
Generally. 

1.  Challenge  to  vote. — Where  there  is  a  challenge  to  a  vote,  judges 
of  election  can  not  waive  the  affidavit.  If  they  do,  they  are  liable  to  a 
criminal  prosecution.    Sharp  et  al.  v.  The  People,  224 

2.  Judges  of  election. — ^The  words  of  section  86,  subdivision  5,  of 
the  statute  relating  to  elections,  **  if  any  judge  of  any  election  shall  re- 
fuse to  receive  the  vote  of  any  qualified  elector  at  such  election,  who 
will  make  the  affidavit  and  proof  required  by  this  act,''  etc.,  mean  who 
shall  make  and  present  the  affidavit.  It  is  not  a  violation  of  this  stat- 
ute for  judges  of  an  election  to  say  in  advance  of  an  affidavit  being  pre- 
sented, that  they  will  not  allow  a  party  to  vote  even  if  he  does  make 
the  statutory  affidavit.  Such  statement  is  only  a  threat  to  violate  the 
law — ^not  an  actual  violation  of  it.    Sharp  et  al.  v.  The  People,        224 

ESTOPPEL. 
By  judgment. 

1.  Ascertaining  what  has  "been  decided. — In  ascertaining  what  has 
been  decided,  the  actual  judgment  of  the  court  must  be  consulted  rather 
than  the  reasons  urged  in  its  support.     Voge  et  al.  v.  Breed  et  al.,  538 

2.  Judgment  in  replevin — Upon  what  points  conclusive, — Appellants 
agreed  to  take  the  wheat  in  appellees'  elevator,  the  quantity  of  which 
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was  represented  by  appellees,  both  by  letter  and  orally,  to  be  two  car 
loads,  and  $500  was  advanced  by  appellants.  That  nigfht  the  elevator 
burned  down.  The  next  day  appellants  demanded  a  return  of  their 
money  or  the  wheat.  Appellees  were  unable  to  pay,  and  pointin^jr  to  a 
pile  of  wheat  only  partially  burned,  said,  *'  Your  money  is  in  that  pile  of 
wheat  there.'*  Appellants  brought  an  action  of  replevin  and  obtained 
a  judgment  establishing  their  right  to  the  pile  of  wheat.  Appellees 
now  bring  this  suit  to  recover  the  value  of  all  the  wheat  in  the  elevator, 
alleging  that  there  were  four  instead  of  two  car  loa^s;  that  in  their 
business  intercourse  with  appellants  they  were  in  the  habit  of  overload* 
ing  the  cars,  and  when  they  represented  the  quantity  to  be  two  car 
loads  they  meant  such  loads  as  they  had  been  sending  appellants. 
Heldf  that  the  judgment  in  the  replevin  suit  is  binding  and  conclusive 
upon  the  parties  as  to  the  ownership  of  the  wheat;  but  that  the 
amount  of  the  wheat  in  the  elevator  was  not  necessarily  or  directly  in 
issue  in  such  proceeding,  and  the  judgment  is  not  binding  as  to  such 
question;  that  appellees  are  estopped  by  their  conduct  from  setting  up 
that  there  were  four  car  loads.     Voge  et  al.  v.  Breed  et  a?.,  538 

3.  ItequirementS' — Estoppels  arising  from  judicial  proceedings  must 
be  certain.  To  be  a  bar  to  future  proceedings,  it  must  appear  that  the 
former  jiidj^ment  necessarily  involved  the  determination  of  the  same 
fact,  to  prove  or  disprove  which  it  is  offered  in  evidence.  It  is  not 
enough  that  the  question  was  in  issue  in  the  former  suit.  It  must  also 
appear  to  be  precisely  determined.    Althrop  v.  Beck^vitK  628 

4.  Srtw^.-rWhere  it  is  sought  to  apply  the  estoppel  of  a  judgment  ren- 
dered upon  one  cause  of  actiou  to  matters  arising  in  a  suit  upon  a  dif- 
ferent cause  of  action,  the  inquiry  must  always  be  as  to  the  point  or 
question  actually  litigated  or  determine:!.  The  former  verdict  is  con- 
clusive only  as  to  facts  directly  and  distinctly  put  in  issue,  and  the  find- 
ing of  which  are  necessary  to  uphold  the  judgment;  it  in  not  conclusive 
as  to  facts  which  may  be  in  controversy,  but  which  rest  in  evidence 
and  are  purely  collateral.     Voge  et  al.  v.  Breed  et  al.,  538 

In  pais. 

5.  Estoppel  by  conrfuc^— Where  an  act  is  done  or  a  statement  made 
by  a  party  which  can  not  be  contradicted  or  contravened  without  fraud 
on  his  part  and  injury  to  others,  whose  conduct  has  been  influenced  by 
the  act  or  statement,  the  character  of  an  estoppel  will  attach  to  what 
would  otherwise  be  mere  master  of  evidence,  and  the  party  will  be 
concluded  from  denying  and  disproving  it.  Voge  ei  al,  v.  Breed 
etal.,  533 

EVIDENCE. 
Admissions. 

1.  Admissions  of  agent—When  part  of  the  res  gesfo!.— Where  the 
acts  of  the  agent  will  bmd  the  principal,  the  agent's  representations,  dec- 
larations and  admissions  respecting  the  subject-matter,  will  also  bind 
him,  if  made  at  the  same  time,  and  constituting  part  of  the  res  geslce. 
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Where  the  court  excluded  a  certain  written  statement  in  the  form  of  a 
memorandum,  showing  the  amount  of  new  bonds  received  by  the  treas- 
urer and  old  ones  turned  over  to  the  clerk,  made  by  the  treasurer  while 
still  in  office,  though  not  signed  and  sealed  by  him,  and  given  to  appel- 
lant as:  chairman  of  the  board.  Held,  that  this  statement  may  be 
properly  considered  as  a  part  of  the  res  geaUe,  and  should  have  been 
admitted.    PrichHt  v.  Madison  Co.,  454 

2.  The  whole  of  the  admission  to  he  taken  together. — ^The  whole  of 

an  admission  is  to  be  taken  together,  and  when  part  of  a  conversation 

or  statement  is  put  in  evidence  by  one  party,  the  other  is  entitled  to 

put  in  the  whole  so  far  as  it  is  relevant,  and  it  makes  no  difference 

whether  the  whole  statement  comes  out  upon  the  direct  examination  or 

part  of  it  is  drawn  out  on  cross-examination.    McItUyre  v.  Thompson, 

564 
Deorbb  of  proof. 

3.  Degree  of  proof. — In  a  civil  cause  it  is  error  to  instruct  that  a 
party  must  prove  to  the  satisfaction  of  the  jury,  etc.  The  law  does  not 
require  such  a  high  degree  of  proof  for  the  maintenance  of  an  issue  in 
a  civil  cause.    Bahhradsky  v.  Carlisle  et  al.,  289;  White  v.  Gale^  274 

4.  In  civil  cause. — An  instruction  in  a  civil  action  that  "  before  the 
plea  of  self-defense  can  avail  the  defendant  as  a  defense,  it  is  incumbent 
on  the  defendant  to  prove  to  the  satisfaction  of  the  jury  by  a  prepon- 
derance of  the  evidence  in  this  case,  that  the  defendant  shot  the 
plaintiff  in  the  necessary  or  apparently  necessary  defense-  of  the  person 
of  defendant.'*  Held,  that  as  the  jury  were  only  required  to  believe 
from  a  preponderance  of  the  evidence  and  not  to  be  satisfied  by  the 
proofs,  the  instruction  imposed  a  higher  degree  of  proof  than  is  required 
by  law.    Brent  v.  Brent,  256 

Generally. 

5.  As  to  payment  of  notes. — Where  the  issue  was  upon  the  point 
whether,  in  fact,  there  had  been  a  purchase  or  a  payment  of  certain 
notes  and  mortgages,  evidence  of  all  the  negotiations  which  finally  cul- 
minated in  the  transfer  or  surrender  of  them  to  the  attorney  of  appellant 
was  competent,  as  teoding  to  show  the  character  of  the  transaction  and 
the  understanding  and  intention  of  the  parties  when  it  was  finally  con- 
cluded.    Balohradsky  v.  Carlisle  et  al.,  289 

6.  Chattel  mortgage. — A  team,  harness  and  two  cows  were  taken  by 
the  appellant  mortgagee,  and  sold  under  the  provision  in  a  chattel 
mortgage  that  the  mortgagee  might  sell  at  any  time  before  the  matur- 
ity of  the  debt  if  he  **  felt  himself  unsafe  or  insecure,  etc."  Appellee, 
the  mortgagor,  brought  an  action  of  trespass  for  the  taking  of  such 
property.  Held,  that  it  was  error  for  the  court  to  exclude  evidence 
which  tended  to  show  the  actual  peril  of  appellant's  claim  and  the  ne- 
cessity of  enforcing  the  mortgage  provisions  in  order  to  secure  it,  and 
it  was  error  to  admit  evidence  as  to  the  condition  of  ft^pellee's  fisunily, 
as  such  evidence  was  calculated  to  arouse  the  sympathy  of  the  jury 
and  had  no  tendency  to  prove  either  the  wrong  or  the  damage.  Grady 
V.  Smith,  C05 
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GsNERALLY.    Continued. 

7.  Error  in  admitting  evidence. — An  error  in  admitting  improper 
evidence  is  not  cared  by  an  instruction  not  to  re^r^ird  the  same.  Ciiy  of 
Chicago  v.  Wright  and  Lawther  Oil  and  Lead  Mfg,  Co.,  119 

8.  Introduction  of  ordinance. — Where,  in  an  action  against  a  city 
for  damages  to  plaintiff's  property  by  the  constraction  of  a  viaduct,  an 
ordinance  of  the  city,  by  which  the  city  was  indemnified  for  all  such 
damages  by  a  certain  railroad  company,  was  read  to  the  jury  professedly 
for  the  purpose  of  fixing  a  date,  and  was  commented  upon  by  counsel. 
Held,  that  to  fix  the  date  it  was  not  necessary  the  entire  ordinnnce 
should  be  introduced;  whether  the  city  was  indemnified  or  not  was 
wholly  immaterial,  and  the  introduction  of  such  evidence  was  prejudicial 
error;  even  if  the  entire  ordinance  was  admissible,  it  was  improper  for 
the  counsel  to  comment  upon  the  indemnity  dause.  Citg  of  Chicago  v. 
Wright  and  Lawther  Oil  and  Lead  Mfg.  Co.,  119 

9.  Hearsay  evidence. — Appellee  was  occupying  a  lower  floor  of  a 
building  of  which  appellant  occupied  the  entire  upper  floor.  Appellee 
sued  appellant  for  an  injury  to  goods  caused  by  an  overflow  of  water 
from  a  water-closet  in  appellant's  store.  The  statements  of  appel- 
lant's porter  as  to  his  having  found  the  soil  pipe  to  the  water-closet 
stopped  up  with  paper  when  he  returned  from  church  on  the  night  of 
the  overflow,  and  how  he  removed  it,  were  admitted  in  evidence  on 
behalf  of  appellee.  Held,  that  these  statements  were  inadmissible, 
being  mere  hearsay  evidence,  since  the  porter  was  in  the  performance 
of  no  act  in  the  course  of  his  employment  by  appellant  at  the  time  of 
the  declarations  made  by  him,  and  they  were  the  statements  of  a  past 
occurrence  resting  entirely  upon  the  credit  of  the  person  making  them. 
Cleveland  Co-operative  Stove  Co.  v.  Wheeler,  112 

10.  Negligence — Evidence  of. — Where  the  only  ground  upon  which 
appellee  could  recover  for  an  ii\juiy  to  an  animal  was  negligence  in  the 
management  of  the  train  at  the  time  of  the  accident,  and  the  only 
evidence  upon  this  point  was  the  testimony  of  the  train  men,  who  testi- 
fied that  there  was  no  negligence  in  such  management,  and  they  were 
nncontradicted  and  not  discredited  in  anywise,  a  judgment  for  appellee 
could  not  be  sustained.    St.  L  dtC,  R.  R.  Co.  v.  Vanover,  522 

11.  Offers  to  compromise. — ^The  declarations  of  a  party  made  after 
the  transaction  is  closed  and  which  are  merely  a  recital  of  the  transac- 
tion, such  as  the  party  then  chooses  to  give,  and  especially  offers  by 
him  to  compromise,  can  not  be  used  by  him  as  evidence  in  his  own 
favor.    Rollins  et  al.  v.  Duffy,  69 

12.  Preponderance  of  evidence. — The  court  is  of  opinion  that  the 
clear  preponderance  of  the  evidence  is  in  favor  of  appellant,  viz. :  that 
appellee  was  guilty  of  negligence  and  unskillfulness  in  manufacturing 
a  dress  for  appellant,  and  therefore  the  judgment  is  reversed  so  that  the 
cause  may  be  submitted  *x)  another  jury.    Lewis  v.  Hawkins,  696 

18.  Questions  pertinent  to  issue. — Where  questions  put  and  excluded 
are  pertinent  to  the  point  in  issue,  the  court  is  bound  to  assume  that 
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EVIDENCE. 
Generally.    Continued. 
the  evidence  called  for  would  have  been  material.    Cleveland  Co-opera- 
lice  Stove  Co.  v.  Wheeler ^  112 

14.  Rea  geatce. — Where  plaintiff  offered  evidence  to  prove  that  at 
the  time  he  sent  a  telegraphic  message  he  explained  to  the  person  re- 
ceiving it  and  to  the  manager  of  the  local  office  the  importance  of  the 
message  and  the  necessity  of  promptness  in  its  transmission  and 
delivery,  such  evidence  would  be  admissible  as  constituting  a  part  of 
the  res  geatce.    Pope  v.  W.  U.  Tel.  Co.^  531 

15.  Statementa  of  eounael. — Where  counsel  in  his  argument  staled 
that  he  had  numerous  witnesses  present  by  whom  he  could  have  proved 
that  intestate  was  insane,  and  that  he  would  have  proved  it  if  appellant 
had  attempted  to  show  that  he  got  the  property  in  question  by  any 
contract  with  him,  and  the  testimony  in  the  case  afforded  sufficient 
ground  for  the  introduction  of  the  witnesses  claimed  to  be  on  hand. 
Held,  that  it  was  error  for  the  court  to  permit  appellee's  counsel  to  make 
this  statement  against  the  objection  of  appellant.  Mclntyre  v.  Thomp- 
aony  554 

Aato  evidence  of  an  implied  correetneaa  of  account. — See  Account. 
A  a  to  evidence  of  converaion. — See  Conversion. 
Aa  to  receipt  being  contradicted  by  oral  teatimony.-^SGe  Receipt. 
Parol  evidence. 

16.  Ambiguity  on  face  of  negotiable  instrument. — ^Where  there  is  an 
ambiguity  on  the  face  of  an  instrument  which  purports  to  be  executed 
in  some  representative  capacity,  rendering  it  doubtful  whether  the  per- 
son signing  means  to  bind  himself,  or  only  to  bind  a  corporation  or  body 
of  which  he  is  the  authorized  agent,  parol  evidence  is  admissible  as  be- 
tween the  parties  to  prove  extrinsic  circumstances  by  which  the  respect- 
ive liability  of  the  principal  or  agent  may  be  determined,  especially  in 
cases  where  the  intention  to  bind  the  one  or  the  other  was  known  to  the 
person  accepting  the  instrument  at  the  time  of  acceptance.  La  Salle 
Nat.  Bk.  V.  Tolu  Rock  and  Rye  Co.,  141 

17.  Leaae  under  aeal — Parol  agreement. — An  executory  lease  under 
seal  can  not,  without  a  new  consideration,  be  charjged  by  parol  so  as  to 
form  the  basis  of  an  action  or  for  recoupment.    Reevea  v.  Hyde,        233 

Witnesses.    ' 

18.  Admiaaion  of  evidence  aato  character. — Where  defendants,  to 
maintain  their  'defense  of  accord  and  satisfaction  to  a  certain  due- bill 
given  to  plaintiff  and  held  by  them,  gave  evidence,  among  other  things, 
of  the  plaintiff  *s  admissions  to  them  and  to  their  witnesses  of  the 
alleged  larceny  or  embezzlement  by  him  of  their  goods,  and  plaintiff 
was  called  as  a  witness  in  rebuttal  and  denied  each  and  all  of  said  admis- 
sions and  called  witnesses  who,  against  defendants'  objection  and  excep- 
tion, were  permitted  to  testify  that  plaintiff's  general  reputation  for 
truth  and  veracity  was  good.  Held,  that  such  evidence  was  admissible. 
Tedena  et  al.  v.  Schumera,  607 

19.  Evidefice  involving  moral  turpitude. — A  mere  contradiction  in 
the  testimony  of  two  witnesses  does  not  necessarily  involve  the  moral 
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Witnesses.  Continued, 
charcictei*  of  either,  and  will  not  alone  authorize  the  admission  of  evidence 
as  to  their  general  good  character  for  truth;  but  evidence  tending  to 
charge  a  witness  with  crime  or  other  moral  turpitude  constitutes  such 
an  impeachment  as  warrants  the  admission  of  evidence  as  to  the 
witness'  character  for  truth.    Tedens  et  al.  v.  Schumers,  607 

20.  Refreshing  memory — Article  in  newspaper. — Where  an  alleged 
libelous  aiticle  in  a  newspaper  to  which  it  was  proposed  to  have  the 
writer  look  for  the  purpose  of  refreshing  his  memory,  was  admissible  in 
evidence  and  the  ultimate  object  was  to  have  the  article  itself  admitted 
in  evidence,  as  constituting  the  gist  of  the  action.  Held^  that  it  was 
material  whether  the  writer  had  lost  his  manuscript  or  not,  because  the 
mannscript  was  the  better  evidence  when  it  was  sought  to  give  the 
printed  article  m  evidence.    Clifford  v.  Drake,  Ih 

21.  When  evidence  not  corroborated  may  he  rejected. — An  instruc- 
tion that  contradiction  and  impeachment  by  the  evidence  in  any  mate- 
rial point  will  justify  the  rejection  of  all  of  a  witness'  evidence  not  cor- 
roborated, is  erroneous.  The  witness  must  have  willfully  sworn  falsely 
on  a  material  point  to  justify  such  an  instruction.  Prickett  v.  Madison 
Co.,  454 

22.  When  evidence  not  corroborated  may  be  rejected. — An  instruc- 
tion which  authorizes  the  jury  to  discredit  all  of  a  witness'  evidence  not 
corroborated  if  he  has  testiiied  falsely  on  a  point  material  to  the  issue,  is 
not  proper.  The  maxim  falsus  in  uno  falsus  in  omnibus  should  only 
be  applied  in  cases  where  a  witness  willfully  and  knowingly  gives  false 
testimony.    Smith  v.  Forbes  et  al.,  477 

23.  Witnesses,  credibility  of. — Where  the  court  instructed  the  jury 
as  follows,  **The  testimony  of  one  credible  witness  is  entitled  to  more 
weight  than  the  testimony  of  many  others,  if,  as  to  those  other  wit- 
n  sses,  the  jury  have  reason  to  believe  and  do  believe,  from  the  evi- 
dence and  all  the  facts  before  them,  that  such  other  witnesses  have  know- 
ingly and  willfully  testified  falsely  and  untruthfully,  and  ai'e  not 
corroborated  by  otljer  credible  witnesses  or  by  circumstances  proved  in 
the  case,"  and  the  circumstances  of  the  case  were  that  plainti if  testified 
in  his  own  behalf  in  direct  conflict  with  the  testimony  of  defendant  and 
many  witnesses  in  his  behalf.  Held,  that  the  instruction  is  erroneous; 
there  is  no  such  rule  of  law  as  that  embraced  in  the  instruction.  It  is 
also  erroneous  in  omitting  the  hypothesis  that  the  ''many  witnesses  " 
had  so  falsely  testified  as  to  some  material  fact  or  point  in  the  case. 
Keller  v.  Hansen,  640 

As  to  husband  and  wife  as  witnesses. — See  HasBAND  and  Wife. 

FELLOW  SERVANTS. 

Gen  ER  ALLY. 

1.  Question  of  fact. — AVhether  the  person  injured,  and  the  persons 
by  whose  negligence  the  injury  is  alleged  to  have  occurred,  are  fellow 
servants  of  the  sama  mvster,  is  a  question  of  fact  to  be  found  by  the 


682  Appellate  Coubts  of  Illinois. 

fellow  servants. 

Genbballt.    Continued. 

jury  from  all  the  evidence  in  a  given  case,  and  not  a  question  of  law 

for  the  determination  of  tlie  oourL  W.  St.  L.  db  P.  Ry.  Co.  t.  Dear- 

dorff,  eU.,  401 

FENCES. 
Gekerallt. 

L  Agreement  as  to  fence. — A  partition  fence  may  be  built  and  the 
statutory  height  may  be  waived  by  agreement,  in  which  case  the  agree- 
ment would  control  as  to  its  sufficiency.    AlbrigfU  v.  Bruner,  319 

2.  Sufficient  fence. — When  a  general  law  prescribes  what  fihall  be 
deemed  a  ''sufficient*'  fence,  an  agreement  requiring  a  "sufficient" 
fence,  without  a  more  particular  description,  will  be  held  to  refer  to 
and  adopt  the  standard  prescribed  by  such  general  law.  Albright  v. 
Bruner,  319 

3.  Verdict  against  the  weight  of  evidence. — Where,  after  a  fence 
had  been  erected  by  appellant,  he  and  appellee^s  grantor  agreed  to 
**  keep  in  repair  "  or  "  keep  up  "  each  an  allotted  portion  of  the  fence, 
which  agreement  was  acquiesced  in  by  appellee  when  he  obtained  title. 
Held,  that  in  an  action  brought  by  appellee  for  damages  occasioned  by 
the  fence  not  being  in  proper  rep:iir,  the  burden  would  be  upon  him  to 
show  that  the  damages  were  not  due  to  his  own  neglect  to  keep  the 
fence  in  proper  repair.  As  the  evidence  preponderates  clearly  in  favor 
of  appellant's  part  of  the  fence  being  good  and  sufficient,  the  verdict  is 
set  aside  as  contrary  to  the  evidence.    Albright  v.  Bruner,  319 

As  to  railroad  fences. — See  Railroads. 

FERRY. 
Generally. 

1.  Partnership  in  running  a  ferry  boat. — A  and  B  entered  into 
written  articles  of  partnership  for  the  purpose  of  running  and  operating 
a  steam  ferry  boat  over  and  across  a  certain  river,  A  to  iumish  the  boat 
in  good  running  order  with  all  the  appurtenances,  etc.,  and  B  to  run 
and  operate  the  same  to  their  mutual  advantage.  G  drove  his  cattle  to 
the  ferry  to  be  crossed,  but  the  water  was  so  l^w  that  the  boat  could 
not  cross  and  was  not  running.  He  made  an  arrangement  with  B  to 
assist  him  in  swimming  the  cattle  across  the  river,  and  in  attempting 
to  get  them  across  in  this  manner  a  portion  of  the  cattle  were  drowned. 
A  was  not  present  at  the  time  and  gave  B  no  authority  to  cross  persons 
or  property  other  than  that  contained  in  the  written  agreement.  Held, 
as  B*s  attempt  to  swim  the  cattle  across  the  river  was  an  act  wholly 
outside  of  the  duties  required  of  him  as  ferryman,  either  by  law  or  the 
contract  of  partnership,  A  is  not  responsible  for  the  manner  of  its  per- 
formance.   Einstman  v.  Black  et  aL,  381 

FORMER  ADJUDICATION.— See  Bes  Adjtoioata. 

FRAUD. 
Generally. 

1.  Attachment — Affidavit.-— The  averment  in  an  affidavit  of  a  fraudu- 
lent conveyance  by  the  debtor,  as  the  basis  for  a  writ  of  attachment  is 
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FRAUD. 
Generally.    Continued. 
incompetent  to  prove  the  issue  of  fraad  upon  the  trial  against  the  officer 
for  taking  the  property.    Balohradsky  y.  Carlisle  et  al.y  289 

2.  Evidence  of  fraudulent  intent. — ^To  render  a  sale  fraudulent  un- 
der Sec.  1,  Chap.  11,  R.  S.  1874,  it  is  not  necessary  to  show  that  the  pur. 
chaser  participated  in  the  fraudulent  intent  as  his  title  to  the  property  is 
not  in  issue.  Where  the  question  at  issue  was  whether  a  husband,  act- 
ing as  the  general  agent  of  his  wife,  had  within  two  years  next  preceding 
the  commencement  of  this  suit,  fraudulently  conveyed  or  assigned  the 
effects  of  appellee,  his  wife,  or  a  part  thereof,  so  as  to  hinder  or  delay 
her  creditors.  Heldj  that  the  evidence  as  to  the  transaction  in  this  [ 
case  was  sufficient  to  have  fairly  raised  upon  the  trial  the  question  of  i 
fraudulent  intent,  and  it  should  have  been  submitted  to  the  jury.  Pet- 
tingill  et  al.  v.  Drake,  424 

FRAUDULENT  CONCEALMENT  OF  CAUSE  OF  ACTION— See  Stat- 
ute OF  Limitations. 

FRAUDULENT  REPRESENTATIONS. 
Generally. 

1.  Fraudulent  representations  as  to  sewer  gas. — If  fraudulent  rep- 
resentations are  made  to  a  tenant  before  the  execution  of  a  lease  that 
the  premises  are  free  from  sewer  gas,  and  he  moves  in  and  finds  the 
premises  so  infected  with  sewer  gas  as  to  be  ii^jurious  to  health,  it  is 
the  duty  of  the  tenant,  if  he  wishes  to  disaffirm  the  contract,  to  do  so 
immediately  and  leave  the  premises.    Morey  et  al.  v.  Pierce^  91 

2.  Time  for  making  election — Damages. — ^The  time  for  the  tenant 
to  make  his  election  is  upon  the  discovery  of  the  fraud.  If  the  plaintiff 
by  his  acts  affirms  the  lease  and  makes  it  good  by  election,  he  is  not 
thereby  debarred  of  his  action  to  recover  such  damages  as  were  the 
natural  and  proximate  result  of  the  fraud,  if  the  fraud  shall  be  proved . 
Morey  et  al.  v.  Pierce,  91 

GAMBLING  POLICIES.— See  Insubancb. 

GUARDIAN  AND  WARD. 
Generally. 

1.  Settlement  of  account. — After  a  careful  consideration  of  all  the 
evidence,  the  court  is  of  opinion  that  the  court  below  erred  in  charging 
interest  on  the  $1,500  from  June  1, 1866,  instead  of  from  July  29,  1867, 
and  that  whenever  the  Stewart  note  was  paid  or  so  considered,  the 
settlement  of  the  principal  interest  due  on  it  at  that  time  would  be 
chargeable  to  appellant,  and  six  per  cent,  interest  with  annual  rests. 
Henning  v.  Eldridge,  191 

Duties  and  powers  of  guardians. 

2.  Duties  of  guardian  and  administrator, — ^Where  the  taxes  on  the 
bond  had  accrued  and  were  due  before  the  death  of  the  ward's  father, 
and  were  not  paid  by  the  administrator,  it  was  proper  that  the  guard- 
ian should  pay  the  same,  for  the  taxes  and  mortgages  were  direct  and 
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Duties  and  powebs  of  ouardians.    Continued, 
immediate  charges  and  liens  upon  the  realty,  and  that  was  vested  in 
the  ward,  and  upon  the  guardian  devolved  the  duty  of  its  care  and 
management.    The  administrator  is  not  bound  to  protect  the  real  estate, 
and  to  it  he  is  an  utter  stranger.     Wright  v.  Comley,  551 

3.  Keeping  down  incumbrances. — Where  a  guardian,  without  an 
order  of  court,  made  payment  from  the  income  and  profits  of  his  ward's 
estate  for  taxes,  intei^est  and  payment  on  the  mortgage  debt,  and  these 
payments  wei-e  manifestly  for  the  benefit  of  the  ward,  and  absolutely 
essential  for  the  preservation  of  his  estate,  the  guardian  should  be  al- 
lowed these  items  in  his  settlement.     Wright  v.  Comley^  551 

4.  Powers  of  guardian — Statute  of  **Guardian  and  Ward.*^ — While 
the  above  power  is  not  one  of  the  powers  enumerated  in  our  statute  as 
vested  in  the  guardian,  yet  the  statute  of  **  Guardian  and  Ward  **  was 
not  designed  as  a  complete  code,  and  except  as  therein  otherwise 
provided,  die  common  law  regulating  the  powers,  duties,  rights  and 
liabilities  of  guardians  is  left  in  force.     Wright  v.  Comleg,  551 

HIGHWAYS.— See  Roads  and  Bridges. 

HOMESTEAD  RIGHTS.—See  Dower. 

HUSBAND  AND  WIFE. 
Wipe  as  witness. 

1.  Payment  of  money  to  wife — Wife  acting  as  agent  of  hu^hand. 
— Appellee  brought  an  action  against  appellant  for  malicious  prosecu- 
tion in  causing  her  arrest  on  a  charge  of  secreting  certain  i>er8onal  prop- 
erty on  which  appellant  had  a  chattel  mortgage.  Appellee  claimed 
that  she  had  paid  the  mortgage  in  full  prior  to  her  arrest,  and  among 
other  payments  testified  to  having  paid  certain  sums  to  appellant's  wife. 
To  disprove  these  alleged  payments  to  the  wife,  appellant  offered  the 
latter  as  a  witness,  whom  the  court  rejected  as  incompetent.  Held, 
that  although  there  is  no  direct  proof  that  appellant's  wife  was  acting 
as  his  agent,  appellee  can  not  be  heard  to  say  that  she  was  not  so  act- 
ing; that  so  far  as  the  payment  of  the  money  to  and  its  receipt  by  ap- 
pellant's wife  was  concerned,  it  was  a  transaction  in  a  matter  of  busi- 
ness in  which  the  wife  was  acting  as  the  agent  of  her  husband,  in 
respect  to  which  particular  transaction  she  was  a  competent  witness. 
Poppers  V.  Miller,  87 

2.  Wife  as  witness,—'  Where  appellee  was  put  upon  the  stand  as  a 
witness  for  appellants,  and  in  order  to  charge  her  with  a  knowledge  of 
the  sale  by  her  husband  of  her  effects  to  one  W.,  she  was  asked  certain 
questions  intended  to  draw  out  the  facts  that  she  had  derived  certain 
information  concerning  the  sale  from  her  husband  and  that  she  had 
given  him  certain  directions  in  regard  to  it.  Held,  that  this  class  of 
evidence  does  not  come  within  section  5.  chapter  51  of  the  statute.  The 
wife  was  being  examined  with  reference  to  her  own  business  transac- 
tions, in  which  it  was  alleged  her  husband  had  acted  as  her  agent.  She 
was  not  testifying  against  her  husband  and  therefore  he  could  not  be 
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WiFB  AS  WITNESS.    Continued. 
prejudiced  by  anything  she  might  say.    Pettingill  et  al,  y.  Drake,  424 
As  to  domicile  of  wife  in  cases  of  divorce, — See  Divorce. 

INFANCY. 
Gbnbrallt. 

1.  Selling  goods  to  minor  on  credit. — A  merchant  sells  goods  to  a 
minor  upon  the  credit  of  the  father,  at  the  risk  of  being  able  to  show 
express  authority  in  the  child  to  make  the  particular  purchase,  or  facts 
and  circumstances  from  which  the  law  will  imply  such  authority  or  a 
promise  to  pay  for  them.    Allen  v.  Jacohi  et  al,,  277 

INTEREST. 

As  to  accounts  hearing  interest. — See  Accounts. 

INSTRyCTIONS. 
Gbnbbally. 

1.  Assumption  of  facts. — An  instruction,  which  assumed  the  fact 
of  fraud  and  misrepresentation  by  defendants,  when  the  evidence  as  to 
that  fact  was  conflicting,  is  erroneous.    Morey  et.  al.  v.  Pierce,        91 

2.  Based  on  evidence. — Instructions  should  be  based  upon  the  evi- 
dence.   Beidler  et  al.  v.  Fish,  29 

3.  Care  necessary. — Where  a  case  is  put  to  a  jury  by  instructions 
upon  certain  recited  facts,  great  care  is  necessary  to  state  all  the  con- 
trolling facts  fairly,  and  the  safer  course  is  merely  to  announce  the  rule 
of  law  applicable,  without  singling  out  and  laying  stress  upon  certain 
facts  claimed  to  be  proved,  if  there  is  any  serious  conflict  as  to  them,  or 
if  they  involve  or  are  dependent  upon  other  important  facts  not  stated. 
Prickett  v.  Madison  Co.,  454 

4.  Comparative  negligence. — The  element  of  comparison  is  [the  es- 
sence of  the  rule  of  comparative  negligence,  and  an  instruction  which 
fails  to  institute  a  comparison  of  the  negligence  of  the  plaintiff  with  that 
of  the  defendant,  is  erroneous.  First  National  Bank  of  Lanark  v. 
Eitemiller,  Z".    I  '  22 

5.  Consent  of  counsel — Where  the  court  gave  the  peremptory  in- 
struction to  the  jury  to  find  for  the  defendant,  and  the  bill  of  exception 
showed  that  plaintifiTs  counsel  expressly  consented  that  the  court  might 
80  instruct,  and  no  exception  was  taken,  plaintiff  can  not  assign  error  for 
such  action.     Clifford  v.  Drake,  lb 

6.  Degree  of  proof. — An  instruction  that  "  the  law  requires  the 
plaintiff  to  make  clear  and  satisfactory  proof  of  the  contract,  as  claimed 
by  him;  therefore,  if  you  believe  the  evidence  in  this  case  is  such.as  to 
leave  the  real  terms  of  the  contract  between  the  parties  in  doubt,  the 
plaintiff  can  not  recover."  Held,  that  the  degree  of  proof  required  by 
this  instruction  in  order  to  entitle  plaintiff  to  recover  is  greater  than 
required  by  law.  If  the  preponderance  of  the  evidence  is  in  favor  of 
plaintiff's  version  of  the  contract,  the  jury  .should  so  find,  although  they 
may  have  had  som3  doubt  concerning  it.     White  v.  Gale,  274 
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7.  Degree  of  proof, — In  a  civil  cause  it  is  error  to  instruct  that  a 
party  must  prove  to  the  satisfaction  of  the  jury,  etc.  The  law  does  not 
require  such  a  hi^h  degree  of  proof  for  the  maintenance  of  an  issue  in  a 
civil  cause.    Balohradsky  v.  Carlisle  et  al.f  2S9 

8.  Error  in  admitting  evidence. — An  error  in  admitting  improper 
evidence  is  not  cured  by  an  instruction  not  to  regard  the  same.  Ct/y  of 
Chicago  v.  Wright  and  Lawther  Oil  and  Lead  Mfg.  Co.,  119 

As  to  instructions  on  negligence. — See  Nboligencb. 

9.  Evidence  tending  to  show  abandonment  of  work. — ^Where  it  was 
incumbent  upon  appellee  to  show  either  a  substantial  performance  of 
the  terms  of  a  contract  within  the  time  fixed  or  a  sufficient  reason  for  a 
failure,  or  a  voluntary  acceptance  by  appellants  of  the  work  as  done,  an 
instruction  which  withdrew  from  the  consideration  of  the  jury  all  of 
appellants'  evidence  tending  to  show  that  appellee  al)andoned  the  work 
before  its  completion  without  good  cause,  was  improper.  Smiih  et  al. 
V.  Stafford,  313 

10.  Illogical  instruction. — An  instruction  which  requires  the  jury 
to  find  as  to  certain  facts  and  then,  instead  of  instructing  them  as  to  the 
legal  consequences  of  such  facts  a?  found,  announces  a  proposition  of 
law  which  in  no  way  follows  as  a  consequence  of  the  finding,  but  which 
is  equally  true  and  equally  applicable  to  the  case  whichever  way  the 
facts  submitted  are  determined,  is  illogical,  inconsequential  and  im- 
proper.   Pope  etal.  v.  Lowitz,  96 

11.  Injury — Excavation  in  sidewalk. — Where  defendant  was  mak- 
ing some  changes  in  the  sidewalk  and  plaintiff  was  iivjured  by  falling 
into  an  excavation  made  in  the  sidewalk,  and  an  instruction  was  given 
that  "  it  was  defendant's  duty  to  have  the  work  so  done  as  to  save  and 
protect  the  public  and  all  persons  using  the  street  or  sidewalk  from 
iiVJury,"  etc.  Held,  that  this  was  erroneous.  Defendant  was  not  a 
guarantor  of  the  safety  of  persons  using  the  sidewalk.  He  was  only 
required  to  use  ordinary  and  reasonable  care  in  constructing  the  walk 
and  guarding  against  danger.  First  Nat.  Bk.  of  Lanark  v.  Eiten- 
miller,  22 

12.  Oiring  undue  prominence  to  certain  portions  of  evidence. — An 
instruction  calling  the  attention  of  the  jury  specially  to  certain  portions 
of  the  evidence,  bearing  upon  the  question  of  the  scope  of  a  party's 
agency,  thus  giving  such  portions  undue  prominence  and  omitting  other 
facts  in  evidence  bearing  upon  the  same  question,  is  improper.  Pope 
et  al.  V.  Lowitz,  96 

13.  Must  be  accurate. — ^Where  the  evidence  is  conflicting,  it  is  es- 
sential that  the  law  be  expounded  accurately  and  clearly.  St.  L.  C.  R. 
R.  Co.  Y.Moore,  510 

14.  Object  of  instructions. — The  object  of  instructions  is  to  convey 
to  the  minds  of  the  jury  correct  principles  of  law  as  applicable  to  the 
evidence  which  has  been  laid  before  them,  and  nothincr  shonld  be  given 
to  the  jury  unless  it  will  promote  that  object.  First  Nat.  Bk.  of 
Lanark  v.  Eitenmiller,  22 
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INSTRUCTIONS. 
Generally.    Continued. 

15.  Quesiiona  of  fact, — A  court  by  flubmitting  questions  of  feet  to  a 
jury,  impliedly  assures  them  that  there  is  evidence  tending  to  prove 
the  fects  so  admitted.  As  the  first  instruction  ^ven  submitted  questions 
of  fact  which  were  not  based  on  the  evidence  it  was  erroneous.  Pope 
et  al,  y.  Lowitz,  96 

16.  Questions  of  law. — Qaestions  of  law  are  for  the  court  and  it  is 
error  to  submit  them  to  the  jury  or  to  so  frame  instructions  as  to  give 
an  apparent  license  to  the  jury  to  determine  such  questions.  Beidler 
et  aL  V.  Fishy  29 

17.  Question  of  late. — Instructions  which  submit  it  to  the  jury  to 
determme  what  acts  constitute  an  unlawful  interference  with  a  plaint- 
iffs possession  are  improper.    Beidler  et  al.  v.  Fish,  29;   Same  v. 
Same,  '  623 

18.  Singling  out  inconclusive  circumstances. — It  is  error  in  an  in- 
struction to  single  out  a  number  of  inconclusive  circumstances  in  proof 
favorable  to  the  one  side,  omitting  all  references  to  other  circumstances 
favorable^to  the  other  side  and  bearing  on  the  same  point,  and  inform 
the  jury  such  circumstances  were  proper  for  their  consideration  in  mak- 
ing up  a  verdict.    Mclntyre  v.  Thompson^  654 

19.  Sufficient  fefice.-^kvi  instruction  that  "all  he  is  required  to 
prove  is  that  his  fence  then  and  there  was  sufficient  to  turn  ordinary 
stock.**  jEr6?(2,  that  although  the  case  would  not  be  reversed  for  the 
giving  such  instruction,  yet  the  court  is  of  opinion  that  the  terms  **  not 
extraordinarily  breachy  **  are  preferable  in  point  of  clearness  to  *'  ordi- 
nary.**   Burt  et  al.  v.  Blake,  824 

INSURANCE. 
Life. 

1.  Policy  payable  to  heirs  or  representatives. — The  doctrine  that 
the  beneficiary,  where  a  particular  person  is  named  as  beneficiary,  ac- 
quires a  vested  interest  in  the  policy  and  its  proceeds  to  the  extent  of 
depriving  the  person  insured  of  the  power  of  disposing  of  the  policy 
during  his  life-time,  is  not  applicable  to  a  policy  made  payable  to  the 
** heirs,"  the  "legal*'  or  ** personal  representatives**  of  the  insured. 
Johnson  et  al.  v.  Van  Epps,  201 

2.  Power  to  change  beneficiary. — While  the  benficiary  named  in  a 
policy  takes  such  an  interest  in  it  as  entitles  him  to  receive  the  money 
when  by  the  terms  of  the  contract  it  becomes  payable,  to  the  exclusion 
of  the  heirs  or  personal  representatives  of  the  insured,  yet  such  interest, 
in  the  'absence  of  any  statute  affecting  the  question,  is  subject  to  the 
right  of  the  insured,  who  pays  the  premiums  and  retains  control  of  the 
policy,  to  dispose  of  it  or  to  change  the  beneficiary,  at  least  .with  the 
consent  of  the  insurer.    Johnson  et  al.  v.  Van  Epps,  201 

3.  Wager  policies. — Where  a  person  takes  out  an  insurance  upon 
his  own  life,  for  the  benefit  of  some  third  pprson,  who  may  not  have  an 
insurable  interest  in  the  lite  insured,  the  question  whether  it  is  a 
gambling  'or  wagering  policy  is  in  every  case  one  for  the  jury  to  deter- 
mine under  proper  instructions;  and  if  it  be  found  that  the  insured  has 
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Life.  Continued. 
been  the  principal  actor  in  the  transaction  and  has  entered  into  it  with 
Em  honest  purpose  to  aid  one  whom  he  deems  a  proper  object  of  his 
bounty,  the  transaction  will  be  sustained;  but  if  it  appears  the  party 
insured  is  a  mere  nominal  party,  and  he  procured  the  insurance  for  the 
purpose  of  giving  the  beneficiary  the  advantaare  of  such  insurance  upon 
his  life,  when  the  beneficiary  could  not  obtain  it  in  his  own  name, 
the  policy  will  be  declared  void.    Johnson  et  al.  v.  Van  Epps,         201 

JOINT  CONTRACTORS. 
Generally. 

1 .  Re  lease  of  some — Pleading. — Ordinarily,  where  one  of  several  joint 
contractor  is  released  all  are  released;  but  where,  by  mutual  unde^ 
standing  of  the  parties,  some  shall  be  discharged  and  the  others  held  foi 
another  period,  the  old  contract  no  longer  exists,  and  the  liability  of 
the  parties  should  be  alleged  according  to  the  present  effect  and  condi- 
tion of  the  contract.    Aten  et  al.  v.  Brown  et  aZ.,  451 

JOINT  LESSORS. 
Generally. 

1.  Joint  lessors,  Uabilitif  of. — ^The  fact  that  a  party  is  a  joint  lessor 
with  another  does  not  make  him  responsible  for  the  acts  of  the  latter 
when  attempting  to  enter  the  premises  by  force,  unless  he  participates 
in  or  authorizes  such  forcible  acts.    Beidler  et  al.  y.  Fish,  623 

JUDGES  OF  ELECTION.— See  Elections. 

JUDGMENTS.—See  Practice. 
Generally. 

1.  Change  in  security — Prior  judgment. — Where  a  party  buys  land 
incumbered  with  a  moitgage  and  contemporaneously  with  the  purchase 
and  as  a  part  thereof,  executes  a  note  and  mortgage  in  lieu  of  the  one 
previously  given,  thus  assuming  the  payment  of  the  mortgage  as  part 
of  the  price  of  the  land,  the  later  mortgage  will  have  priority  over  a 
judgment  recovered  against  the  purchaser  after  the  first  mortgage  was 
given.     Whittemore  v.  Shi  ell  et  al.,  414 

2.  Re-instating  cause — Fitml  judgment. — Where  an  action  of  re- 
plevin was  brought  in  1878,  and  defendants  entered  their  appearance 
and  entered  a  motion  to  quash  the  writ  for  want  of  sufficient  affidavit,  and 
plaintiff  at  the  same  time  entered  a  cross-motion  for  leave  to  amend  such 
affidavit,  and  these  motions  were  CDntinued  and  nothing  done  by  the 
court  until  1832,  when  the  suit  was  dismissed  by  the  court  for  want  of 
prosecution,  and  judgment  de  retomo  pnd  for  costs  was  given  against 
plaintiff.  Held,  that  such  judgment  of  dibmissal,  etc.,  was  a  final  judg- 
ment, and  when  the  term  at  which  it  was  rendered  had  elapsed  the 
court  below  had  no  power  or  authority  to  set  aside  the  judgment  and 
re-instate  the  cause.    Reynolds  v.  Anspach,  38 

As  to  injunction  restraining  collection  of  judgment  at  laic. — See 
Chancery. 
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Qenerally.    Continued. 

Ab  to  when  judgment  will  he  reversed, — See  Pb actios. 

As  to  estoppel  by  judgment, — See  Estoppel. 

As  to  setting  aside  judgment  by  default, — See  Practigb. 
In  condemnation  proceedings. 

3.  Judgment  in  condemnation  proceeding, — ^The  ordinary  judgment 
in  proceedings  to  condemn  private  property  for  public  use,  is  but  con- 
ditional, and  nofabsolute,  where  the  property  has  been  neither  actually 
taken  nor  damaged  by  the  party  so  seeking  to  condemn,  and  such  party 
may,  within  a  reasonable  time,  abandon  the  proceedings.  But  if  such 
party  shall,  without  payment  or  tender  of  the  compensation  awarded, 
and  without  the  consent  of  the  owner,  appropriate  the  property  by 
taking  x>088e8sion,  then  such  owner  may  have  his  action  of  ejectment 
to  recover  the  possession  or  trespass  for  damages,  or  he  ipight  bring 
case  or  perhaps  waive  the  tort  and  maintain  debt  for  the  amount  awarded. 
Corunth  v.  Village  of  Hyde  Park,  635 

4.  When  judgment  becomes  absolute, — When  the  proceedings  have 
progressed  to  judgment  and  tbe  party  seeking  to  condemn  has  taken 
possession  of  the  property  with  the  consent  of  the  owner,  the  judgment 
becomes  absolute,  vrill  bear  interest  as  in  cases  of  ordinary  judgments  in 
common  law  actions,  and  if  the  condemning  party  be  not  a  municipal 
corporation,  against  which  an  execution  can  in  no  case  issue,  execution 
may  be  awarded  upon  it,  because  such  taking  possession  ipso  facto 
gives  the  owner  a  vested  right  in  the  compensation.  Corwith  v.  Vil- 
lage of  Hyde  Park,  635 

JURISDICTION. 
Generally. 

1.  Chancery  jurisdiction — Mandamus  proper  remedy, — A  bill  in 
chancery,  filed  by  defendant  in  error  aarainst  a  municipal  corporation  to 
enforce  the  payment  of  a  judgment,  and  praying  that  an  account  be 
taken  of  the  resources  of  the  city,  and  that  plaintiff  in  error  be  enjoined 
from  paying  illegal  claims,  that  its  officers  be  enjoined  from  drawing 
warrants  against  the  levy  of  taxes  of  1883,  etc.  Held,  that  a  court  of 
chancery  has  no  jurisdiction,  as  defendant  in  error  has  an  ample  and 
complete  remedy  at  law  by  mandamus  to  enforce  the  payment  of  his 
judgment.  The  averments  of  fraud  in  the  bill  are  too  uncertain  and 
indefinite  to  give  a  court  of  chancery  jurisdiction,  if  such  jurisdiction 
could  be  maintained  on  that  ground  in  a  case  of  this  character.  City 
of  East  St,  Louis  v.  Millard,  483 

2.  Freehold  not  involved, — As  the  question  of  the  right  of  defend- 
ant in  error  to  dower  and  homestead  was  settled  by  the  Supreme  Court, 
and  the  only  controversy  now  involved  is  as  to  the  amount  she  should 
pay  toward  lifting  the  incumbrances,  this  court  has  jurisdiction.  Selb 
et  al,  V.  Mabee,  etc,  574 

3.  Liability  of  heirs  and  devisees, — ^A  bill  in  chancery  seeking  to 

make  the  heirs  at  law  and  devisees  personally  liable  by  virtue  of  section 

12,  chapter  59,  R.  S.    Held,  that  courts  of  equity  do  not  have  junsdic- 
Vol.   Xrv.   44 
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Generally.  Continued. 
tdon  in  this  class  of  cases.  The  remedy  provided  by  the  statute  is  parely 
a  legal  one;  the  heirs  at  law  and  devisees  being  entitled  to  all  the  bene- 
fits  of  a  jury  trial  as  to  the  validity  of  the  claim  against  their  ancestor, 
as  to  whether  or  not  the  same  is  barred  by  the  Statute  of  Limitations  and 
as  to  the  valae  of  the  lands  descended  to  them.  Schot^r  et  al.  v. 
Hildebrandt^  etc..  353 

4.  Validity  of  statute, — ^Where  the  question  of  the  validity  of  a 
statute  is  involved » this  court  has  no  jurisdiction,  and  when  the  point 
is  made  in  apparent  good  faith  and  must  be  disposed  of  in  order  to  de- 
cide the  case,  the  court  will,  upon  its  own  motion,  decline  to  consider  it. 
J.  C.  R.  R.  Co.  V.  Willenborg  et  al.,  508;  W.  St.  L.  <t  P.  Ry.  Co.  v. 
Stephens^  c07 

As  to  jurisdiction  in  diatnissing  appeal. — See  Appeals. 

As  to  re-instating  cause. — See  Judoicents. 

As  to  chancery  jurisdiction, — See  Chakcbrt. 

As  to  jurisdiction  of  non-resident  corporation. — See  Cobpobatton. 

laches. 

Gbneballt. 

1.  Equitable  relief. — ^Wherethe  payment  of  a  judgment  was  avail- 
able as  a  defense  in  a  suit  at  law,  and  would,  if  proved,  have  consti- 
tuted a  complete  defense  to  a  suit  against  a  party,  and  such  party 
neglected  his  defense  and  suffered  judgment  to  go  by  default,  he  would 
be  barred  from  setting  up  the  same  facts  as  a  ground  of  equitable  relief. 
GHndol  V.  Ruby,  439 

2.  When  will  not  preclude  assertion  of  equitable  right. — Mere 
laches  alone,  short  of  the  period  fixed  by  the  Statute  of  Limitations  as  a 
bar,  will  not  preclude  the  assertion  of  an  equitable  right  where  the  ad- 
verse party  is  not  lulled  into  security  by  the  delay,  or  prejudiced  there- 
by.    Hubbard  v.  U.  S,  Mortgage  Co.  et  al,,  40 

LANDLORD  AND  TENANT.— See  Lease. 
Generally. 

1.  Injury  to  tenants  possessions. — ^Where  the  wrongful  acts  alleged 
in  plaintiff's  first  and  second  counts  consisted  merely  in  defendants* 
intestate,  who  was  plaintiff's  landlord,  digging  a  deep  trench  in  the 
ground  close  to  and  adjoining  plaintiff's  premises,  whereby  the  founda- 
tion of  his  building  was  disturbed  and  caused  to  settle  and  give  way, 
thereby  causing  the  injuries  complained  of,  and  there  was  evidence  given 
tending  to  support  these  counts.  Held,  that  said  count  sufficiently  set 
forth  a  cause  of  action,  and  it  was  error  for  the  court  to  so  modify  plaint- 
iff *s  instructions  as  to  require  plaintiff,  in  order  to  recover,  to  prove 
that  defendant's  intestate  wrongftiUy  entered  upon  the  premises  in  pos- 
session of  the  plaintiff  as  his  tenant.    Stevens  v.  Brown  et  al.,  173 

2 .  Remaining  in  possession  after  expiration  of  lease. — Where  there 
is  a  lease  for  a  year,  and,  by  the  assent  of  both  parties,  the  tenant  con- 
tinues in  possession  afterward,  then,  in  the  absence  of  any  new  agree- 
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ment,  the  law  will  imply  a  tacit  renovatioii  of  the  former  one.  Where 
the  lease  is  for  any  period  less  than  a  year,  the  holding  will  be  constnied 
as  being  for  another  term  of  the  same  length  of  time,  and,  in  all  cases, 
as  upon  the  same  terms  as  to  the  amount  of  rent  and  times  of  payment, 
unless  there  be  some  act  of  one  or  both  the  parties  to  rebut  such  an  im- 
plication.   Field  et  al.  y.  Herrick  et  al,<,  181 

3.  Same — Where  acts  rebut  such  implication. — Where  acts  are 
shown  which  would  snflBce  to  rebut  the  implication  of  such  renewal,  but 
which  fall  short  of  a  new  agreement,  then  the  tenant  would  be  in  the 
rightful  possession  under  a  tenancy  subject  to  be  terminated  by  thirty 
days  notice  in  writing.    Field  et  al.  y.  Herrick  et  al.^  181 

4.  Repairs. — It  is  a  general  rule  of  law  that  the  occupant  of  prem- 
ises is  responsible  for  injuries  receiyed  in  consequence  of  a  failure  to 
keep  them  in  repair.    Cleveland  Co-operative  Stove  Co.  y.  Wheeler^  112 

5.  Eight  of  possession. — Where  a  landlord  has  a  tenant  in  posses- 
sion under  a  lease  expiring  at  a  certain  time,  and  executes  to  a  third 
party  a  lease  of  the  premises  to  begin  at  the  expiration  of  the  term  of 
the  tenant  in  possession,  the  right  of  possession,  at  the  expiration  of 
the  first  lease,  yests  in  the  second  lessee.    Beidler  et  al.  y.  Fish,        29 

6.  Tenants  holding  separatelyx — Where  plaintiff  occupyiug  the  same 
building  with  defendant  sued  defendant  for  an  injury  caused  by  an 
oyerflow  of  water  from  defendant's  store  upon  plaintiff's  goods,  and 
both  parties  held  separately  as  tenants  of  the  sam?  landlord,  it  was  er- 
ror to  admit  in  eyidence,  against  defendant's  objection,  defendant's 
lease.  Plaintiff  was  no  party  to  such  instrument,  and  the  only  duties  or 
obligations  thereby  imposed  or  created  were  solely  to  the  lessor.  Cleve- 
land Oo' operative  Stove  Co.  y.  W heeler ^  112 

As  to  surrender  of  term. — See  Surrender  op  Term. 
As  to  authority  of  agent  to  execute  lease  under  seal. — See  Aobnct. 
As  to  damages  for  interruption  of  business  by  inte) feting  with 
tenant's  possession. — See  Damages. 
Where  fraudulent  bepresbntations  made. 

7.  Fraudulent  representations  as  to  sewer  gas. — If  fraudulent  rep- 
resentations are  made  to  a  tenant  before  the  execution  of  a  lease  that 
the  premises  are  free  from  sewer  gas,  and  he  moves  in  and  finds  the 
premises  so  infected  with  sewer  gas  as  to  be  injurious  to  health,  it  is  the 
duty  of  the  tenant,  if  he  wishes  to  disaffirm  the  contract,  to  do  so  imme- 
diately and  lea  ye  the  premises.    Pierce  et  al.  y  Morey^  91 

8.  Same —  Time  for  making  election.  — ^The  time  for  the  tenant  to  make 
his  election  is  upon  the  discovery  of  the  fraud.  If  the  plaintiff  by  his 
acts  affirms  the  lease  and  makes  it  good  by  election,  he  is  not  thereby 
debarred  of  his  action  to  recover  such  damages  as  were  the  natural  and 
proximate  result  of  the  fraud,  if  the  fraud  shall  be  proved.  Pierce  et 
al.  y.  Morey,  91 

9.  Same — Measure  of  damages. — But  whether  the  tenant  affirms  or 
disaffirms  the  lease  upon  discovering  the  fraud  would  be  material  in 
determining  the  proper  rule  of  damages.    If  the  lease  was  absolutely 
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Where  fraupulent  refre&ektations  hadb.  Cantintted. 
void,  a  plainti£P  woald  be  entitled  to  recover  back  for  all  he  had  paid  or 
done  under  it,  while  if  he  affirmed  it  or  made  it  g^ood  by  election,  he 
would  not  necessarily  be  entitled  to  recover  back  the  rent  he  had  paid, 
or  for  what  he  had  done  under  the  lease,  because  it  had  been  paid,  and 
done  in  performance  of  a  valid  covenant,  and  he  might  have  derived 
some  benefit  from  the  lease  and  use  of  the  premises.  Pierce  el  al.  v. 
Morejff  91 

LEASE.— See  Landlord  and  Tenant. 
Generally. 

1.  Authority  to  execute  lease, — Where  agrents*  authority  is  sufficient . 
to  enable  them  to  execute  a  parol  lease  which  would  be  binding  upon 
their  principals,  their  unauthorized  use  of  a  seal  can  not  convert  such 
parol  lease  into  a  specialty.    Beidler  et  al.  v.  Fieh^  29 

2.  Cancellation  of  lease, — Where  a  landlord  executes  to  a  party  a  lease 
not  under  seal,  of  premises  to  begin  at  the  expiration  of  the  term  of  the 
tenant  in  possession  of  the  premises,  and  such  lease  is  surrendered  by 
said  party  before  the  time  for  his  term  to  commence,  such  surrender  of 
the  lease,  if  made  with  the  intention  of  terminating  or  canceling  the 
tenancy,  and  if  such  intention  is  assented  to  and  participated  in  by  the 
lessor,  is  valid  as  a  surrender  of  the  term.    Beidler  et  al,  v.  Fishf     29 

3.  Executory  lease  under  seal, — An  executory  lease  under  seal  can 
not,  without  a  new  consideration,  be  changed  by  parol  so  as  to  form  the 
basis  of  an  action  or  for  recoupment.    Reeves  v.  Hyde,  2S3 

4.  Ijcase  within  Statute  of  Frauds, — Where  a  tenant  in  possession  of 
premises  made,  in  December,  1877,  an  agreement  for  anew  lease  of  the 
premises  for  at  least  a  year  from  January,  1878,  at  a  specified  rent  to  be 
paid  monthly,  and  such  agreement  was  not  in  writing,  and  therefore 
within  the  Statute  of  Frauds,  and  the  tenant  was  in  possession  under 
such  agreem3nt.  Held,  that  while  such  a^i^reement  would  be  void  as 
to  the  duration  of  time,  it  would  govern  a«  to  the  amount  and  time  of 
payment  of  rent,  and  as  to  notice  to  quit.  Under  such  agreement  pro- 
viding for  the  payment  of  rent  monthly,  the  lessee  would  become  tenant 
from  month  to  month,  and  would  be  entitled  to  thirty  days  notice  m 
order  to  terminate  said  tenancy.    Field  et  al.  v.  Herrick  et  al.,        182 

LEVY. 
Generally. 

1 .  Elements  of  estoppel. — Where  the  officer  levied  upon  certain  goods 
packed  in  a  box,  as  the  goods  of  appellee's  mother,  and  the  box  contained 
some  goods  belonging  to  appellee,  a  minor,  as  well  as  the  mother's  goods. 
HeJdy  that  as  there  is  no  evidence  in  the  record  that  appellee  packed 
his  goods  with  those  of  his  mother  with  the  fraudulent  intent  to  mislead 
any  one,  or  did  any  act  to  induce  the  officer  to  levy  upon  and  sell  the 
goods,  the  principal  element  of  an  estoppel  is  wanting.  The  officer 
levied  upon  the  goods  at  the  peril  of  showing  they  were  the  property 
of  the  defendant  in  the  writ.    Fcote  v.  The  People,  280 

As  to  officer  maintaining  action  of  trespass  for  goods  levied  on, — 
See  Trespass. 
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LIEN. 
Gbnerallt. 

1.  Uen  upon  crops, — Appellee  agreed  to  farnisli  A  with  mercban- 
dise,  and  A  promised  that  appellee  shoald  be  paid  the  first  money  re- 
ceived from  A's  crop.  There  was  no  oontxact  whatever  that  appellee 
should  have  a  lien  upon  or  any  interest  in  the  crop.  Subse  uently,  ap- 
pellant Brown  leased  the  farm  to  A,  who  was  his  son-in-law,  and  fur- 
nished him  the  necsssary  expenses  to  carry  on  the  farm.  Held,  that 
appellant  could  secure  himself  upon  the  crop  for  such  advances  by  pro- 
visions in  the  lease,  if  made  in  good  faith,  or  by  pledge  or  mortgage 
subsequently  made,  for  the  arrangement  between  appellee  and  A  would 
not  deprive  appellant  of  the  right  to  secure  payment  of  his  advances,  if 
by  the  use  of  greater  diligence  he  could  procure  the  first  lien.  And  the 
fact  that,  after  appellant  leased  the  premises,  he  gave  appellee  an  as- 
surance or  verbal  guaranty  that  appellee  should  be  paid,  woulJ  not 
work  an  estoppel  in  pais.    Brown  et  al.  v.  ThotnaSt  428 

LIFE  INSURANCE.— See  Insurance. 

MALICIOUS  PROSECUTION. 
Generally. 

1.  Want  of  probable  cause.— To  entitle  a  plaintiff  to  recover  in  an 
action  for  a  malicious  prosecution,  it  is  not  enough  that  the  criminal 
charge  preferred  against  him  is  malicious,  but  it  must  have  been  made 
without  any  probable  cause  by  the  party  making  it.  The  burden  of 
proof  is  upon  the  plaintiff  to  sustain  his  allegation  of  want  of  probable 
cause  by  a  clear  preponderance  of  the  evidence.  As  the  plaintiff  failed 
to  do  so  in  this  case,  the  judgmeut  is  reversed.  McFarland  v.  Wash- 
bum,  369 

2.  When  action  may  be  maintained, — An  action  for  malicious  pros- 
ecution can  not  be  maintained  unless  the  proceedings  complained  of  are 
terminated.    Poppers  v.  Miller,  87 

MASTER  AND  SERVANT. 
Generally. 

1.  Agency. — ^Where  appellee  did  not  understand  English,  and  by 
his  authority  a  party  acted  for  him  in  making  a  contract  for  services 
with  appellant,  and  appellee  came  to  work  at  the  time  and  in  the  man- 
ner arranged  for,  appellee  would  be  bound  by  such  contract.  Laugh- 
Wnv.  EUinqer,  835 

2.  Defect  in  machinery. — Employers  are  not  insurers  of  the  safety 
of  tools  or  machinery  furnished  their  employes.  They  are  only  liable  In 
pase  of  their  own  negligence  or  that  of  their  representatives,  and  the 
burden  of  proving  such  negligence  is  upon  the  person  alleging  it,  and 
where  notice  of  an  existing  defect  is  an  essential  element  of  the  negli- 
gence complained  of,  such  notice  must  be  proved.  C.dtA.R.R.  Co.  v. 
Pratt,  346 

3.  Entire  agreement — Quitting  before  expiration  of  time. — Where 
appellee  recovered  judgment  against  appellant  for  the  balance  claimed 
to  be  due  appellee  for  work  and  labor  on  appellant 's  farm,  and  appel- 
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MASTER  AND  SERVANT. 
Generally.  CotUinued. 
lant  claimed,  and  the  evidence  clearly  proved,  that  the  work  was  done 
under  an  entire  agreement,  and  that  appellee  violated  it,  of  his  own 
wrong,  by  q'litting  before  the  expiration  of  the  time  for  which  he  was 
engaged.  Held,  that  the  court  below  erred  in  overruling  appellant's 
motioa  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the 
law  and  the  evidence.    Laughlin  v.  Ettinger,  385 

4.  Obligation. — ^The  relation  of  master  and  servant  can  never  imply 
an  obligation  on  the  part  of  the  master  to  take  more  care  of  the  servant 
than  he  may  reasonably  be  expected  to  take  of  himself.  WhiUaker  v. 
Coombs,  498 

As  to  hazards  incident  to  service. — See  Railboads. 

MISTAKE. 

As  to  payment  of  money  under  mistake, — See  Payment. 
As  to  granting  new  trial/or  mistake^  etc, — See  Pbacticb. 

MORTGAGES. 
Chattel  mortgagb. 

1.  Evidence, — A  team,  harness  and  two  cows  were  taken  by  the  ap- 
pellant mortgagee,  and  sold  under  the  provision  in  a  chattel  mortgage 
that  the  mortgagee  might  sell  at  any  time  before  the  maturity  of  the 
debt  if  he  '*felt  himself  unsafe  or  insecure,  etc.**  Appelleci  the  mort- 
gagor, brought  an  action  of  trespass  for  the  taking  of  such  property. 
Heldy  that  it  was  error  for  the  court  to  exclude  evidence  which  tended 
to  show  the  actual  peril  of  appellant^s  claim  and  the  necessity  of  enforc- 
ing the  mortgage  provisions  in  order  to  secure  it,  and  it  was  error  to  ad- 
mit evidence  as  to  the  condition  of  appellee *s  family,  as  such  evidence 
was  calculated  to  arouse  the  sympathy  of  the  juiy  and  had  no  tendency 
to  prove  either  the  wrong  or  the  damage.    Grady  v.  Smith,  dbo 

Generally. 

2.  Change  in  security — Prior  judgment, — Where  a  party  buys  land 
incumbered  with  a  mortgage,  and  contemporaneously  with  the  purchase 
and  as  a  part  thereof,  executes  a  note  and  mortgage  in  lieu  of  the  one 
previously  given,  thus  assuming  the  payment  of  the  mortgage  as  part 
of  the  price  of  the  land,  the  later  mortgage  will  have  priority  over  a 
judgment  recovered  against  the  purchaser  after  the  first  mortgage  was 

given.     Whitttmore  v.  Shiell  et  al,,  414 

3.  Question  as  to  payment  or  sale  of  mortgages, — ^Where  the  issue 
was  whether  there  had  been  a  purchase  or  a  payment  of  certain  notes 
and  mortgages,  and  the  introduction  of  the  notes  and  mortgages  in- 
dorsed to  appellant  made  out  a  prima  facie  case  entitling  him  to  the 
possession  of  the  property,  an  instruction  which  allowed  the  jury  to  in- 
fer, from  the  fact  that  the  amount  due  on  said  notes  and  mortgages 
was  figured  up  and  paid  to  the  mortgagee,  that  such  transaction  was  a 
payment  and  not  a  sale,  thus  prat^ticaliy  withdrawing  from  their  con- 
sideration the  prima  facie  case  made  by  the  indorsement  ot  the  notes 
and  assignment  of  the  mortgage  to  appellant,  was  erroneous.  Balohr- 
adsky  v.  Carlisle  et  aZ.,  289 

As  to  parties  to  foreclose  suit, — See  Chancbbt. 
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MUNICIPAL  CORPORATIONS.— See  Cities,  Villagbb  and  Towns. 

NEGLIGENCE. 
Generally. 

1.  Comparative  negligence. — In  actions  for  personal  injuries  caused 
by  the  alleged  negligence  of  the  defendant,  if  the  negligence  of  the 
plaintiff  is  slight  and  that  of  the  defendant  gross,  and  if  it  so  appear 
when  compared  with  each  other,  the  plaintiff  may  recover.  First  Nat. 
Bk,  V.  Eitemiller,  22 

2.  Defect  in  machinery. — Employers  are  not  insurers  of  the  safety 
of  tools  or  machinery  furnished  their  employes.  They  are  only  liable 
in  case  of  their  own  negligence  or  that  of  their  representatives,  and  the 
burden  of  proving  such  negligence  is  upon  the  person  alleging  it;  and 
where  notice  of  an  existing  defect  is  an  essential  element  of  the  negli- 
gence complained  of,  such  notice  must  be  proved,  dlt  A.  B.  R,  Co.  v. 
Fratt,  346 

3.  Defect  in  sidewalk — Notice. — An  excavation  had  been  made  for 
a  cellar,  and  stones  had  been  placed  upon  the  sidewalk  to  prevent  per- 
sons from  attempting  to  pass;  but  some,  instead  of  going  around, 
jumped  across  the  corner  of  the  cellar,  and  the  owner,  fearful  that  chey 
might  fally  laid  planks  there.  Appellee,  who  was  well  acquainted  with 
the  excavation,  having  helped  to  dig  it,  and  having  passed  by  it  several 
times  a  day,  instead  of  going  around  or  crossing  to  the  opposite  side, 
attempted  in  the  night  time  to  cross  over  the  plank,  fell  and  was 
injured.  Held,  that  appellee  was  grossly  negligent  and  can  not  re- 
cover.     Village  of  Momence  v.  Kendall,  229 

4.  Duty  of  engineer. — If  an  engineer  or  person  conducting  a  train 
see  cattle  on  the  track  and  can  by  ordinary  care,  caution  and  diligence 
avoid  injury  to  them,  he  is  bound  to  do  so,  and  if  he  fails  the  railroad 
company  is  liable,  no  matter  if  the  owner  of  the  stock  was  negligent  in 
allowing  his  cattle  to  get  on  the  track.  C  M.  dt  St.  P.  R.  R.  Co.  v. 
Phillips,  265 

5.  Duty  of  injured  party. — The  law  imposes  upon  a  party  iiy  ured 
from  another's  breach  of  contract  or  tort,  the  active  duty  of  making 
reasonable  exertions  to  render  the  injury  as  light  a«  possible.  If,  by 
his  negligence  or  willfulness,  he  allows  the  damages  to  be  unnecessarily 
enhanced,  the  increased  loss,  that  which  was  avoidable  by  the  perform- 
ance of  his  duty,  falls  upon  him.    C,  <&  A.  R.  R.  Co.  v.  Buck,        394 

6.  Duty  to  protect  against  threatened  danger. — In  all  cases  where 
one  sees  the  gate  of  his  neighbor  open,  the  latch  insecure,  a  board  off 
the  fence,  or  any  other  defect  which  can  be  at  once  remedied  without 
any  considerable  cost  or  labor,  and  his  own  stock  is  liable  by  reason 
thereof  to  escape  from  his  premises  and  receive  injury,  it  is  his  duty  to 
protect  himself  against  the  threatened  danger  by  closing  the  open  gate, 
securing  the  d  'fective-  fastening,  nailing  on  the  loose  board,  or  other- 
wise securing  himself  against  the  threatened  loss.  0.  dt  A.  R.  R.  Co. 
V.  Buck,  894 

7.  Fire  from  sparks  of  engine. — Where  damage  is  caused  by  a 
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negligence. 

GENBBA.LLT.  Continued, 
fire  communicated  to  property  from  sparks  of  an  engine,  the  prima  fa- 
cie case  made  out  under  the  statute  (R.  S.  1881,  Ch.  114,  §  89)  is  rebut- 
ted by  the  company  showing*  that  at  the  time  of  the  accident  the  eng^e. 
smoke  stack  and  spark  arrester  were  all  safe  and  in  good  order  and  the 
engrineer  in  charge  of  the  locomotive  was  experienced  and  competent 
and  properly  performed  his  duty.    i.  B.  rf*  W.  Ry,  Co.  v.  Craig,    407 

8.  Grose  negligence. — Where  appellee  had  a  car  load  of  wheat 
standing  upon  a  warehouse  track  and  the  track  was  for  the  use  of  the 
warehouse,  and  was  not  one  of  the  regular  team  tracks  but  was  so  lo- 
cated that  teams  for  unloading  were  in  danger  from  appellant's  looomty- 
tives,  and  appellee's  teamster  asked  appellee  to  send  some  one  with  him 
to  watch  for  trains  and  no  one  was  sent,  and  at  dusk,  while  the  teamster 
was  loading  the  grain  and  was  in  the  car  where  he  testified  he  could 
not  hear  the  signals  sounded  on  account  of  the  noise  outside,  ap- 
pellant's train  collided  with  the  team  and  caused  injury.  Held,  that 
appellee  and  his  teamster  were  guilty  of  gross  negligence  in  thus  expos- 
ing the  property  to  danger  and  such  neglig^oe  was  the  primaiy  cause 
of  the  jnjury.    Penn.  Co,  t.  Edwards,  81 

9.  BeasondbU  care. — Where  the  evidence  showed  that  appellee  was 
not  employed  for  any  special  purpose,  but  performed  different  kinds  of 
labor,  doing  whatever  he  was  told  to  do,  and  the  superintendent  telling 
him  to  couple  cars,  he  did  not  inform  the  superintendent  that  he  was 
unskilled  and  ignorant  of  the  mode  of  coupling  cars,  but  went  to  work 
coupling  the  cars  from  the  inside  instead  of  the  outside  of  the  curve, 
which  was  far  more  dangerous,  and  was  injured.  Held,  that  appellee 
did  not  use  the  care  which  a  reasonably  prudent  and  discreet  man 
would.     WhiUakerY,  Coombs,  498 

10.  Signals,  giving  of. — An  instruction  was  given  that  if  appellant 
negligently  failed  ''  to  give  such  signals  of  the  approach  of  the  train  as 
to  enable  Dougherty,  the  deceased,  to  ascertain  the  approach  of  said 
train,''  and  he  was  in  the  exercise  of  due  care,  then  the  jury  should  find 
for  appellee.  It  was  claimed  as  error  that  such  an  instruction  held  the 
appellant  must  make  the  signals  so  loud  that  the  deceased  should  hear 
them,  whereas  the  statute  only  required  certain  signals  should  be  given. 
Heldt  that  as  an  examination  of  the  evidence  shows  that  no  question 
was  made  as  to  the  loudness  of  the  signals,  or  that  if  given  the  statute 
was  not  complied  with,  the  only  question  before  the  jury  being  whether 
there  were  any  signals  at  all,  the  jury  could  not  have  been  misled  to 
appellant's  iigury.     C.  B,  d^  Q,  R,  R,  Co,  v.  Doughei-ty,  196 

11.  Speed  of  train. — Under  the  circumstances  of  this  case,  the  court 
is  of  opinion  that  although  the  train  was  running  at  a  higher  rate  of 
speed  than  was  allowed  by  the  ordinance  of  the  town,  yet  the  deceased 
was  guilty  of  such  great  negligence  directly  Contributing  to  the  result 
as  ought  to  preclude  a  recovery.  W,  St,  L,  dt  P,  Ry,  Co.  v.  Wiesheck, 
etc.,  525 

12.  Starting  ear — Injury. — An  instruction,  that  "  if  I  he  jnry  believe 
from  the  evidence  that  the  servants  of  the  defendant  having  charge  of 
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negligence. 

Ge  n  erally.  Continued, 
an  engine  attached  to  a  car  caused  said  car  to  be  suddenly  started,  at 
the  time  ana  place  stated  in  the  declaration,  and  while  the  plaintiff, 
without  any  fault  on  his  part,  was  in  the  act  of  gettinf^  on  board  of  said  car, 
and  that  he  was  thereby  injured  and  suffered  the  loss,  etc.,  and  that  the 
plaintiff  was  without  fault,  then  the  verdict  must  be  for  the  plaintiff/' 
Held,  that  as  such  instruction  in  effect  declares  that  the  mere  fact  of  caus- 
ing the  car  to  be  suddenly  started  in  the  switch  yard,  while  the  plaintiff, 
without  any  fault  on  his  part,  was  in  the  act  of  getting  on  board  such 
car,  constituted  negligence  per  se,  it  is  erroneous.  C.  dt  W.  I,  B,  R. 
Co.  V.  Bingenheimer,  125 

13.  When  party  must  use  extraovdinaty  care, — When  a  plaintiff 
is  himself  in  the  wrong,  or  not  in  the  exercise  of  a  legal  right,  or  was 
at  the  time  ei^joying  a  privilege  granted  without  compensation  or  bene- 
fit to  the  party  granting  it  and  of  whose  carelessness  complaint  is 
made,  plaintiff  must  use  extraordinaty  care  before  he  can  properly  and 
legitimately  complain  of  the  negligence  of  another.  C  <^  A,  R,  R. 
Co,  V.  McKenna,  472 

As  to  negligence  in  delaying  delivery  of  telegraph  message, — See 

TeLEGBAFH  Ck)MPANIE8. 

As  to  recovery  of  attorney^ s  fees  in  eases  of  statutory  negligence, 
4  —See  Attorney's  Fees. 

NEGOTIABLE  INSTRUMENTS. 
Ambiguity  in. 

1.  Parol  evidence  to  explain, — Where  there  is  an  ambiguity  on  the 
face  of  an  instrument  which  purports  to  be  executed  in  some  represent- 
ative capacity,  rendering  it  doubtful  whether  the  person  signing  means 
to  bind  himself,  or  only  to  bind  a  corporation  or  body  of  which  he  is 
the  authorized  agent,  parol  evidence  is  admissible  as  between  the  par- 
ties to  prove  extrinsic  circumstances  by  which  the  respective  liability  of 
the  principal  or  agent  may  be  determined,  especially  in  cases  where  the 
intention  to  bind  the  one  or  the  other  was  known  to  the  person  accept- 
ing the  instrument  at  the  time  of  acceptance.  La  Salle  Nat,  Bk.  v. 
Tolu  Rock  and  Rye  Co,  141 

Generally. 

2.  Failure  of  consideration. — If,  without  actual  fraud,  there  is  a 
want  or  failure  of  consideration  of  a  note  which  would  operate  as  a  de- 
fense if  the  transferrer  had  sued,  the  transferee,  chargeable  with  notice 
or  knowledge  thereof,  is  open  to  the  same  defense,  if  it  be  not  accom- 
modation paper.    Forbes  v.  Pausinsky,  17 

3.  Where  maker  of  note  dies — Rights  of  surety  and  holder. — Where 
the  maker  of  a  note  dies,  the  holder  of  the  note  may  proceed  against  the 
surety  within  the  two  years  (Ch.  132,  §  3  R.  S.  1874),  and  collect  the  debt 
from  him  without  probating;  the  claim  against  the  estate  of  the  princi- 
pal. If  then  the  surety  would  protect  himself,  the  way  is  open  to  him 
to  pay  off  the  debt  and  take  out  letters  of  administration  in  his  own 
name  upon  the  estate  of  the  principal.    Where  both  .parties  have  an 
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equal  opportunity  to  administer  npon  the  estate,  eqniiy  will  not  hold 
the  creditor  responsible  for  not  doing  so  for  the  protection  of  the  sorety. 
Grvndol  v.  Ruby,  4:^9 

Ab  to  what  will  constitute  notice  of  the  had  faith  of  a  partner  ovet- 
drawing, — ^See  Pabtnbbshif. 

NEW  TRIALS. 

When  equity  will  relieve  by  granting  new  trial. — See  Ghangebt. 
As  to  granting  new  trial. — See  Pbagticb. 

NOTICE. 
Generally. 

L  Agency. — In  cases  where  either  the  principal  oragent'may  bring 
action,  the  former,  by  giving  notice  to  the  other  contracting  party,  puts 
an  end  to  the  agent's  right  of  action,  except  where  the  agent  has  alien 
upon  the  subject-matter  of  the  action  equal  to  the  claim  of  the  principal. 
Warder  et  al.  v.  WhiU,  50 

2.  Application  for  change  of  venue. — Application  for  a  change  of 
venue  must  be  made  at  the  earliest  opportunity,  and  reasonable  notice 
must  be  given  the  State's  attorney  of  such  intended  application.  Such 
notice  can  not  be  dispensed  with  unless  formally  waived  by  the  party 
entitled  to  it.  And  it  would  not  be  sufficient  to  dispense  with  proof  of 
notice,  that  the  State's  attorney  said  nothing  about  receiving  it.  Has^ 
kins,  etc.,  v.  The  People,  198 

3.  Defect  in  sidewalk. — There  is  no  rule  of  law  prescribing  for  what 
length  of  time  the  continuance  of  a  defect  in  a  highway  shall  constitute 
notice  to  a  municipal  corporation  of  its  existence.  Whether  notice 
coald  be  inferred  from  the  existence  of  the  defect  is  to  be  determined  by 
the  jury.    City  of  Chicago  v.  Dignan,  128 

4.  Notice  to  agent,  notice  to  principal^ApplictUion  of  rule. — ^The 
general  rule  that  notice  to^the  agent  is  notice  to  the  principal  in  regard 
to  the  transaction  in  which  the  agent  is  engaged  should  have  a  reasona- 
ble and  just  application,  and  when  the  principal  is  a  corporation  whose 
functions  must  all  be  performed  by  agents  who  are  mainly  independent 
of  each  other,  it  would  seem  necessary  that  the  notice  should  reach  the 
agent  whose  act  is  the  subject  of  complaint,  or  his  official  superior,  who 
may  control  or  direct  him.    Pope  v.  W.  U.  Tel.  Co.,  531 

5.  Notice  to  telegraph  agents — Independent  agents. — The  local 
agent  at  the  office  where  a  telegraphic  message  is  received  has  no  au- 
thority or  control  over  the  agent  at  the  other  end  of  the  line,  and  notice 
to  the  former  should  affect  his  principal  only  so  far  as  his  acts  are  con- 
cerned; and  he  is  so  fai'  separate  and  disconnected  from  the  agent  at  the 
other  end  of  the  line,  that  as  to  the  acts  of  the  latter,  the  notice  to  the 
former  has  no  legal  effect.    Pope  v.  W.  U.  Tel.  Co.,  531 

6.  When  proceeding  is  remanded. — Under  the  provisions  of  section 
83  (liaws  1877,  p.  152)  of  the  statute,  "  When  a  cause  or  proceeding  is 
remanded,"  etc.,  notice  to  the  adverse  party  or  his  attorney  is  just  lis 
indispensable  to  the  authority  of  the  court,  to  re-instate  the  cause  or 
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proceeding  therein,  as  tiie  filing  the  transcript  of  the  remanding  order, 
unless  snch  notice  is  waived.  The  notice  contemplated  is,  when  the 
party  can  he  found,  a  personal  notice  served  upon  him  or  his  attorne}'; 
and  where  the  statute  requires  a  personal  notice  to  he  served  on  the 
party,  a  notice  in  writing  ia  meant.    Miller  v.  GlasSj  177 

As  to  notice  of  defect  in  sidewalk. — See  Nbgligencb. 

As  to  notice  to  quit. — See  Landlord  and  Tenant. 

As  to  whiU  constitutes  notice  to  a  bank. — See  Bank. 

As  to  what  tcill  constitute  notice  of  the  bad  faith  of  a  partner  over- 
drawing.— See  Pabtnbbship. 

NOVATION. 
Generally. 

1.  New  debt  not  within  Statute  of  Frauds. — ^Tn  novation  the  debtor 
does  not  undertake  to  pay  the  debt  of  another,  but  contracts  an  entirely 
new  debt  of  his  own,  the  consideration  of  which  is  the  absolute  dis- 
charge of  the  old  debt.  Consequently  the  new  debt  is  not  within  the 
provisions  of  the  Stiitute  of  Frauds  relating  to  the  promise  to  pay  the 
debt  of  another.    Siruble  v.  Hake,  etc.,  546 

2.  Release  by  novation. — Where  appellant  was  treated  on  all  hands 
and  by  common  consent  as  the  real  and  sole  lessee,  and  F.  was  con- 
nected with  the  lease  only  nominally.  Held,  that  even  if  F.  should  be 
considered  as  a  joint  debtor  with  appeUant,  yet  as  appellant  by  the  no- 
vation was  in  fact  released,  the  legal  effect  would  be  to  release  his  co- 
debtor.    Struble  v.  Hake,  etc,^  546 

ORDINANCE. 
Generally. 

1.  Damages,  for  building,  viaduct. — Where,  m  an  action  against  a 
city  for  damage^:  to  plaintiff's  property  by  the  construction  of  a  viaduct, 
an  ordinance  of  the  city,  by  which  the  city  was  indemnified  for  all  such 
damages  by  a  certain  railroad  company,  was  read  to  the  jury  professedly 
for  the  purpose  of  fixing  a  date,  and  was  commented  upon  by  counsel. 
Held,  that  to  fix  the  date  it  was  not  necessary  the  entire  ordinance 
should  be  introduced;  whether  the  city  was  indemnified  or  not  was 
wholly  immaterial,  and  the  introduction  of  such  evidence  was  prejudicial 
error;  even  if  the  entire  ordinance  was  admissible,  it  was  improper  for 
the  counsel  to  comment  upon  the  indemnity  clause.  City  of  Chicago  v. 
Wright  and  Lawther  Oil  and  Lead  Mfg.  Co.,  119 

As  to  train  running  faster  than  allowed  by  ordinance. — See  Rail- 
roads. 

PARENT  AND  CHILD. 

LlABTLITY  OF  PARENT. 

1.  Duty  of  parent. — A  father  is  under  the  natural  obligation  to  fur- 
nish his  child  with  necessary  and  suitable  wearing  apparel  if  he  be  of 
Buflicient  ability,  and  if  he  neglect  this  duty,  any  one  can  supply  the 
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LiABtLiTT  OF  PARBNt.  Continued, 
child,  and  the  law  in  such  case  will  imply  a  promise  upon  the  part  of 
the  father  to  pay  for  such  supplies,  and  he  will  not  be  heard  to  allege 
th3  contrary.  But  if  he  has  not  been  derelict  in  this  duty,  no  one  has 
the  right  to  charge  the  father  with  supplies  for  the  child,  which  such 
person  or  the  child  may  judge  he  needs,  without  authority  from  the 
parent  so  to  do.    Allen  y.  Jacdbi  et  al.,  277 

2.  Selling  goods  to  minor  on  credit, — A  merchant  sells  goods  to  a 
minor  upon  the  credit  of  the  father,  at  the  risk  of  being  able  to  show 
express  authority  in  the  child  to  make  the  particular  purchase,  or  facts 
and  circumstances  from  which  the  law  will  imply  such  authority  or  a 
promise  to  pay  for  them.    Allen  v.  Jacobi  et  al.,  277 

PARTNERSHIP. 
Generally. 

1 .  Drawing  of  draft — Bad  faith  of  partner, — In  the  case  of  an  over- 
draft, drawn  payable  to  the  order  of  one  partner,  where  the  power  ex- 
ists to  overdraw  in  the  name  of  the  firm,  notice  to  the  drawee  of  the  bad 
faith  of  the  partner  overdrawing,  would  be  necessary  in  order  to  release 
the  defrauded  partners  from  liability  on  such  draft  The  court  does  not 
recognize  any  distinction  as  to  liability,  in  a  case  where  a  partnership 
has  funds  in  the  hands  of  a  third  party,  and  a  check  or  draft  is  drawn 
payable  to  the  order  of  one  partner,  and  a  case  where  a  partner  is  bor- 
rowing money  and  pledging  the  firm  credit.  Darlington  et  al,  v. 
Garrett,  238 

2.  Overdrafts  by  'partner. —The  mere  fact  that  overdrafts  were 
drawn  payable  to  a  member  of  a  partnership  drawing  them,  would  not 
be  sufficient  to  charge  the  drawee  with  notice  of  such  partner's  bad 
faith.    Darlington  et  al,  v.  Garrett,  238 

3.  Question  for  jury, — As  to  the  question  of  a  partnership  between 
the  parties  and  of  ihe  specific  terms  of  the  contract  upon  which  the  evi- 
dence was  conflicting,  it  was  the  province  of  the  jury  to  pass  upon. 
Pardridge  et  al,  v.  Ryan,  598 

4.  Test  of, — ^The  contract  in  this  case  did  not  create  a  partnership 
between  the  parties.  The  essential  test  of  a  oo-partnership,  a  sharing 
in  the  profit  and  loss,  is  wanting.    Morris  v.  Litchfield  et  aL,  83 

5.  What  will  constitute  notice  of  had  faith, — In  order  to  defeat 
the  right  of  a  drawee  to  hold  all  the  members  of  a  firm  liable  to  the 
payment  of  a  drsift,  notice  of  the  bad  faith  of  the  partner  may  be 
shown  by  such  surrounding  circumstances  as  would  be  sufficient  to  put 
a  raasonable  man  on  inquiry,  if  such  inquiry  would  have  brought  actual 
notice.  The  court  is  of  opinion  that  the  circumstances  in  this  case  were 
not  sufficient  to  show  notice  of  the  bad  faith  of  the  partner  overdraw- 
ing.   Darlington  et  al,  v.  Garrett,  238 

As  to  accounts  of  partners  hearing  interest, — See  AccoUKTB. 
As  to  partnership  in  running  ferryhoat, — See  Febbt. 

PAYMENTS. 
Generally. 

1.    Payment  voluntafHly  made. — Where  one  with  a  full  knowledge 
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of  the  facts  makes  a  voltintary  payment  of  money,  without  coercion 
and  being  under  no  duress,  he  can  'not  afterward  recover  it,  even 
though  he  may  have  paid  under  a  mistake  of  law  as  to  his  rights  in  the 
premises.  But  when  the  payment  is  made  under  a  mistake  of  material 
facts  which,  if  known,  would  have  induced  a  dififerent  action,  or  under 
doress  or  coercion,  the  rule  is  otherwise.  Where,  by  reason  of  the 
peculiar  facts,  a  reasonably  prudent  man  finds  that  in  order  to  preserve 
his  property  or  protect  his  business  interests  it  is  necessary  to  make 
payment  of  money  which  he  does  not  owe,  and  which  in  equity  and 
good  conscience  the  receiver  ought  not  to  retain,  he  may  recover  it  back. 
PHckett  V.  Madison  Co,y .  454 

2.  Same, — If  the  payment  in  this  case  was  made  in  ignorance  of  the 
fact  that  the  receipt  was  in  existence,  or  that  it  coald  be  shown  that  it 
had  existed,  and  if  all  the  facts  which  were  known  to  be  capable  of 
proof  would  not  have  been  sufficient  to  rebut  the  presumption  arising 
from  the  absence  of  the  receipt,  in  view  of  the  way  the  business  had 
been  transacted,  then  the  payment  was  not  made  with  that  full  knowl- 
edge which  would  be  necessary  to  constitute  a  voluntary  payment,  pro- 
vided it  is  apparent  that,  had  such  facts  been  known  at  the  timet  the 
payment  would  have  been  withheld.    Pricketi  v.  Madison  Co.,        464 

To  whom  payment  should  he  made. — See  Contracts. 

As  to  presumption  of  payment. — See  Presumptions. 

As  to  payment  of  money  to  a  wife. — See  Husband  and  Wife. 

PLEADING  AT  LAW. 
Generally. 

1.  Action  against  ^uretieS'^Offlcial  bond. — ^In  an  action  against 
sureties  of  a  supervisor  for  an  alleged  breach  of  his  official  bond,  the 
declaration  averred  that  the  money  sued  for  came  into  the  hands  of  the 

.  supervisor  during  his  term  of  office,  next  preceding  that  for  which  the 
bond  in  suit  was  given;  that  the  same  had  never  been  disposed  of  by 
any  order  of  the  town,  but  became  in  his  hand  a  part  of  the  general 
fund,  there  having  been  no  loss  or  injury  proved  according  to  the 
statute.  Heldf  that  a  positive  averment  in  the  declaration  that  the 
money  was  in  the  principal's  hands  at  the  expiration  of  the  term  during 
which  it  was  received,  or  that  he  charged  himself  with  it  in  an  account- 
ing with  the  town  authorities,  would  seem  to  be  necessary  to  render 
the  sureties  upon  the  new  bond  responsible.  Green  v.  The  People  et 
al,  364 

2.  Allegations  and  proofs. — If  a  pleader,  though  needlessly,  describe 
the  tort  and  the  means  ,by  which  it  was  effected  with  minuteness  and 
particularity,  and  the  proof  substantially  varies  fi-om  such  statement, 
the  plaintiff  must  fail  in  his  action.  As  the  allegations  in  this  case 
substantially  vary  from  the  proofs,  the  case  must  be  reversed.  City  of 
Chicago  v.  Dignan,  128 

3.  Averments  not  traversed. — Averments  in  a  special  plea  of  knowl- 
edge in  the  plaintiff,  before  and  at  the  time  he  became  assignee  of  a 
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certain  note,  of  facta  Bhowinff  a  total  failure  of  conBideration  of  the 
note,  not  traversed  by  the  plaintiff,  must  be  taken  as  admitted.   Forbes 
V.  Pausinsky^  17 

4.  Common  counts. ^The  common  counts  can  not  be  resorted  to 
where  there  is  a  special  contract  and  the  breach  of  the  contract  is  the 
gravamen  of  the  action.  In  snch  cases  the  plaintiff  most  declare  spe- 
cially. But  when  the  contract  has  been  completely  executed,  so  that 
only  a  duty  to  pay  the  money  remains,  a  recovery  may  be  had  under 
the  common  counts  in  indebitatus  assumpsit.    Bollins  et  al.  y.  Duffy ^ 

69 

5.  Demurrer  overruled, — When  a  defendant  demurs  to  a  replication 
to  a  plea  and  the  demurrer  is  overruled,  and  be  traverses  the  replica- 
tion and  goes  to  the  country,  he  can  not  raise  the  legal  question  pre- 
sented by  the  demurrer.    St.  L.,  A,  <k  T.  H,  R.  R.  Co.  v.  Hill  et  al., 

579 

6.  Fraudulent  concealment  of  cause  of  oc^ton.— A  replication  to  a 
plea  of  the  Statute  of  Limitations,  setting  up  a  fraudulent  concealment 
by  the  defendant  of  the  cause  of  action,  must  set  out  the  facts  and  cir- 
cumstances constituting  the  fraud,  and  must  show  further  that  there 
has  been  no  want  of  reasonable  diligence  on  the  part  of  the  plaintiff  in 
discovering  the  cause  of  action;  must  disclose  the  time  when,  and  cir- 
cumstances under  which  the  discovery  was  made.  l;ut  it  is  not  essen- 
tial that  the  acts  constituting  the  fraudulent  concealment  should  be 
subsequent  to  the  accruing  of  the  cause  of  action.  They  may  be  coin- 
cident with  or  even  prior  to  it,  provided  there  is  the  relation  of  design 
and  its  consummation.    Bartalott  v.  International  Bank^  158 

7.  Joint  contractus— Release  of  some. — Ordinarily,  where  one  of 
several  joint  contractors  is  released  all  are  released;  but  where,  by 
mutual  understanding  of  the  parties,  some  shall  be  discharged  and  the 
others  held  for  another  period,  the  old  contract  no  longer  exists,  and 
the  liability  of  the  parties  should  be  alleged  according  to  the  present 
eSect  and  condition  of  the  contract    Aten  et  al.  v.  Brown  et  al.,     451 

8.  Special  plea  when  necessary. — Where  the  claim  of  appellee  was 
not  to  enforce  payment  of  moneys  actually  received  by  appellants  on  a 
Bale  of  certain  goods,  but  to  compel  them  to  respond  in  damages  for 
the  amount  appellee  lost  by  reason  of  their  breach  of  contract,  appellee 
should  have  advised  appellants  by  a  special  plea  of  the  grounds  of  such 
claim,  and  it  was  not  admissible  under  the  common  counts.  Rollins 
et  al.  V.  Duffy,  69 

9.  Waiving  tort  and  suing  in  assumpsit. — If  one  person  converts 
the  property  of  another  into  money  the  owner  may  waive  the  tort  and 
sue  in  assumpsit.  Where  counts  in  assumpsit  allegttd  a  wrongful  con- 
version of  certain  bonds  and  then  averred  a  legal  liability  and  subse- 
quent promise  in  consideration  thereof  to  pay.  Held,  that  the  counts 
were  defective  in  not  averring  the  fact  of  the  sale  and  conversion  of  the 
bonds  into  money.    Mclntyre  v.  Thompson,  554 
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Gbkerally. 

1  Charges  of  fraud. — Charges  of  fraud  must  be  clear  and  specific. 
The  material  facts  upon  which  the  allegations  of  fraud  are  based  must 
be  set  forth,  as  well  in  chancery  as  in  law  pleading.  If  the  averments 
of  fraud  are  indefinite,  uncertain  and  not  material,  a  court  of  chancery 
does  not  obtain  jurisdiction.  There  can  be  no  relief  beyond  the  specific 
and  material  allegations  in  a  bill.    CUy  of  East  St,  1a>u\s  y.  Millard, 

483 

2.  Belief  under  general  prayer. — Relief  which  is  consistent  with 
the  facts  stated  in  the  bill  will  be  granted  under  the  general  prayer, 
although  not  specifically  prayed  for.  Hubbard  v.  U.  S.  Mortgage  Co. 
et  al.,  40 

3.  Statute  of  Limitations — Demurrer. — Where  the  fact  that  a  debt 
sought  to  be  collected  is  barred  by  the  Statute  of  Limitations,  appears 
on  the  face  of  the  bill,  advantage  may  be  taken  of  the  bar  on  demur- 
rer.   Hubbard  v.  U.  8.  Mortgage  Co.  et  al.,  40 

POSSESSION, 
Generally. 

1.  Possession  of  premises. — If  A  leases  certain  premises  of  B,  but 
at  the  commencement  of  his  term  a  former  occupier,  C,  is  in  possession, 
and  such  possession  is  rightful,  as  between  sach  occupier  and  B,  the 
lessor,  so  that  A  can  not  maintain  an  action  for  forcible  detainer  or 
ejectment  against  C,  B  would  be  barred  of  a  recovery  of  the  rent  from 
A.    Field  et  at.  v.  Herrick  et  al.,  181 

2.  Right  of  possession. — ^Where  a  landlord  has  a  tenant  in  posses- 
sion under  a  lease  expiring  at  a  certain  time,  and  executes  to  a  third 
party  a  lease  of  the  premises  to  begin  at  the  expiration  of  the  term  of 
the  tenant  in  possession,  the  right  of  possession,  at  the  expiration  of 
the  first  lease,  vests  in  the  second  lessee.    Beidler  et  al.  v.  Fish,         29 

As  to  implication  from  remaining  in  possession  after  lease  expires. 
— See  Landlord  and  Tenant.  ^ 

As  to  injury  to  tenant' s  possession  by  digging  excatfation.—See  Land- 
lord and  Tenant. 

PRACTICE. 
Generally. 

1.  Actions  ex  contractu — Joint  recovery. — In  an  action  ex  contractu 
against  several  defendants,  the  plaintiff  must  recover  against  all  the 
defendants  or  none,  except  where  a  defense  is  interposed  personal  to 
the  party  making  it — as  infancy,  coverture,  lunacy,  bankruptcy,  and  the 
like.    Aten  et  al.Y.  Brown  et  al.,  451 

2.  Attachment — Proof  as  to  fraud. — ^The  averment  in  an  aflSdavit 
of  a  fraudulent  conveyance  by  the  debtor,  as  a  basis  for  the  writ  of  at- 
tachment, is  incompetent  to  prove  the  issue  of  fraud  upon  the  trial 
against  the  officer  for  taking  the  property.  Balohradsky  v.  Carlisle 
et  al.,  289 

3.  Bill  of  sale — Who  may  question  validity. — Only  those  who  are 
creditors  at  the  time  of  the  execution  of  a  bill  of  sale  can  question  its 
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Generally.    Continued. 
yalidity.    Such  transactions  are  only  void  as  to  prior  and  not  as  to  sab- 
sequent  creditors.    Ives  y.  Hulce,  389 

4.  Consent  of  counsel. — Where  a  court  gave  the  peremptoiy  instruc- 
tion to  the  jury  to  find  for  the  defendant,  and  the  hill  of  exceptions 
flhowed  that  plaintiff's  counsel  expressly  consented  that  the  court  mi|?ht 
so  instruct,  and  no  exception  was  taken,  plaintiff  can  not  assign  erroi 
for  such  action.    Clifford  y.  Drake,  75 

5.  Costs  where  stmit  of  the  defendants  are  acquitted. — Where  three 
parties  are  sued  together  and  twq  are  acquitted,  the  defendants  who  are 
acquitted  are  entitled  to  a  judgment  against  the  plaintiff  for  their  costs, 
and  the  plaintiff  is  entitled  to  a  judgment  against  the  defendant  who 
was  conyicted  for  his  costs,  to  the  extent  that  costs  were  incurred  in  ob- 
taining the  judgment  against  that  defendant    Smith  y.  Forbes  et  a/., 

477 

6.  Demurrer  to  bill. — ^The  court  is  of  opinion  that  the  court  properly 
sustained  the  demurrer  to  the  bill,  but  as  the  evidence  upon  which  the 
damages  were  assessed  is  not  preserved  in  the  record,  the  case  is  af- 
firmed in  part,  reversed  in  part  and  remanded.  Batcliff  v.  Cin.  Type 
Foundrtf  et  al.,  509 

7.  Demurrer  to  declaration — Copff  of  note. — Tn  determining  the 
sufficiency  of  a  declaration  upon  demurrer  the  court  can  not  look  to  the 
copy  of  the  instrument  sued  on  filed  with  the  declaration,  but  only  to 
the  substance  of  it  as  set  out  in  the  declaration.  Crreen  v.  The  People 
et  <U.f  364 

8.  Dismissing  appeal. — A  circuit  court  has  no  jurisdictioa  to  dis- 
miss an  appeal,  without  the  consent  of  the  appellant,  in  the  absence  of 
a  transcript  from  the  justice.  Such  jurisdiction  is  not  acquired  by  ruling 
the  appellant  to  file  the  transcript  within  a  certain  time,  so  as  to  author- 
ize the  court  to  dismiss  'the  appeal  for  non-couipliance  with  the  rule. 
Andrews  v.  Esher,  67 

9.  Failure  of  considetration  of  note. — If,  without  actual  iraud, 
there  is  a  want  or  failure  of  consideration  of  a  note  which  would  ope- 
rate as  a  defense  if  the  transferrer  had  sued,  the  transferee,  chargeable 
with  notice  or  knowledare  thereof,  is  open  to  the  same  defense,  if  it  be 
not  accommodation  paper.    Forbes  v.  Pausinshy,  17 

10.  Failure  to  comply  with  rules  of  court. — Where  appellee  filed  a 
printed  brief  in  support  of  his  motion  to  dismiss  the  appeal,  which 
motion  was  overruled,  and  no  brief  going  to  the  merits  of  the  case  wcas 
filed  by  appellee  and  those  filed  by  appellant  at  the  time  of  docketing 
the  case  remained  wholly  unanswered,  the  judgoient  of  the  court  below 
was  reversed,  and  the  cause  remanded  for  appellee *s  failure  to  pomply 
with  the  rules  of  the  court.     City  of  Mattoon  v.  Holmes,  ;J92 

11.  Failure  to  prove  cause  of  artio/i.— Where  a  plaintiff  fiiils  to 
ptove  his  cause  of  action,  and  such  failure  is  not  the  result  of  erroneous 
rulings  of  the  court,  all  other  alleged  errors  are  immaterial.  Clifford 
y.  Drake,  75 

12.  Granting  a  new  ^naZ.~ Appellee  worked  for  appellants  for  a 
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stated  salary  and  a  certain  share  of  the  profits.    Every  six  months 
inyentories  were  taken  and  the  profits  averaged  $6,000.    From  March 
to  October,  1880,  the  inventory  showed  the  profits  to  be  (20,000;  no 
good  reason  was  shown  for  this  extraordinary  increase.    Upon  a  motion 
for  a  new  trial,  appellrnts  showed  that  by  a  mistake  of  their  book- 
keeper in  the  final  statements,  charges  for  merchandise  on  the  debit 
side  to  the  amount  of  nearly  (15,000  were  omitted;  they  also  gave  a 
reasonable  excuse  for  their  failure  to  show  these  and  other  facts  of  the 
same  import  at  the  trial.    Held,  that  the  judgment  mast  be  reversied  ' 
and  the  cause  remanded  for  a  new  trial.    Pardridge  et  al.  v.  Ryan^ 

598 

13.  Instruetians — Evidence. — As  the  instructions  given  by  the  court 
ignore  certain  material  and  well  established  facts  upon  the  questions  at 
issue,  and  as  the  evidence  is  too  loose  and  unsatisfactory  to  support  so 
large  a  verdict,  the  judgment  is  reversed  and  the  cause  remanded. 
Blunt  Y.  Ashurstf  385 

14.  Interest  of  town  in  prosecution  of  offenders — Attof-ney^s  fees, — 
Where  a  town  has  a  special  interest  in  the  prosecution  of  offenders, 
beyond  that  of  the  general  public,  in  that  it  receives  all  fines  imposed, 
such  town  may  order  its  attorney  to  assist  the  State's  attorney  in  such 
prosecutions,  and  may  pay  him  therefor.  The  People  v.  Warren 
et  al,  296 

15.  Motion  to  continue  cause. — Where  a  motion  was  made  to  con- 
tinue a  cause  to  make  application  to  the  court  below  to  amend  the  bill 
of  exceptions  by  adding  the  seal  of  the  judge  and  by  incorporating 
matter  which  had  been  inadvertently  omitted.  Held,  that  the  motion 
comes  too  late,  as  the  defects  in  the  record  of  the  court  below  were  ap- 
parent ever  since  it  uras  certified  to  by  the  clerk,  and  it  was  the  duty  of 
appellant's  counsel,  t<  he  had  desired  to  have  the  record  amended,  to 
have  made  his  motion  before  the  canse  had  been  submitted.  Purvis  v. 
Standifer,  435 

16.  Objection  too  late. — ^Where  a  specific  objection  to  certain  evi- 
dence, as  varying  from  the  allegations  in  the  declaration,  was  not  made 
in  the  trial  court,  it  can  not  be  made  for  the  first  time  in  this  court.  St, 
L.  C.  R.  R.  Co.  V.  Moore,  510 

17.  Order  adopting  different  rule,  efc— Where  the  Supreme  Court 
had  twice  passed  upon  a  case  and  directed  that  appellant  should  be 
charged  with  actual  receipts,  and  the  court  below,  when  the  case  came 
up  a  third  time,  made  an  interlocutory  order  adopting  a  different  rule,  by 
which  the  master  was  directed  to  assume  the  average  of  the  grain  raised 
subsequently  to  1870,  as  the  amount  that  was  raised  and  received  by 
appellant  for  each  year  of  the  years  1865  to  1870,  inclusive.  Held,  that 
under  the  decisions  of  the  Supreme  Court,  this  was  error.  Such  evi- 
dence in  view  of  the  positive  evidence  as  to  the  receipts  given  by  appel- 
lant and  his  witnesses,  should  have  but  little  if  any  weight.  Moshier 
V.  Norton,  248 

Vol.  XIV.    45 
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18.  Professional  propriety. — As  the  brief  of  plaintiff  in  error  clearly 
violates  the  ordinary  and  well  known  rules  of  professional  propriety,  it 
is  ordered  that  the  brief  be  stricken  from  the  files,  with  leave  to  plaintiff 
in  error  to  file  another  brief  within  ten  days,  couched  in  decorous  lan- 
guage and  respectful  in  ibt  terms  to  the  judge  who  tried  the  cause,  the 
attorneys  and  all  other  persons  mentioned  therein.  Scroggin  v. 
Broum,  338 

19.  Prosecuting  writ  of  error  under  §  8. — Tt  is  a  rule  of  practice  in 
this  court,  that  the  court  will  not  examine  the  record  and  give  a  certifi- 
cate of  importance  under  the  statute  to  enable  a  party  to  prosecute  a 
wiit  of  error,  unless  the  application  therefor  be  made  within  twenty 
days.    Ellis  v.  Von  Achet  at.,  194 

20.  Prosecuting  writ  of  error  under  §80/  statute, — While  a  paity 
can  prosecute  a  writ  of  error  at  any  time  within  five  years  irom  the  ren- 
dition of  judgment,  the  court  is  of  opinion  that  this  limitation  should  be 
held  to  apply  only  to  those  cases  where  a  writ  of  error  is  a  writ  of  right; 
but  where  a  party  desires  to  prosecute  a  writ  of  error  under  section  8  oi 
the  act  establishing  the  appellate  court,  he  must  make  his  application 
in  the  same  time  that  he  would  be  compelled  to  if  he  desired  to  appeal 
instead  of  suing  out  a  writ  of  error.    Ellis  v.  Fon  Ach  et  al.,  194 

21.  Question  of  fact — Where  the  evidence  was  so  far  conflicting  as 
to  present  a  fair  question  of  fact  for  the  jury,  their  decision  should  be 
regarded  as  final.     Tedens  et  al.  v.  Schumers,  607 

22.  Record  must  he  certified  under  seal. — Where  what  purports 
to  be  the  record  in  a  case  is  not  certified  under  the  seal  of  the  trial  court, 
it  is  a  nullity.      Wagener  et  al.  v.  Richards^  etc,  \  889 

28.  Re-instating  cause. — Where  no  notice  had  been  given  defend- 
ants of  a  motion  to  set  aside  a  former  judgment  and  re-instate  the 
cause  of  action  and  no  plea  had  been  filed  by  defendants,  it  was  error  for 
the  court,in  the  absence  of  defendants  and  their  attorney,  to  impanel  a 
jury  to  try  the  issues  between  the  parties.    Reynolds  et  al.  v.  Anspach, 

08 

24.  Sale  and  gift  of  intoxicating  liquors. — ^The  sale  and  gift  of  in- 
toxicating liquors  to  a  minor,  under  the  statute,  are  distinct  and  sepa- 
ratepffenses,  and  the  proof  of  one  will  not  sustain  a  charge  for  the  other. 
Wlecke  v.  The  People,  447 

25.  Satisfying  judgment. — Where  the  State's  attorney  entered  sat- 
isfaction of  certain  judgments,  and  showed  no  authority  from  the  town 
council,  or  resolution  or  order  of  the  board  of  trustees  remitting  such 
fines  or  directing  him  to  satisfy  the  judgments,  and  he  charged  com- 
missions for  collecting  the  whole  amount,  and  his  report  to  the  court, 
required  by  statute,  showed  that  he  had  collected  it.  Held^  that  he  and 
his  sureties  are  bound  to  account  for  it.     The  People  v.  Warren  et  al,^ 

296 

26.  Setting  aside  judgment  hy  default. — When  a  judgment  which 
is  plainly  unjust  has  been  rendered  against  a  party  by  default,  if  a  rea- 
sonable  excuse  is  shown  for  not  having  made  a  defense,  and  the  party 
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against  whom  the  judsrment  is  rendered  exercises  reasonable  and  ordi- 
nary diligence  in  moving  to  set  it  aside,  it  is  the  duty  of  the  court  to 
exercise  its  discretion  by  granting  the  motion,  especiaUy  if  it  be  made 
at  the  same  term  at  which  the  judgment  is  rendered.  Dunlap  v.  Gi*eg- 
ory  et  al.,  601 

27.  Disd-etion  of  court. — ^The  discretion  vested  in  the  courts  to 
grant  or  deny  motions  of  this  character,  is  not  an  absolute,  but  a  legal 
discretion  which  is  subject  to  be  reviewed.    Dunlap  v.  Gregory  et  al.j 

601 

28.  Staters  attortiey^a  fees.-^The  statute  providing  what  shall  be  the 
fees  of  State's  attorneys,  makes  the  character^of  the  crime  the  criterion 
by  which  the  fee  is  determined,  and  has  reference  to  the  general  provis- 
ion of  the  criminal  code,  where  the  punishment  is  prescribed,  and  not  to 
a  particular  offender  who  may  commit  it.  The  People  v.  Warren  et 
ah,  296 

29.  Substantial  justice  done. — Although  improper  instructions  are 
given,  yet  where  the  court  is  unable  to  see  that  any  other  verdict  should 
have  been  rendered,  or  if  rendered  could  have  been  sustained,  the  ver- 
dict will  not  be  disturbed.   De  Land  v.  Dixon  Nat.  Bk.,  219 

30.  Time  to  make  objection. — Where  certain  evidence  was  admitted 
on  the  trial  without  objection,  it  was  too  late  to  make  objection  for  the 
first  time  in  the  appellate  court.    Struble  v.  Hake,  etc.,  546 

31.  Verdict  against  evidence. — ^Where  there  is  no  evidence  to  sus- 
tain a  verdict,  or  where  the  verdict  is  manifestly  against  the  weight  of 
the  evidence,  the  judgment  will  be  reversed.  Counselman  et  al.  v. 
Whitehair,  74 

32.  Verdict — Evidence. — ^Where  there  were  four  counts  m  an  indict- 
ment and  the  defendant  was  found  guilty  by  a  jury  as  charged  in  the 
indictment,  and  the  judgment  and  verdict  were  upon  each  count  in  the 
indictment,  and  there  was  no  evidence  whatever  to  sustain  the  fourth 
count.  Held,  that  the  judgment  was  improper.    Wlecke  v.  The  People, 

447 

33.  Verdict  undisturbed. — Although  the  instructions  given  on  behalf 
of  both  parties  were  argumentative,  contradictory  and  misleading,  yet 
as  the  court  is  of  opinion  that  appellee  was  entitled  to  a  larger  verdict 
than  the  jury  gave  him,  and  appellant  having  failed  to  show  that  he  has 
been  wronged  by  the  verdict,  the  judgment  is  affirmed.  Forney  v. 
Thompson,  393 

34.  When  an  appelltte  court  will  reverse. — While  an  appellate  court 
will  not  reverse  a  case  to  allow  a  plaintiff  to  recover  merely  nominal  or 
vindictive  damages,  and  will  hesitate  to  reverse  on  the  facts,^  merely, 
where  several  juries  have  found  the  same  way,  yet  where  there  is  a 
clear  right  to  recover  some  damages,  and  the  verdict  is  wholly  in  viola- 
tion of  the  plaintiff's  legal  rights,  the  judgment  will  be  reversed.  Fcr 
riman  v.  Shepherd  etal.,  515 

35.  When  judgment  not  reversed  in  toto. — Where  the  only  error  in 
the  record  wajs  as  to  the  interedt,  the  amount  of  which  was  easily  sepa- 
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rable  from  the  residue  of  the  jadfnnent.  Held,  that  there  is  no  neces- 
sity for  reversing  the  judgment  in  toto:  Practice  Act,  §  83.  Plaintiffs 
offer  to  remit  the  interest  in  case  this  court  holds  interest  is  not  recover- 
able, and  the  case  is  reversed  at  their  costs,  with  directions  to  court 
below,  upon  a  remittitur  being  made,  to  enter  judgment  for  the  princi- 
pal.    Tkomlinson  et  al,  ▼.  Ewnahaw  et  al.,  593 

36.  When  judgment  icill  be  reversed. — ^Two  things  are  required  to 
reverse  a  judgment:  first,  that  manifest  error  has  intervened  in  the 
proceedings  of  the  court  below,  and  second,  that  such  error  has  operated 
prejudicially  to  the  party  complaining  of  it.  When  either  of  these 
requisites  is  wanting  the  judgment  may  be  affirmed.  Forney  v.  Thomp- 
9on,  3d3 

37.  When  proceeding  is  remanded. — ^Under  the  provisions  of  section 
83  (Laws  1877,  p.  152)  of  the  statute,  **  When  a  cause  or  proceeding  is 
remanded,"  etc.,  notice  to  the  adverse  party  or  his  attorney  is  just  as 
indispensable  to  the  authority  of  the  court,  to  re-instate  the  cause  or 
proceeding  therein,  as  the  filing  the  transcript  of  the  remanding  order, 
unless  such  notice  is  waived.  The  notice  contemplated  is,  when  the 
party  can  be  found,  a  personal  notice  served  upon  him  or  his  attorney, 
and  where  the  statute  requires  a  perKonal  notice  to  be  served  on  the 
party,  a  notice  in  writing  is  meant.    Miller  v.  Glass,  177 

38.  Where  no  tcritten  pleadings  are  required. — Where  no  written 
pleadings  are  required,  there  can  be  no  valid  objection  in  permitting  a 
plaintiff  to  adopt  the  view  of  the  defendant  as  to  the  terms  of  a  contract, 
and  where  the  plaintiff  has  claimed  an  absolute  contract,  he  may  be 
allowed  to  establish  a  liability  upon  a  conditional  contract  as  made  out 
by  defendant's  theory  of  the  case.     White  v.  Galsj  274 

39.  Wiit  of  error — Record. — On  a  writ  of  error  the  party  to  retain 
his  judgrment  must  show  a  good  record.  It  is  essential  that  the  record 
should  show  that  the  court  below  had  in  some  of  the  ways  recognized 
by  law,  acquired  jurisdiction  of  the  person  of  the  party  against  whom 
the  judgment  was  rendered,  that  a  declaration  was  filed,  and  that  such 
declaration  set  out  a  cause  of  action  good  in  substance,  and  that  the 
power  of  the  court  had  been  invoked  by  the  institution  of  a  suit,  in  some 
of  the  modes  and  forms  known  to  the  law.    Miller  v.  Glass,  177 

As  to  amendment  of  hill  of  exceptions. — See  Amendments. 
As  to  degree  of  proof  required  in  citnl  cause. — See  Evidence. 

PRACTICE  IN  CHANCERY.— See  Chancery. 

PRESUMPTIONS. 
Of  law. 

1.  Twenty  years^  limitation — Presumption. — An  instrument  sued 
upon  was  made  in  IllinoiB,  April  21,  1857,  payable  in  six  months  after 
date.  The  defendant,  one  of  the  joint  makers,  left  Illinois  in  1859  and 
went  to  Nebraska,  where  he  has  continued  to  reside  until  the  piresent 
time.  In  1874  the  note  was  presented  to  defendant  in  Nebraska  for 
payment,  and  payment  thereof  refused  by  him.    By  the  statutes  of 
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Nebraska  an  aption  on  the  instrament  would  be  barred  there  after  the 
period  of  five  years.  Suit  was  brougrht  in  Illinois  against  defendant  in 
1880.  Held  J  that  as  the  instrument  in  suit  appears  on  its  face  to  have 
been  due  more  than  twenty  years  prior  to  the  bringing  of  this  suit,  the 
common  law  presumption  of  payment  arising  from  such  lapse  of  time, 
necessarily  arises,  as  there  is  nothing  in  the  facts  stipulated  or  in  the 
evidence  sufficient  to  rebut  such  presumption.    Humphrey,  e^c,  v.  Cole, 

56 
As  to  ivhen  one  may  rely  upon  presumption  that  railroad  company 
will  observe  ordinance, — See  Railroads. 

As  to  presumption  from  remaining  in  possession  of  premises  after 
lease  expires. — See  Landlord  and  Tenant. 

PRIORITY  OP  JUDGMENT.— See  Judgment. 

PROPERTY. 
Generally. 

1.  Dut;/  of  otenfr. — An  owner  of  land  has  the  same  duty  to  keep 
on  his  own  land  a  house  or  wall  built  thereon,  as  !the  filth  in  his  cess- 
pool or  the  water  in  his  reservior  or  the  snow  upon  his  roof.  His  duty 
is  to  keep  it  in  such  a  s  ate  that  his  neighbor  may  not  be  iigured  by  its 
£all.    Kappes  et  al.  v.  Appel,  170 

As  to  property  in  easement, — See  Easement. 

RAILROADS. 
Discriminations. 

1.  Difference  in  distance. — There  is  no  requirement  of  the  common 
law,  that  when  there  is  a  difference  of  distances  in  the  services  per^ 
formed,  the  charge  of  the  common  carrier  shall  be  proportioned  equally 
to  the  respective  distances;  or  that  when  the  greater  charge  is  made  for 
the  greater  distance,  it  shall  bear  any  given  proportion  to  that  made 
for  the  shorter  distance.    St.  L,,  A.  dt  T.  H.  R.  B.  Co.  v.  Hill  et  al,, 

579 

2.  Discriminations  at  common  law. — At  common  law  all  discrimi- 
nations  by  common  carriers  are  not  forbidden,  but  only  those  which  are 
unreasonable  and  ui^iust.  As  they  are  carriers  for  hire  indifferently  for 
all  persons,  they  are  required  to  serve  all  who  properly  apply  for  trans- 
portation in  the  order  of  their  applications.  Authorities  differ  as  to 
whether  the  common  law  rule  against  unjust  and  arbitrary  discrimina- 
tion requires  an  equality  of  charge.  The  weight  of  American  author- 
ity, however,  is  that  the  common  law  requii-es  that  the  charges  must  be 
equal  to  all,  for  the  same  service  of  transportation  under  like  circum- 
stances.   St.  L.,  A  dt  T,  H.  R.  R.  Co.  v.  Hill  et  al.,  679 

3.  Discriminations — Difference  in  distance, — Where  the  distance 
from  A  to  B  was  14  miles  and  of  G  to  B  was  28  miles  and  the  schedule 
of  reasonable  maximum  freight  rates  established  by  t)ie  commissioners 
for  appellant^s  i-ailroad  was  $14.22  per  car  load  from  A  to  B  and 
$17.58  from  G  to  B,  and  the  railroad  company  charged  |17.40  per  car 
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load  for  the  latter  distance  and  $5.00  for  the  fonner.    Held,  that  this 

was  DO  almost  discrimiDation  within  the  provisions  of  the  act  of  1873. 

St.  L.,  A.if'T.  H.  It,  R.  Co.  V.  Hill  et  al.,  579 

As  to  eonsti-uctiun  of  statute  against  discriminations. — See  Statutes. 

4.  lUilroad  dlscHmlnations — Charter  granted  by  Stof^.— The  **rigLt 
to  fix  rates  of  tariff  with  such  discriminations  as  to  it  may  seem  to  be  most 
conducive  to  the  interests  of  its  road/*  granted  to  a  railrcal  company  in 
its  charter  by  the  State,  must  be  construed  as  being  with  an  implied 
limitation  or  restriction  that  the  railroad  shall,  in  fixing  the  rates  of 
tariff,  make  them  reasonable,  and  not  extortionate,  and  that  it  shall  in 
making  discriminations  make  such  only  as  are  reasonable  and  just.  St. 
L.,A.<t  T.  H.  R.  R.  Co.  v.  Hill  et  al.,  579 

5.  Unjust  discrimination. — Where  appellant  charges  appellees  two 
cents  more  per  hundred  pounds  per  car  load  for  carrying  certain  wheat 
from  C  to  B  than  it  charged  others  for  wheat  shipped  from  G  and  con- 
signed to  ]and  delivered  in  the  B  elevator  to  B.  Held  that  this  case 
falls  directly  within  the  provisions  of  the  statute.  The  right  of  the 
corporation  to  compel  the  shipper,  under  the  penalty  of  a  higher 
rate  of  toll,  to  ship  his  freights  to  a  particular  consignee  can  not  be 
admitted,  and  the  alleged  difference  of  delivery  on  the  track  and  delivery 
into  an  elevator  in  detention  of  cars  does  not  afford  a  just  ground  for 
such  discrimination.     St.  L.,A.<it  T.  H.  R.  R.  Co.  v.  Hill  et  al.,    579 

6.  Attorney's  fee. — Under  section  ^48,  chapter  ^14,  of  the  statute, 
the  attorney's  fee  may  be  recovered  in  the  suit  for  damages  for  the 
stock  killed,  and  the  fee  in  such  cases  is  not  special  legislation  and  is 
not  in  violation  of  ^the  statute.     W.  St.  L.  4t  P.  Ry.  Co  v.  iMvieux, 

469 

7.  Deed  granting  railroad  right  of  way,  etc. — Damage  by  digging 
ditch. — An  action  brought  by  appellee  against  appellant,  a  railroad  com- 
pany, for  damages  caused  by  the  latter  opening  a  ditch  along  its  track,  by 
which  the  natural  channel  and  flow  of  water  was  so  changed  as  to  cause 
the  same  to  flow  upon  appellee's  land  to  his  damage,  etc.  Held,  that  it 
was  error  for  the  court  to  refuse  to  allow  appellant  to  introduce  in 
evidence  a  deed  of  land  for  the  location  of  the  railroad  given  by  appel- 
lee to  appellant  which  gave  appellant  such  rights  in  appellee*s  land  as 
it  might  and  could  have  acquired  by  regular  condemnation  proceedings, 
and  an  immunity  from  all  damages  that  appellee  might  have  claimed 
in  such  a  proceeding.  For  if  the  ditching  complained  of  was  a  neces- 
sary incident  of  the  construction  and  maintenance  of  appellant's  road, 
the  release  in  this  deed  would  operate  as  a  complete  bar  to  any  action 
therefor.  The  court  is  of  opinion  that  before  appellee  can  recover 
damages  from  appellant  it  must  appear  that  appellant's  acts  amount  to 
a  departuro  from  or  were  not  embraced  within  the  purposes  for  which 
the  release  was  made.    St.  L.,  Y.dt  T.  H.  R.  R.  Co.  v.  Hurst,         419 

8.  Duty  of  railroad  company — Liability. — It  is  the  duty  of  a  rail- 
road company  to  do  all  that  human  care,  vigilance  and  foresight  rea- 
sonably can  consistently  with  the  mode  of  conveyance  and  the  practiou 
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oi)enition  of  the  load,  to  provide  safe  coaches,  machinery,  track  and 
road-bed,  and  to  keep  the  same  in  repair,  hot  the  carrier  does  not  abso- 
lutely insure  the  passenger  against  iigury;  and  while  responsible  for  an 
injury  resulting  from  negligence,  is  not  responsible  for  an  accident  re- 
sulting from  a  hidden  defect  in  materials  used  for  ties,  rails,  etc.,  if  such 
defect  could  not,  by  the  exercise  of  such  care,  yigilance  and  foresight,  be 
detected.    St.  L.  C.  R,  B,  Co.  v.  Moore,  510 

9.  Evidence  rebutting  prima  facie  case  against  railroad  company. — 
Where  damage  is  caused  by  a  fire  communicated  to  property  from  sparks 
of  an  engine,  the  prima  facie  case  made  out  under  the  statute  (R.  S. 
1881,  Ch.  14,  §89)  is  rebutted  by  the  company  showing  that  at  the  time 
of  the  accident  the  engme,  smoke-stack  and  spark-arrester  were  all  safe 
and  in  good  order,  and  the  engineer  in  charge  of  the  locomotive  was 
experienced  and  competent,  and  properly  performed  his  duty.  /.,  B,  <t 
W.  By,  Co,  V.  Craig,  .  407 

10.  Hazards  incident  to  service, ^-kc^on  afrainst  a  railroad  com- 
pany, by  a  brakeman,  for  an  injury  received  while  coupling  cars.  The 
sole  and  only  negligence  charged  was  in  permitting  iron  to  project  over 
the  end  gate  of  the  cars.  The  evidence  showed  that  it  was  customary 
to  load  cars  with  railroad  iron  in  this  manner;  that  for  two  years  prior 
to  the  accident,  iron  had  thus  been  loaded  on  the  cars  in  the  yards 
where  appellee  was  employed,  and  no  accident  had  happened;  that 
no  one  knew  the  manner  of  loading  the  cars  better  than  appellee,  and 
those  skilled  in  the  bu$<iness  testified  that  cars  so  loaded  are  constantly 
coupled  without  accident.  Held,  that  appellee  must  of  necessity 
have  known  when  he  accepted  the  position  that  he  was  liable  at  any 
and  all  times,  when  on  duty,  to  be  called  upon  to  make  couplings -of 
cars  loaded  in  this  manner,  and  when  he  entered  the  service  he  assumed 
this  as  well  as  all  other  hazards  of  the  ordinary  perils  incident  to  the 
service;  that  appellee  failed  to  exercise  the  care  and  caution  which  the 
situation  required.     JK.  St.  L.  dt  P.  By.  Co.  v.  Deardorff,  401 

11.  Necessary  farm  crossings — Circumstances  to  be  considered. — 
In  considering  whether  a  proposed  crossing  is  a  necessary  farm  cross- 
ing within  the  meaning  of  the  statute,  it  is  not  enough  to  show  that  the 
crossing  contended  for  would  add  somewhat  to  the  convenience  of  the 
land  owner,  but  the  safety  and  convenience  of  the  corporation  in  the 
operation  of  its  trains  and  in  the  care  and  use  of  its  right  of  way,  should 
be  regarded  and  the  final  rights  of  both  parties  kept  in  view,  so  as  to 
furnish  reasonable  safety  and  security  to  each  without  the  imposition  of 
an  unreasonable  burden  or  duty  upon  either.  Considering  the  special 
circumstances  of  this  case,  the  court  is  of  opinion  that  the  proposed 
bridge  is  not  a  necessary  farm  crossing  within  the  meaning  of  the  statute. 
L.  E.  dt  St.  L.  By.  Co.  v.  Chalcraft,  516 

12.  Bailroad  fences — Fastenings  to  gates. — A  railroad  company  is 
not  required  to  fasten  gates  to  railroad  fences  so  that  it  is  impossible 
for  stock  to  open  them  under  any  and  all  circumstances.  It  has  a  right 
to  use  the  fastenings  commonly  adopted  in  the  country  by  persons  reason- 
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ably  prudent  and  cai-eful,  and  regarded  by  them  as  safe,  for  the  pur- 
pose.    C.  d!e  A,  R.  R.  Co.  v.  Buck,  394 

13.  Running  train  faster  than  allowed  by  ordinance — Negligenct, 
^-The  mere  fact  of  running  a  train  faster  than  allowed  by  ordinance 
would  ordinarily  be  regarded  simply  as  negligence,  and  when  the  in- 
jured party  is  himself  at  fault  the  doctrine  of  comparative  negligence 
must  be  applied;  and  if  the  plaintiff  did  not  exercise  ordinary  care,  he 
can  not  recover  unless  under  the  circumstances  the  neglicrence  of  the 
defendant  is  willful  or  wanton  in  its  character.  The  speed  of  the  train 
alone  can  not  be  regarded  as  furnishing  a  sufficient  reason  for  holding 
that  the  injury  was  willful  or  wanton.  W,  St.  L.  <t  P.  Rg.  Co.  v. 
Weisheck^  etc.,  525 

14.  Statute  against  extortion — Publishing  of  schedule. — Under  sec- 
tion 19  of  chapter  114  Underwood's  Statute,  entitled  Railroads,  which 
provides  for  the  railroad  and  warehouse  commissioners  making  for  each 
railroad  corporation  doing  business  in  the  State  a  schedule  of  maximum 
rates  of  charges  for  transportation  of  passengers,  freights  and  cars,  and 
makes  it  the  duty  of  the  commissioners  to  cause  such  schedules  to  be 
published  for  three  successive  weeks  in  some  public  newspaper  pnblished 
in  Springfield  in  this  State,  the  classification  of  freights  made  by  the 
commissioners  is  a  part  of  the  schedule,  and  to  be  operative  must  be  pub- 
lished the  same  as  the  schedule.    St.  L.  dt  C.  R.  R.  Co.  v.  Blackwood^ 

503 

15.  Walking  on  railroad  track. — When  a  person  voluntarily  and 
without  authority  undertakes  to  walk  upon  a  railroad  track,  he  ought 
not  to  recover  damages  for  an  injury  received  unless  it  a:>pear3  that  the 

'  injury  was  caused  by  the  wanton  and  willful  misconduct  of  the  employes 
of  the  defendant     C.  dt  A.  R.  R.  Co.  v.  McKenna,  etc.,  472 

16.  What  is  ordinary  and  proper  use  of  highway. — Wliere  a  rail- 
road company  acquiring  its  ea.sement  in  the  highway  took  it  subject  to 
such  rights  as  the  public  had  already  acquired  therein,  that  is,  subject 
to  the  right  of  the  public  to  subject  the  street  to  all  the  ordinary  and 
proper  uses  of  a  highway.  Held,  that  the  occupation  of  a  considei-able 
portion  of  the  street  for  the  construction  of  a  ditch,  not  for  the  improve- 
ment of  the  street,  but  for  the  purpose  of  draining  adjacent  lands,  is  a 
new  use  of  the  street  for  which  comp3nsation  must  be  made  in  case 
property  is  damaged  thereby.  As  no  provision  has  been  made  by  the 
city  in  this  case  to  pay  the  damage,  the  railroad  company  is  entitled  to 
have  the  construction  of  the  ditch  enjoined  until  some  provision  for  its 
payment  is  made.    C.  dt  N.  W.  Ry.  Co.  v.  Village  of  Jefferson  et  al., 

615 

17.  When  one  may  rely  upon  presumption  that  railroad  company 
will  observe  ordinance. — Ordinarily  one  may  presume  that  another  will 
observe  the  law  regulating  his  conduct  and  may  act  accordingly,  and 
there  may  be  cases  where  a  person  cix)ssing  a  railroad  track  when  he 
knows  a  train  is  coming,  may  rely  upon  the  presumption  and  be  guilty 
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of  no,  or  only  slight,  negHgenee;  bat  this  miut  depend  upon  circum- 
stances, and  sach  a  role  can  not  apply  when  the  calculation  must  neces- 
sarily  be  made  with  such  nicety  that  the  variation  of  a  few  seconds  or 
the  mistake  of  a  few  feet  would  inevitably  be  attended  with  fatal  re- 
sults, nor  when  it  was  evident  that  the  train  was,  in  fact,  going  much 
faster  than  Hllowed  by  ordinance.  The  law  does  not  permit  one  to  thus 
speculate  with  his  own  life.     W,  St,  L.  <^  F.  Ry.  Co,  v.  Weisbeck,  etc., 

625 
RATIFICATION.— See  Aobnct. 

RECEIPT. 
Ganbballt. 

1.  Receipt  may  he  contradicted  by  oral  testimony. — A  receipt,  so  far 
as  it  goes  pnly  to  acknowledge  payment  of  money  or  delivery  of  prop- 
erty, is  mere\j  prima  facie  evidence  of  the  fact,  and  not  conclusive,  and 
therefore  the  fact  recited  by  it  may  be  contradicted  by  oral  testimony. 
It  was  competent  for  appellant,  in  narrating  the  whole  transaction,  to 
refer  to  the  receipts,  to  say  that  such  receipts  were  given,  what  was 
done  with  them,  and,  without  attempting  to  recite  their  contents,  to 
testify  independently  of  them  to  facts  of  payment  or  delivery  which  they 
might  show  if  produced.    Prickett  v.  Madison  Co.,  454 

RECOUPMENT. 
Generally. 

1.  Damages  for  breach  of  contract, — Where  the  defendants'  evi- 
dence tended  to  show  that  they,  in  good  &ith  and  for  sufficient  reasons, 
disputed  the  justice  of  plaintiff 's  claim  to  $500,  the  balance  of  the  con- 
tract price,  on  the  ground  of  defective  work  and  materials  done  and 
furnished  by  plaintiff;  that  as  a  sort  of  compromise  the  plaintiff,  at  the 
time  of  the  giving  the  note  in  suit  for  $500,  entered  into  an  undertak- 
ing of  guaranty  and  warranty  that  the  building  was  all  right,  which 
was  to  continue  during  the  time  the  note  was  to  run,  and  that  defend- 
ants gave  the  note  upon  that  condition.  Held,  that  there  being  evi- 
dence of  that  tendency,  the  defendants  had  a  right  to  try  their  case 
upon  that  theory,  and  to  endeavor  to  recoup  from  the  amount  of  the 
note  all  such  damages  as  they  could  legitimately  show  were  the  direct 
and  natural  result  of  a  breach  of  said  guaranty  and  warranty.  Kappes 
et  al,  V.  Appel,  170 

2.  Verdict  in  recoupment  in  excess  of  damages. — In  an  action 
brought  upon  two  promissory  notes  given  in  part  payment  for  a  mill, 
defendants  relied  upon  a  plea  whose  gist  was  the  con  version  of  the  mill 
to  the  use  of  the  plaintiff  subsequent  to  the  giving  of  the  notes.  Held, 
in  the  absence  of  a  special  demurrer  to  be  a  good  plea  in  the  nature 
of  a  plea  of  recoupment,  and  it  was  erroneous  to  render  an  atfirmative 
verdict  and  judgment  for  an  excess  of  damages  for  the  defendants. 
Kingman  et  al.  v.  Draper  et  al,,  577 

3.  When  there  may  be  r«jcoM/wien*.— Recoupment  is  a  mere  right  to 
redress  or  defeat  the  p.aintifi"6  demand  on  account  of  some  matter  cou. 
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nected  with  the  transaction  upon  which  the  suit  is  broufirht.  The 
lecoupment  may  be  to  the  full  extent  of  the  plaintifiTs  damages,  but  the 
dt  fendaut  can  not  recoyer  any  exce$$s  of  damages;  a  claim  originating  in 
contract  may  be  set  up  against  one  founded  in  tort,  and  damages  for  a 
tort  in  a  suit  on  a  contract.    Kingman  ei  al,  v.  Draper  et  aL^  577 

RELEASE. 
Generally. 

1.  Dded  granting  raiJroad  right  of  way,  etc, — Damage  by  digging 
ditch. — An  action  brought  by  appellee  against  appellant,  a  railroad 
company,  for  damages  caused  by  the  latter  opening  a  ditch  along  its 
track,  by  which  the  natural  channel  and  flow  of  water  was  so  changed 
as  to  cause  the  same  to  flow  upon  appellee *s  land  to  his  damage,  etc. 
Held  J  that  it  was  error  for  the  court  to  refuse  to  allow  appellant  to  in- 
troduce in  evidence  a  deed  of  land  for  the  location  of  the  railroad  given 
by  appellee  to  appellant  which  gave  appellant  such  rights  in  appellee's 
land  as  it  might  and  could  have  acquired  by  tegular* condemnation  pro- 
ceedings, and  an  immunity  from  all  damages  that  appellee  might  have 
claimed  m  such  a  proceeding.  For  if  the  ditching  complained  of  was 
a  necessary  incident  of  the  construction  and  maintenance  of  appellant's 
road,  the  release  in  this  deed  would  opc-mte  a  complete  bai*  to  any 
action  therefor.  The  court  is  of  opinion  tliat  before  appellee  can  re* 
cover  damages  from  appellant  it  must  appear  that  appellant's  acts 
amount  to  a  departure  from  or  were  not  embraced  within  the  purposes 
for  which  the  release  was  made.    St,  L,  dt  T,  H.  B.  R.  Co.  v.  Hur6t^ 

410 
REMEDIES. 

As  to  proper  remedy  against  a  municipal  corporation  to  enforce  pay- 
ment of  judgment. — See  Jurisdiction. 

In  what  cases  where  special  remedy  is  given  party  may  have  his 
action  at  law. — See  Actions. 

RENT. 
Generally. 

1.  Lease  within  Statute  of  Frauds. — ^Where  an  agreement,  specify- 
ing times  of  payment,  etc.,  for  a  new  lease  for  a  year  was  within  the 
Statute  of  Frauds,  and  the  tenant  was  in  possession  under  such  agree- 
ment. Held,  that  while  such  agreement  would  be  void  as  to  the  dura- 
tion of  time  it  would  govern  as  to  the  amount  and  time  of  payment  of 
rent,  and  as  to  the  notice  to  quit.    Field  et  al.  v.  Her  rick  et  al.,        181 

2.  Possession  of  premises, — If  A  loiues  certain  premises  of  B,  but 
at  the  commencement  of  his  term  a  former  occupier,  C,  is  in  possession, 
and  such  possession  is  rightful  as  between  such  occupier  and  B,  the 
lessor,  so  that  A  can  not  maintain  an  action  for  forcible  detainer  or 
ejectment  against  C,  B  would  be  barred  of  a  recoveiy  of  the  rent  fi*om 
A.    Field  et  al.  v.  Herrick  et  al.,  181 

As  to  the  terms  as  to  amount  of  rent  and  times  of  payment  trhtre 
tenant  remains  in  possession  by  assent  of  both  parties  after  lean  tX' 
pires. — Seu  Lease. 
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Generally. 

1.  Affidavit — Amendment. — Where  an  affidavit  in  an  action  of 
replevin  was  made  by  A  as  agent  of  appellant,  and  a  motion  to  quash 
the  writ  of  replevin  was  entered  by  appellee  because  the  affidavit  was 
insufficient,  not  containing  the  statutory  requirements  that  the  property 
in  question  was  not  held  by  virtue  of  any  writ  of  replevin  against  the 
plaintiff,  and  a  cross-motion  was  made  for  leave  to  file  an  amended 
affidavit  which  was  granted,  and  such  amended  affidavit  was  sworn  to 
by  B  as  agent  of  appellant.  Held^  that  the  right  to  amend  was  unde- 
niable, and  it  was  immaterial  whether  the  amended  affidavit  was  made 
by  the  same  agent  making  the  original  affidavit  or  not.  Colborn  et  ah 
v.  Barton^  449 

2.  TVle  in  personal  property. — ^R.  agreed  to  furnish  appellee  with 
certain  lumber,  which  R.  was  to  haul  to  appellant's  mill  and  there  have 
it  sawed,  the  amount  to  be  paid  for  the  sawing  to  be  deducted  from  the 
purchase  price  to  be  paid  R.  Appellant  refused  to  deliver  the  lumber 
to  appellee  until  he  paid  the  bill  for  sawing,  and  also  an  item  of  $3.00, 
due  appellant  from  R.  Appellee  agreed  to  pay  for  the  sawing,  but  re- 
fused to  pay  the  $3.00  item.  There  was  no  evidence  in  the  record  tend- 
ing to  show  that  any  part  of  the  lumber  had  been  delivered  by  R.  to 
appellee,  or  that  the  amount  to  be  purchased  by  appellee  had  been 
agreed  upon.  Held^  that  appellee  could  not  maintain  an  action  of 
replevm  against  appellant  for  the  lumber.  The  title  could  not  vest  in 
him  by  force  of  the  agreement  to  manufacture  the  lumber  alone.  Stan- 
ley V.  Robinson,  480 

8.  When  action  of  replevin  may  he  maintained. — Replevin  lies  for 
specific  property,  capable  of  identification  and  actual  return,  and  can 
not  be  maintained  for  an  undivided  interest  or  share,  except  in  cases  of 
fraud  or  wrongful  confusion  of  _the  property.     Stanley  v.  liohinson, 

480 

Upon  what  points  a  judgment  in  replevin  is  conclusive, — See  Es- 
toppel. 

RES  ADJUDICATA. 
Generally. 

1.  Former  adjudication. — Where  appellant  prosecuted  a  suit  before 
a  justice  of  the  peace,  against  appellee,  and  recovered  a  judpnent  for 
$2.25  and  costs,  and  that  suit,  the  claim  and  account  here  involved, 
which  did  not  exceed  $200,  and  was  is  existence  long  before  the  com- 
mencement of  that  suit,  was  written  out  and  presented  for  allowance  as 
a  set-off,  and  the  justice  passed  upon  all  the  matters  in  controversy  be- 
tween the  parties  but  refused  to  allow  appellee  his  claim  in  giving  judg^ 
ment,  and  appellee  did  not  appeal  therefrom.  Held,  that  the  adjudica- 
tion in  the  prior  suit  is  a  bar  to  the  present  action  based  upon  the 
same  account.    Miller  v.  Ticker,  558 

ROADS  AND  BRIDGES. 
Roads. 

1.    Action   against  commissioners. — An    action  of  debt   brought 
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against  commissioners  of  highways  by  L.,  in  the  name  of  the  town* 
under  sections  59  and  60  of  the  act  of  1879  entitled  Roads  and  Bridges. 
L.,  withont  the  consent  of  the  commissioners  or  any  one  having  aa- 
thority  to  give  consent,  appropriated  and  used  for  repairing  a  culvert  on 
a  public  highway  a  portion  of  some  lumber  which  had  been  hauled  by 
order  of  the  commissioners  to  a  certain  bridge  to  be  used  for  repair- 
ing said  bridge.  After  the  lumber  had  been  used  in  repairing  the  cul- 
vert, the  commissioners  tore  it  out  and  took  it  back  to  the  place  from 
which  it  had  been  taken  by  L.  Jfleldf  that  this  action  will  not  lie 
against  the  commissioners.  The  property  was  not  changed  by  being 
put  in  the  culverts,  but  was  still  the  property  of  the  commissioners, 
which  they  had  a  right  to  use  as  would,  in  their  judgment,  best  sub- 
serve the  interests  of  the  town.    Mall  et  ah  v.  Town  of  Pickaway, 

2.  Easement  of  railroad  in  highway. — Where  a  railroad  company 
acquiring  its  easement  in  the  highway  took  it  subject  to  such  riglits  ua 
the  public  had  already  acquired  therein,  that  is,  subject  to  the  right  of 
the  public  to  subject  the  streets  to  all  the  ordinary  and  proper  uses  of  a 
highway.  Held,  that  the  occupation  of  a  considerable  portion  of  the 
street  for  the  construction  of  a  ditch,  not  for  the  improvement  of  the 
street,  but  for  the  purpose  of  diuining  the  adjacent  lands,  is  a  new  use 
of  the  street,  for  which  compensation  must  be  made  in  case  of  damage. 
C.  rf-  N.  W.  By,  Co.  V.  Village  of  Jefferson  et  al.,  615 

As  to  easement  of  railroad  company  in  street. — See  Easembnt. 

As  to  necessary  farm  i^ossing  wUhin  the  meaning  of  statute, — See 
Railhoads. 

As  to  what  length  of  time  continuance  of  defect  in  highway  will  con- 
stitute notice  to  municipal  corporation  of  its  existence. — ^See  Notice. 

SALE. 
Gekekally. 

1.  Character  of  shares  unascertained — Condition  precedent.^-- 
Where  the  real  character  and  qualities  of  certain  shares  were  unascer- 
tained at  the  time  of  the  sale,  and  they  were  offered  and  sold  by  the 
seller  and  purchased  by  the  buyer  as  of  a  description  giving  them  an- 
other and  different  character  and  quality,  and  they  did  not  turn  out  fo 
be  of  such  description  or  quality,  but  worthless  or  not  marketable  by  the 
name,  denomination  or  description  by  which  they  were  sold  and  pur- 
chased. Heldt  that  a  condition  precedent  of  the  contract  of  sale 
was  unperformed.    Forbes  v.  Pausinsky,  17 

2.  Goods  left  by  owner  without  limitation,  etc. — If  an  owner  of 
goods  puts  them  into  the  custody  of  another,  whose  common  business 
it  is  to  sell  that  kind,  or  that  and  ot^er  kinds  of  goods,  and  such  owner 
places  no  limitation  upon  the  authority  of  such  custodian,  he  thereby 
confers  upon  such  custodian  an  implied  authority  to  sell  them.  Davis 
etal.  V.  McCleary  et  aZ.,  »  137 

8.     When  negotiations  for  a  sale  may  be  treated  as  abandoned, — Ap- 


^ 
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SALE. 
Generally.  Continued, 
pellant  agreed  that  if  appellee  would  find  a  purchaser  and  sell  appel- 
lant's farm  to  him,  appellee  might  have  all  he  could  get  for  it  over  and 
above  (10,317.50.  Appellee  found  one  E.,  who  offered  $10,500  for  the 
farm  with  immediate  possession.  This  offer  was  refused  by  appellee, 
and  appellant  also  refused  to  tpYe  immediate  possession.  Appellee 
moved  away  and  all  negotiations  for  a  sale  ceased.  Six  months  later 
E.,  while  looking  at  other  property  in  the  neighborhood,  met  appel- 
lant, negotiations  were  renewed  and  a  sale  made  at  $10,700,  the  farm 
then  being  worth  $400  more  than  previously  by  reason  of  improve- 
ments made.  Held,  that  under  these  circumstances,  appellant  was 
fully  justified  in  treating  all  negotiations  for  a  sale  by  appellee  as  aban- 
doned, and  in  making  sale  himself  either  to  E.  or  any  one  else  who 
would  purchase;  that  such  an  offer  as  was  made  by  appellant  to  appel- 
lee could  be  terminated  at  will,  at  any  time  before  it  was  acted  upon. 
Lipe  V.  Ludcicickf  372 

,  As  to  selling  goods  to  minor  upon  the  credit  of  the  father, — See 
Parent  and  Child. 

A3  to  fraudulent  sale. — See  Fraud. 

As  to  sale  of  intoxicating  liquors. — See  Dram  Shops. 

SCEEDULE  OF  MAXIMUM  RATES.— See  Railroads. 

SCHEDULE  OF  PROPERTY. 
Bt  debtor. 

1.  Scheduling  of  property  hy  debtor — Construction  of  statute, — The 
court  is  of  opinion  that  the  true  construction  of  section  14  of  chapter 
52  of  the  statute  in  force  July  1, 1877,  in  regard  to  the  scheduling  of 
property  by  the  debtor,  is  that  the  debtor  need  only  swear,  when  mak- 
ing his  affidavit,  that  the  schedule  contains  a  list  of  all  his  personal 
property  in  the  terms  of  the  law,  on  the  day  of  the  date  of  the  oath. 

^  Whether  the  debtor  in  any  case  delays  making  his  schedule  until  he 

loses  his  right  of  exemption  under  the  statute,  is  another  question; 
but  whenever  valid,  the  affidavit  so  far  as  relates  to  the  date  of  the 
ownership  of  property  would  be  equally  valid  when  referring  to  the 
same  date.     Taylor  v.  Beach,  259 

2.  Schedule  of  property — Estoppel. — Where  appellee,  the  sheriff, 
insisted  that  appellant  Lost  his  right  to  make  a  schedule  because  he  re- 
fused to  make  one  when  demand  was  first  made  on  him  for  property, 
which  fact  appellant  denied,  the  schedule,  made  subsequently,  should 
not  be  excluded  on  that  ground  while  the  fact  of  refusal  is  denied  and 
is  a  question  before  the  jury,  even  if  the  validity  of  the  schedule  depend- 
ed upon  the  fact  being  found  for  appellee,  as  contended  for  by  him;  the 
fact  that  the  sheriff  accepted  such  schedule,  appointed  appraisers,  who 
acted  under  it  and  appraised  the  property,  would  estop  him  from  aver- 
ring that  the  schedule  was  not  made  in  apt  time.     Taylor  v.  Beach, 

259 
SET-OFF. 

Generally. 

1.    Principal  and  «Mre/4W.— While  it  is  a  general  rule  that  demands 
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SET-OFF. 
Gbkbrallt.  Continued, 
can  not  be  set  off  unless  they  are  mntaal  and  between  the  parties  to 
the  action,  that  is,  thatajoint  debt  can  not  be  set  off  a^zrainst  a  separate 
debt  nor  a  separate  debt  against  a  joint  debt,  yet  an  exception  is*  made 
in  an  action  against  the  principal  and  his  sureties,  when  a  claim  of  the 
principal  debtor  against  the  plaintiff  may  be  set  off.  Hayes  et  al. 
V.  Cooper,  490 

2.  When  it  has  application, — Set-off  has  application  only  to  actions 
brought  on  contract;  it  is  a  counter  claim  which  the  defendant  holds 
against  the  plaintiff,  and  usually  arises  out  of  a  transaction  extrinsic  to 
that  involved  in  the  plaintiff's  cause  of  action;  the  defendant,  on  prop- 
erly pleading  it,  may  recover  a  judgment  for  any  excess  of  indebtedness 
in  his  favor,  and  both  the  original  action  and  the  cross  action  are  ex 
contractu.  Kingman  et  al,  v.  Draper  et  al.,  577 

STATE'S  ATTORNEY. 
Genebally. 

1.  Payment  of  fines. — Wliere  the  statute  requii-ed  the  State's  attor- 
ney to  pay  certain  fines  to  the  town  treasurer,  and  under  a  resolution  of 
)the  town  council  he  paid  a  portion  of  them  to  the  town  attorney,  who 
had  assisted  him  in  the  prot^ecutions  from  which  the  fines  were  derived. 
Heldf  that  such  payment  by  the  State's  attorney  was  a  breach  of  his 
bond,  being  in  contravention  of  the  statute,  but  the  town  having  indi- 
rectly received  the  benefit  of  the  money  and  the  application  of  it,  being 
by  its  request  in  discharge  of  a  claim  against  it,  allowed  by  its  council, 
and  being  in  a  case  where  it  could  lawfully  direct  the  payment  out  of 
funds  of  the  town,  the  town  can  recover  upon  this  breach  of  the  bond 
nominal  damages  only.     The  People  v.  Warren  et  al.,  296 

2.  Satisfying  judgment — Liability. — Where  the  State's  attorney 
entered  satisfaction  of  certain  judgments,  and  showed  no  authority  from 
the  town  council,  or  resolution  or  order  of  the  board  of  trustees  remitting 
such  fines  or  directing  him  to  satisfy  the  judgments,  and  he  charged 
Dommissions  for  collecting  the  whole  amount,  and  his  report  to  the  court, 
required  by  statute,  showed  that  he  had  collected  it.  Held,  that  he  and 
his  sureties  are  bound  to  account  for  it.     The  People  v.  Warren  et  ah 

296 

3.  Staters  attorneys^  fees, — ^The  statute  providing  what  shall  be  the 
fees  of  State's  attorneys,  makes  the  character  of  the  crime  the  criterion 
by  which  the  fee  is  determined,  and  has  reference  to  the  general  provis- 
ion of  the  criminal  code,  where  the  punishment  is  prescribed,  and  not  to 
a  particular  offender  who  may  commit  it.     The  People  v.  Warren  et  pL, 

296 

4.  Where  fines  collected  will  not  cancel  fees. — The  State's  attor- 
ney should  keep  the  funds  of  the  town  and  county  separate  so  long  as 
the  fines  collected  will  cancel  fees,  but  where  such  is  not  the  case,  he 
will  be  allowed  to  pay  his  earned,  uncollectible  fees  out  of  any  funds  m 
his  hands  arising  from  fines  and  forfeitures  collected  by  him.  The 
People  V.  Warren  et  al,,  296 
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statutes. 

CJONSTKUCTION  OP. 

1.  AUumey's  fee, — Under  section  48,  chapter  114,  of  thp  statute, 
the  attorney  *a  fee  may  be  recovered  in  the  suit  for  damages  for  the  stock 
killed,  and  the  fee  in  such  cases  is  not  special  leftist  ation  and  is  not  in 
violation  of  the  statute.     W.  St.  L,  dt  P.  Ry,  Co,  v.  Lameux^        469 

2.  Construction  of  statute  against  discriminations. — The  seven  spec- 
ified acts  of  discrimination  in  section  three  of  the  statute,  define  the 
offense  of  unjust  discrimination  *'such*'  as  is  to**  be  deemed  and 
taken'*  as  *'the  unlawful  discriminations  prohibited  by  the  provisions 
of  the  act,**  and  the  clause  '*  This  section  shall  not  be  construed  so  as 
to  exclude  other  evidence  tending  to  show  any  unjust  discrimination  in 
freight  and  passage  rates**  the  court  regards  as  treating  of  the  mat- 
ter only  in  its  evidential  aspect  and  not  as  intended  to  expand  the 
definition  of  the  offense  so  as  to  include  any  discrimination  in  freight 
or  passenger  rates  that  the  court  or  jury  may  deem  unjust.  It  is  the 
intent  of  the  clause  not  to  confine  the  plaintiffs  to  the  simple  fact  which 
makes  the  prima  facie  case,  but  allow  them  to  introduce  *' other  evi- 
dence tending  to  show  *'  the  discrimination  involved  in  the  prima  facie 
case  was  unjust.     St.  L.,  A.  dt  T.  H,  R.  R.  Co,  v.  Hill  et  a?.,  579 

3.  Construction  of  words  **tohen  a  cause  of  action  has  arisen^^^  etc. 
— Under  the  decision  of  the  Supreme  Court,  the  words  **when  a  cause 
of  action  has  arisen,**  as  they  occur  in  the  Statute  of  Limitations  (Sec- 
tion 20)  should  be  construed  as  meaning  when  jurisdiction  exists  in  the 
courts  of  a  State  to  acljudicate  between  the  parties  upon  the  pai'ticular 
cause  of  action  if  properly  invoked,  or  in  other  words,  when  the  plaint- 
iff has  the  right  to  sue  the  defendant  in  the  courts  of  the  State  upon 
the  particular  cause  of  action,  without  regard  to  the  place  where  the 
cause  of  action  had  its  origin.    Humphrey f  etc.,  v.  Cole,  56 

Statute  op  Frauds. 

4.  Contract  for  benefit  of  a  third  person — Statute  of  Frauds. — Where 
one  enters  into  a  simple  contract  with  another  for  the  benefit  of  a 
third,  such  third  person  may  maintain  an  action  and  such  contract  is 
not  within  the  Statute  of  Frauds.    Struhle  v.  Hake^  etc.,  546 

As  to  lease  within  Statute  of  Frauds. — ^See  Leasb. 
As  to  Statute  of  Frauds  in  novation. — See  Novation. 
Statute  op  Limttattonb. 

5.  Fraudulent  concealment  of  cause  of  action. — A  replication  to  a 
plea  of  the  Statute  of  Limitations,  setting  up  a  fraudulent  concealment 
by  the  defendant  of  the  cause  of  action,  must  set  out  the  facts  and  cir- 
cumstances constituting  the  fraud,  and  must  show  further  that  there 
has  been  no  want  of  reasonable  diligence  on  the  part  of  the  plaintiff  in 
discovering  the  cause  of  action;  must  dinclose  the  time  when,  and  cir- 
cumstances under  which  the  discovery  was  made.  But  it  is  not  essen- 
tial that  the  acts  constituting  the  fraudulent  concealment  should  be  sub- 
sequent to  the  accruing  of  tha  cause  of  action.  They  may  be  coinci- 
dent*with  or  even  prior  to  it,  provided  there  is  the  relation  of  design 
and  its  consummation.    BartaloU  v.  International  Bank,  158 
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STATUTES. 
Statute  of  limitations.     Continued, 

As  to  the  Statute  of  Limitations  running  where  defendant  is  non^ 
resident  corporation. — See  Corporations. 
As  to  pleading  Statute  of  Limitations, — See  FLSADiNa. 

SURETY. 
Generally. 

1.  Set-off -^Principal  and  sureties, — While  it  is  a  gfeneral  rule  that 
demands  caa  not  be  set  off  unless  they  are  mutual  and  between  the 
parties  to  the  action,  that  is,  that  a  joint  debt  can  not  be  set  off  against 
a  separate  debt  nor  a  separate  debt  against  a  joint  debt,  yet  an  excep- 
tion is  made  in  an  action  against  the  principal  and  his  sureties,  when  a 
claim  of  the  principal  deb. or  against  the  plaintiff  may  be  set  off.  Hayes 
et  al,  V.  Cooper,  490 

2.  Where  maker  of  note  dies — Rights  of  surety  and  holder, — 
Where  the  maker  of  a  note  dies,  the  holder  of  the  note  may  proceed 
against  the  surety  within  the  two  years  (Oh.  132,  §  3,  R.  S.  1874),  and 
collect  the  debt  from  him  without  probating  the  claim  against  the  estate 
of  the  principal.  If  the  a  the  surety  would  protect  himself,  the  way  is 
open  to  him  to  pay  off  the  debt  and  take  out  letters  of  administration  in 
his  own  name  upon  the  estate  of  the  principal.  Where  both  parties 
have  an  equal  opportunity  to  administer  upon  the  estate,  equity  will 
not  hold  the  creditor  responsible  for  not  doing  so  for  the  proter-tion  of 
the  surety.    Grindol  v.  Ruby,  439 

As  to  action  against  surety  on  official  bond, — See  Bonds. 

SURRENDER  OF  TERM. 
Generally. 

1.  Surrender  of  lease, — Whera  a  landlord  executes  to  a  party  a 
lease,  not  under  seal,  of  premises  to  b3gin  at  the  expiration  of  the  term 
of  the  tenant  in  possession  of  the  promises,  and  such  lea>e  is  surren- 
dered by  Slid  party  bjiore  th^  time  lor  his  term  to  commence,  such 
surrender  of  the  leise,  if  made  wit  i  the  intention  of  terminating  or 
canceling  the  tenancy,  and  if  such  intention  is  assented  to  and  ):artici- 
pated  in  by  the  lessor,  is  valid  as  a  surrender  of  the  term.  Beidler  et 
al.  V.  Fish,  29 

TAX  TITLES. 
Generally. 

1.  Owner  of  tax  title  not  a  proper  party,— The  owner  of  a  tax  ti'le, 
unless  he  has  also  acquired  some  interest  in  the  equity  of  redemp  ion, 
is  not  a  proper  party  to  a  foreclosure  suit  for  the  pa  pose  of  testing  the 
validity  of  his  title.  And  when  it  appears,  from  a  v^rty  defendanc's 
answer  in  a  foreclosure  suit,  that  his  c'aim  rests  wholly  upon  his  tax 
title,  it  is  the  duty  of  the  complainant  to  dismiss  his  bill  as  to  him. 
Whittemore  v.  Shiell  et  al.,  414 

TELEGRAPH  COMPANIES. 
Generally. 

I.    Delay  of  party  sending  message, — The  question  whether  a  party 
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telegraph  companies.    * 

Gbnsrallt.    Continued. 
was  negligent  in  not  sending  a  message  sooner  can  not  be  raised  in  an 
action  against  the  telegraph  company  by  such  party  for  delay  in  deliver- 
ing the  message.    There  is  no  ground  for  the  application  of  the  doctrine 
of  oontribotory  negligence.    Pope  v.  W.  U.  Tel.  Co.,  531 

2.  LiahilUy  of  telegraph  company  for  delay ,  etc. — A  telegraph  com- 
pany should  be  held  strictly  accountable  for  negligence  in  delaying  the 
delivery  of  a  message,  and  responsible  for  all  damages  necessarily  and 
directly  caused  by  such  neglect,  in  all  cases  where  it  knows  or  may  be 
fiiirly  presumed  to  know  that  important  interests  are  involved  and  that 
prompt  service  is  therefore  necessary.    Pope  v.  W.  U.  Tel.  Co.,      581 

3.  Notice  to  telegraph  agents. — Independent  •  agents. — The  local 
agent  at  the  office  where  a  telegraphic  message  is  received  has  no 
authority  or  control  over  the  agent  at  the  other  end  of  the  line,  and 
notice  to  the  former  should  affect  his  principal  only  so  far  as  his  acts 
are  concerned,  and  he  is  so  &r  separate  and  disconnected  from  the  agent 
at  the  other  end  of  the  line  that  as  to  the  acta  of  the  latter,  the  notice 
to  the  former  has  no  legal  effect.    Pope  v.  W.  U.  Tel.  Co.,  531 

4.  Question  of  fact. — ^The  question  whether  a  message  is  on  its  face 
such  as  to  disclose  the  nature  of  the  business  and  notify  the  defendant  that 
its  prompt  delivery  is  necessary,  is  purely  a  question  of  fact,  and  should 
be  submitted  to  the  jury,  uninfluenced  by  the  former  opinion  of  this  or 
the  circuit  court.    Pope  v.  W.  U\Tel.  Co.,  531 

TENANTS  IN  COMMON.— See  Contributiok. 

TERM.— See  Subrbndeb  of  Term. 

TIME. 
Computation  of. 

1.  When  last  day  is  Sunday. — Where  a  judgment  was  rendered 
Dec.  18, 1882.  and  the  appeal  bond  was  filed  Jan.  8, 1883.  Held,  that 
Jan.  7th,  being  Sunday,  the  bond  was  properly  filed  Jan.  8th,  according 
to  the  statutory  rule  of  computation:  R.  S.,  Ch.  131,  §  1,  clause  11. 
Brainard  v.  Norton,  643 ' 

TRESPASS. 
Gbnsrallt. 

1.  Action  hy  offlcer.'-kn  officer,  who  by  virtue  of  a  valid  execution 
or  other  lawful  warrant  has  taken  the  goods  of  the  defendant  therein, 
has  a  sufficient  property  in  them  to  maintain  trespass  against  a  wrong- 
doer; but  a  wrongful  possessor  can  not  maintain  it  against  the  true 
owner  or  one  who  has  the  right  to  immediate  possession.  Burt  et  al.  v. 
Blahe,  324 

2.  Joint  lessors, — ^The  fact  that  a  party  is  a  joint  lessor  with  another 
does  not  make  him  responsible  for  the  acts  of  the  latter  when  attempt- 
ing to  enter  the  premises  by  force,  unless  he  participates  in  or  author- 
izes such  forcible  acts.    Beidler  et  al.  v.  Fieh,  623 

3.  Trespass  for  retaking  goods. — ^When  an  officer  takes  the  property 
of  a  stranger  to  the  writ  which  is  in  the  possession  of  certain  parties, 
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trespass. 

Genbballt.    Continued, 
and  they,  as  agents  of  the  owner,  retake  the  property  for  him  without  a 

■  breach  of  the  peace,  they  can  not  be  made  liable  therefor  in  an  action 
of  trespass  at  the  suit  of  the  officer.  And  if  either,  but  only  one,  of  the 
parties  was  such  agent,  the  judgment  agamst  him  jointly  with  another 
who  might  -be  guilty  would  be  erroneous  as  to  both.  Burt  €t  al.  v. 
Blakf,  22A 

TROVER.— See  Actiokb. 

TRUSTS. 
Gbkeballt. 

1 .  Concurrent  juriadiction.^Where  money  is  sought  to  be  recovered 
from  one  as  trustee,  the  fact  that  the  cestui  que  trust  has  a  remedy  at 
law  by  action  for  money  had  and  received,  will  not  deprive  a  court  of 
chancery  of  jurisdiction.    Hubbard  v.  U,  S.  Mortgage  Co,  el  oZ.,         40 

2.  Express  trust, — Where  mon^  sought  to  be  recovered  is  hdd  by 
the  defendant  as  trustee  of  an  express  trust,  the  Statute  of  Limitations 

can  not  commence  to  run  until  the  trustee  disclaims  the  trust,  or  assumes 
a  position  adverse  to  the  complainant*  Hubbard  v.  (T*.  8,  Mortgage  Co. 
et  aLf  40 

USE. 

As  to  proper,  ordinai'y  and  new  uses  of  highwaj^.'^^ee  Roads  and 
Bridges.  ~ 

USURY. 
Generally. 

1.  Note  made  in  another  State, — Where  a  note  was  made  in  the 
State  of  Indiana  and  was  not  shown  to  have  been  usurious  by  the  laws 
of  that  State,  the  plea  of  usury  was  not  sustamed.  Chrisman  y.  Garr 
et  al.,  405 

2.  Usury  voluntarily  paid, — Usury  voluntarily  paid  can  .not  be  re- 
covered back.    Scroggin  v.  Brown,  340 

VENDOR  AND  VENDEE.— See  Sale. 
Generally.  ' 

^  1.  Co9Mlition  precedent, — ^Where  the  subject-matter  of  a  sale  is  not 
in  existence  or  not  ascertained  at  the  time  of  the  contract,  an  engage- 
ment that  it  shall,  when  existing  or  ascertained,  possess  certain  quali- 
ties, is  not  a  mere  warranty  but  a  condition,  the  performance  of  which 
is  precedent  to  any  obligation  upon  the  vendee  under  the  contract. 
Forbes  v.  Pausinsky,  17 

VENUE. 
Generally. 

1.  Affidavits  as  to'appUeation.'^'Where,  at  the  time  the  bill  of 
exceptions  was  signed  by  the  judge,  plaintiff  in  error  presented  an 
affidavit  showing  that  he  first  learned  of  the  prejudice  of  said  judge  on 
the  day  before  he  made  the  application  for  a  change  of  venue,  although 
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VENUE. 
Gensrallt.  Continued. 
he  had  been  arrested  six  weeks  before,  and  his^atiomeys  presented  affi- 
davits that  they  had  given  verbal  notice  to  the  State's  attorney  on  .the 
morning  before  the  motion,  which  last  affidavit  was  denied  by  the  State's 
attorney.  Held,  that  these  affidavits,  made  long  after  the  trial  and 
judgment,  can  not  be  held  as  aiding  or  supporting  the  application  for 
a  change  of  venae,  which  had  been  properly  overruled  before  such  trial. 
Haskins,  ete,,  v.  The  People^  19S 

2.  Change  of, — Application  for  a  change  of  venue  must  be  made  at 
the  earliest  opportunity,  and  reasonable  notice  must  be  given  the 
State's  attorney  of  such  intended  application.  Such  notice  can  not  be 
dispensed  with  unless  formally  waived  by  the  party  entitled  to  it.  And 
it  would  not  be  sufficient  to  dispense  with  proof  of  notice,  that  the 
State's  attorney  said  nothing  about  receiving  it.  Haahins,  etc,  v.  The 
People,  198 

VERDICT.— See  Practicb. 

WAGER  POLICIES.— See  Insurance 

WITNESSES.— See  Evidkncr. 

WRIT  OP  ERROR.— See  Practicb. 
Generally. 

1.  Prosecuting  writ  of  error  under  See.  8  of  Act  of  Appellate 
Court. — While  a  party  can  prosecute  a  writ  of  error  at  any  time  within 
five  years  from  the  rendition  of  judgment,  the  court  is  of  opinion  that 
this  limitation  should  be  held  to  apply  only  to  those  cases  where  a  writ 
of  error  is  a  writ  of  right;  but  where  a  party  desires  to  prosecute  a  writ 
of  error  under  section  8  of  the  Act  establishing  the  Appellate  Court,  he 
must  make  his  application  in  the  same  time  that  he  would  be  compelled 
to  if  he  desired  to  appeal  instead  of  suing  out  a  writ  of  error.  Ellis  v. 
Von  Ach  et  al.,  194 

2.  W?Mt  party  must  show.-^n  a  writ  of  error  the  party,. to  retain 
his  judgment,  must  show  a  good  record.  It  is  essential  that  the  record 
should  show  that  the  court  below  had,  in  some  of  the  ways  recogpized  by 
law,  acquired  jurisdiction  of  the  person  of  the  party  against  whom  the 
judgment  was  rendered,  that  a  declaration  was  filed,  and  that  such  dec- 
laration set  out  a  cause  of  action  good  in  substance,  and  that  the  power 
of  the  court  had  been  invoked  by  the  institution  of  a  suit,  in  some  of 
the  modes  and  forms  known  to  the  law.    Miller  v.  Glass,  177 
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